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Siate of Delaware

Office of the Secretary of State PAF !

[, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF:
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF OWNERSHIP, WHICH MERGES:

"PHOTONICS RESEARCH INCORPORATED®", A COLORADO CORPDRAbeN,

WITH AND INTO "VIXEL CORPORATION" UNDER THE NAME OF "VIXEL
CORPORATION", A CORPORATION ORGANIZED AND EXISTING UNDER THE.
LAWS QF THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS

OFFICE THE THIRTEENTH DAY OF FEBRUARY, A.D. 1995, AT 4:30

O'CLOCK P.M.

Edward [. Freel, Secretary of State

AUTHENTICATION:
2480497 8100M LATE: 1778664
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SES=TTARY OF S1ATE
UIVIS! OF CORFORATIONS
FILED 04:230 PP 02/ 137199C

SSO034600 - 2480437

CERTIFICATE OF OWNERSHIP
AND MERGER
OF
PHOTONICS RESEARCH INCORPORATED
a Colorado corporation
INTO
VIXEL CORPORATION
a Delaware corporation

Photonics Rescarch Incorporated, a Colorado corporation (the "Company”), DOES

HEREBY CERTIFY as follows in accardance with Section 253 aof the Delaware General
Corporation Law:

FIRST: The Company owns 100% of thc issued and outstanding stock of Vixel

Corporation, Delaware corporation ("Vixel").

SECOND: Thar, an Action by Written Conscnt of the Board of Directors. dated

December 29, 1994 of the Company adopted the following resolutions by unanimous written
consent:

20811630
U212495

RESOLVED, that thc Company shall be reincorporated as a Delaware corporation
by ettecting a merger (the "Merger”) of the Company with and into Vixel, in which each
outstanding share of the Company’s Class A Voting Common Stock shall be converted
into one (1) share of Vixel's Series A Preterred Stock having a par value of $.001 per
share and cach ourstanding share of the Company’s Class B Non-Voting Stock shall be
converted into one (1) share of Vixel's Series A Preferred Stock having a par valve of
$.001 per share;

RESOLVED FURTHER, thar an Agreement ami Plan of Merger beiween the
Company and Vixel providing for the Merger (the “"Agreement and Plan of Merger”) in
substantially the farm attachead hereto as Exhibit A be, and such Agreement and Plan of
Merger hereby is. adopicd and approved as a plan of reorganization of the Company
within the provisions of Section 368(a)(1)(F) of the Internal Revenue Code of 1986, as
amended; and

RESOLVED FURTIIER, that the President, the Chief Financial Officer or any
Vice President and the Secretary or any Assistant Secrctary of the Company be, and each
of them hercbhy is, authorized and directed (o execute and deliver the Agreement and Plan
of Merger on behalf and in the name of the Company and to affix the corporate seal of
the Company thereto and to atiest the same, with such changes therein and addittons
therero as may be appraved by the officers of the Company executing the same, such
approval u he evidenced conclusively by his or their execution thercof.
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THIRD: The aforesaid merger and Agreement and Plan of Merger have been adopied
and approved, adopted certified, exccuted and acknowledged and Articles of Merger have been
adopted, executed, verified and filed in accordance with the laws of the State of Colorado.

FOURTH. The Ceruificate of Incorporation of Vixel is siucixicd and restated (o read in
its entirety as set forth in tull in Exhibit 1 attached to Exhibit A atmached hereto and made a part
herenf and shall bc the Certificate of Incorporation of the surviving corpuratiun.

FIFTH: The executed Agreement and Plan of Merger is on file at the principal place of
business of the surviving corporation. The address of said principal place of business n 325
Interlocken Parkway, Broomfield, Colorado 80021,

SIXTH: A copy of the Agreement and Plan of Merger will be furnished on request and
without cost (o any stockholder of any constiment corporation.

SEVENTH: The Effective Date of the Agreement and Flan of Merger and the filing of
this Certiticate of Ownership and Merger will be February 3, 1995.

Exccuted and verified this _13"™ day of February, 1995.

ATTEST: PHOTONICS RESEARCH INCORPORATED
A Colorado corporation

67 » By: _J-D-—M

James C.T. Linfield, Gregory R. Olbright
Assistant Secretary Chairman of the Baard, President and
Chief Executive Officer
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EXHIBIT A
AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (the "Merger Agreement”) is made as of
Fehruary 13, 1995, by and between PHOTONICS RESEARCH INCORPORATED, 2 Colorado
corporation ("PRI-Colurado”), and Vixel Corporation, a lelaware corporation ("Vixei"): (PRI-
Colorado and Vixel, collectively, the "Constiment Corporations”).

The authorized capital stock of PRI-Colorado consists of 10,000,000 shares of Class A
Conunon Stock. no par value, and 10,000,000 shares of Class B Cominon Stock, no par value,
The antharized capital stock of Vixel, upon effecuation of the transactions set forth in this
Merger Agreement, will consist of 14,000,000 sharcs ot Commaon Stock, $0.001 par valuc per
share and (ii) 10,000,000 shares of Preferred Stock, $().{X}l par value per share, of which -
10,000,000 shares will be designated “Series A Preterred Stock. ™

The directors of the Constituent Corporations deem it advisable and to the advantage of
the Constituent Corporations that PRI-Colorado merge with and into Vixel upon the terms and
conditions provided herein.

Now, THEREFORE, the parties do hereby adopt the plan of reorganization cncompassed
hy this Merger Agreement and do hereby agree that PRI-Colorado shall merge with and into
Vixcl on the following terms, conditinns and other provisions:

[. TERMS AND CONDITIONS

1.1  Moerger. PRI-Colorado shall be merged with and into Vixel (the "Merger”), and
Vixel shall be the surviving corporation (the "Surviving Corportation”) effective Fehruary 13,
16935 (the "Ettective Date™).

1.2 Succession. On the Effective Date, Vixel shall continue its corporate exisicnec
under the Jaws of 1he State of Delaware, and the separate existence and corporate organization
of PRI-Colorado, exceprt tnsofar as it may he continued by operation ot law, shall be terminated
and cease.

1.3  Transfer of Assets and Liabilities. On the Elfective Date. the rights, privileges,
powers and franchises, both of a public as well as of 4 privale nature, of each of the Constituent
Corporations shall be vested in and possessed by the Surviving Corporation, subject to all at the
disabilities, dutics and restrictions of or upon cach of the Constituent Corporations; and all and
singular rights, privileges, powets and franchiscs of cach of the Constituent Corporations, and
all property, real, personal and mixed, of cach of the Constituent Corporations, and all debis
duc to each of the Constituent Corporations on whatever account, and all things iz action or
belonging to each of the Constituent Corporations shall be (ransferred to and vesied in the
Surviving Corporation; and alt property, rights, privileges, powers and franchises, and all and
cvery other interest, thereafler shall be the property of the Surviving Corporation as they were
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of the Constituent Corporations, and the title (0 any rcal cstatc vested by deed or otherwise in
either of the Constituent Corporations shall not revert or be in any way unpaired by reason of
the Merger; provided, however, that the hahilities of the Constituent Corporations and of their
stockbolders, directors and ufficers shall nor be affected and all rights of creditors and all liens
upon any property of either of the Constimuent Corporations shall be preserved unimpaired. and
any claim existing or action or procceding pending by or against cither of the Constituent
Corporations may he prosecuted to judgment as it the Mcrger had not heen eonsumimated, except
as they may be modified with the consent ot such creditors, and all debts, habilities and duties
of or upon cach of the Constituent Corporations xhall attach to the Surviving Corporation, and
may bc enforced against it to the same extenr as if such debts, liabilitics and dutics had been
incurred or contracied by it.

1.4  Common Stock of PRI-Colorado and Vixel. On the Eftective Daic, hy virtuc
of the Merger and without any further action on the part of the Constituent Corporations or theit
respective stockholders, (i) (a) each share of Class A Comimon Stock of PRI-Culorado issued
and outstanding immediately prior thereto shall be combined, changed andd converied into one
share of Series A Preferred Stock of Vixei. in cach case fully paid and nonassessable, and (b)
each share of Class B Common Stock ot PRI-Colorado issued and outstanding immediately prior
thereto shall bc combined, changed and converted into one share of Series A Prferred  Stock of
Vixel, in each case (ully paid and nonassessable, and (i1) cach share of Comimon Stock of Vixel
issued and outstanding immecdiatcly prior thereto shall he canceled and returned to the starus of

autharized but unissued shares.

1.5  Stock Certificates. On and after the Effective Date, all of the outstanding
certificates that, prior to that time, represented shares of Common Stack of PRI-Colorado shall
be deemed for all purposes to ¢vidence ownership of and to represent the shares of Vixel into
which the shares of PRI-Colorado represented by such certificates have been converted as herein
provided and shall be so registered on the hooks and records of the Surviving Corporation or -
its wransfer agents. The registered owner of any such outstanding stock certificate shall, until
such certificate shail have been surrendered for transfer or conversion or otherwise accounied
for to the Surviving Corporation or its fransfer agent, have and be entiticd to exercise any voling
and other rights with respect to and to receive any dividend and other distribution upon the
‘shares of Vixel evidenced hy such outstanding certificate as abave providad.

1.6 Qptions. On the Effective Date, if any options or rights granted under the 1993
Stock Option Plan of PRI-Colorado remain outstanding, then the Surviving Corporation will
assume the outstanding and unexercised portions of such options shal' " changed and converted
into uptivns to purchase Series A Preferred Stock of Vixel, such that an option to purchasc one
share of Class B Common Stock of PRI-Colorado shall be converted into an option to purchase,
respectively, one share of Series A Preferred Stock of Vixel. No other changes in the terms and
conditions of such options will occur.

ebi 2
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1.7 Warrants. On the Effective Duate, the Surviving Corporation will assume the
outstanding warrants to purchase Class A Common Stock of PRI-Colorado, and the outstanding
and unexercised poriions of all outstanding warrants to purchase Class A Common Stock of PRI-
Colorado shall be combined, changed and converted into warranis to purchase Series A Preferred
Stack of Vixel such that a warrant to purchase one share of PRI-Colorado Class A Commeon
Stock shall be ennverted into a warrant to purchase one share of the Series A Preferred Stock
of Vixel. No other changes in the terms and conditions of such warrants wilt oceur.

1.8 Employce Benefit Plans. On tbe Effective Nate, the Surviving Corporation shall
assume all obligations of PRI-Colorado under any and all employee benefit plans in effect as ot
such date with respect to which employee rights or accrued benefits are outstanding as of such

date. On the Effective Date, the Surviving Corporation shall adopt and continue in effect all such
~ employee benefit plans upon the same terms and conditions as were in effect immediately prior
to the Merger.

1. CHARTER DOCUMENTS, DIRECTORS AND QFFICERS

2.1  Certificate of Incorporation and Bylaws. From and after the Effective Date,
the certiticate of incorporation of Vixel shall read sn its entirety as set ferth in tull in Exhibit
1 anached hereto and made a part hereof. The Bylaws of Vixel in effect on the Ptfective Date
shali continue to be the Bylaws of the Surviving Corporation withouit change or amendment until
further amended in accordance with the provisions thereof and applicable law,

2.2 Directors. The directors of Vixel immediately preceding the Effective Date shall
become the directors of the Surviving Corpurauion on and after the Effective Date to serve until
the expiration of their terms and until their successars are clected and gualified.

2.3  Officers. The officers of Vixel immediately preceding the Effective Date shall
become the officers of the Surviving Carporation on and atier the Effective Date to serve at the
pleasure of its Board of Directors.

111. MISCELLANEOUS

3.1  Further Assurances. From time to time, and wben required by the Surviving
Corporation or by its successors and assigns, the Surviving Corporation shall execute and
deliver, of cause (o be executed and delivered, such deeds and other instruments, and the
Surviving Corporation shall take or causc to be taken such turther and other action as shall be
appropriate Or necessary in order 1o vest or pertect in or 10 confanm of record or otherwise, in
the Surviving Corporation the title to and possession of all the property, interests, assets, rights,
privileges, imimunities, powers, tranchises and authority of PRI-Culorado and otherwise to carry
out the purposes of this Merger Agreement, and the officers and directors of the Surviving
Corporation are suthorized fully in the name and on behalf of PR1-Colotado or otherwise to take
any and all such action and to execute and deliver any and all such deeds and other instruiments.

3.2 Amendment. At any time before or after approval by the stockholders of PRI-
Colorado, this Merger Agreement may be amended in any manner (except that, after the

04) fum
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approval of the Merger Agreement by the stockholders ot PRI-Colorado, the principat terms may
not be amended without the further approvul of the stockholders of PRI-Colorado) as may be
determined in the judgment of the respective Board of Dircctors of Vixe! and PRI-Colorado o
be necessary, desirable, or expedient in order to clarity the intention of the parties herewo or (0
effect or facilitute the purpose and intent of this Merger Agreement.

33 Conditions to Mcrger. The obligation of the Constituent Corporations ta effect
the transactions contcmplated hereby is subject to satisfaction of the following conditions {any
or all of which may be waived by cither of the Constituent Corporations in its sole discretion
to the exient penmirted by law):

(a) the Merger shall have been approved by the stockholders of PRI-Colorado
in accordance with applicable provisions of the Business Camporation Act of the State of

Culorado: and

(b) PRI-Colorado, ss sole stockholder of Vixel, shall have approved the
Merger in accordance with the General Corporation Law of the State of Delaware; and

(€) any and all consents, permits, authonizations, approvals, and orders
deemed in the sole discretion of PRI-Colorado to be maierial to consummation of the Merger

shall have been obtained. )

3.4 Abandonment or Deferral. Notwithstanding the approval of this Merger
Agreement by the siockholders of PRI-Colorado or Vixel, at any time before the Rffective Date,
(2) this Merger Agreement may be terminated and the Merger may be abandoned by the Board
‘of Directors of either PRI-Colorado ar Vixel or hoth, including by reason of a determination,
in the sole discretion of either Board of Directors, that holders of an unacceptuble number of
shares intend to exercise their statutory appraisal rights pursuant to Sections 7-113-101 through
7-113-302 of the Coloradn Business Corporation Act, or (b) the consummation of the Merger
may be deterred for a reasonable period of time if, in the epinion of the Boards of Dircctors of
PRI-Colorado and Vixel, such action would be in the best interests of such corporations. In the
event ot termination of this Merger Agreement, this Merger Agreement shall become void and
of no cttect and there shall be no liability on the part of cither Constituent Corporation or their
respective Board of Directors or stockholders with respect thereto, except that PRI-Colorado
shall pay all expenses incurred in connection with the Merger or in respect of this Merger
Agreement or relating thereto.

3.5 Counterparts. In order to [acilitate the filing and recording of this Merger
Agrecment, the same may be executed in any number of counterparis, each of which shall be
deemed 10 be an original.
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IN WiTness WHERLOV, this Merger Agreement, having first been duly approved by the

Roard of Nirecinrs of PR{-Colorado and Vixel, hereby is exccuted on behalt of each such

comporations and attested by their respective officers thereunto duly authorized.

ATTEST:

o 7 LAl

James C.T. Lintieild 7
Assistant Sceretary

ATTEST:

L7 Lpnl )

K James C.T. Linfield, Esq.
Sccretary

pLATE )
N

R #:0pEQ £L9 COC -

PHOTONICS RESEARCH INCORPORATED,

a Colorado Corporation

By: /P’D“M

Gregory R. Olbright

President and Chief Executive Ofticer

Yixel Corporation
A Dclaware Carporation

g L D, A

Gregory R. Olbright

President and Chief Executive Officer
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EXHIBIT 1
RESTATED CERTIFICATE OF INCORPORATION
OF
VIXEL CORPORATION
Vixel Corporation, a Delawarc corporation, hereby certifies as follows:

1. The name of the corporstion is Vixel Corporation.p The original certificatc of
incorporation of the corporation was filed with the Delaware Secretary of Srate on February 13,
1995.

2, This Restated Certificate of Incorporation amends and restates the provisions of
the ceruticate of incorporation ot the corporation and has been duly adopt2d in accordance with
Sections 242 and 245 of the General Corporation Law of the State of Delaware.

: 3. The text of the certificate of incorporation of the corporation is amended and
restated to read in its entirety as follows:

L.

The name of this corporation is Vixcl Corporation

11 R
The address of the registered office of the Corporation in the State of Delaware is:

The Corporation Trust Company
1209 Orangc Strect
Wilmington, DE 19801

County of New Castle

The name of the Corporation’s registered agent at such address is The Corporation Trust
Company.

1.

The purpose of the Corporation is to engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law of the State of Delaware.

Iv.

This Corporation is authorized to issue two classes of stock to be designated,
respectively, "Common Stock” and “Preferred Stock.” The total number of shares the
corporation is authorized to issue is Twenty-four Million (24,000,000) sharcs, (i) Fourteaxr

20360285
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Million (14,000,000) shares of which shall be Common Stock (the "Common") and (ii) Ten
Million (10.000.000) shares of which shall be Preferred Stock (the "Preferred Stock®). The
Common Stock and the Preferred Stock shall have a par value of one-tenth of anc cent ($.001)
pct share,

The number of authorized shares of Common may be intreased or decreased (but not
below the number of shares of such stock then ovtstanding) by the affirmative vote of the holders
of a majority of the voting stock of the Corporation. :

Preferred Stock. The Preferred Stock may he issued from time to time in ane or more
scries, Except as provided in this Article TV, the Board of Directors hereby is authorized.
within the limitations and restrictions stated in this Centificate, to fix or atter the dividend rights,
dividend rate, conversion rights, voting rights, rights and terms of rederoption (including sinking
fund provisions), the redemption price or prices, the liquidation preferences of any wholly
unissued senies of Preferred Stock, and the number of shares constituting any such serics and
the designation thereof, or any of them; and to increase or decrease the number of shares of any
series subsequent to the issue af shares of that series, but not below the number of shares of
such scrics then outstanding. In case the number of shares of any series shall be so decreased,
the shares constinting such decrcase shall resume the status they had prior to the adoption of
the resotution origimally fixing the number of shares of such series.

A. Designation of Series A Preferred. Ten Million (10.000,000) of the shares of
Preferred Stock are designated as Series A Preferred Stock (the "Series A Preferred™) with the
rights prefcrences, privileges and restrictions specified hercin.

(1) Dividend Rights. Holders of Serics A Preferred Stock shall be entitled
10 receive cash dividends when, as and if declared by the Board of Directors, but only out of
tunds that are legally available therefor.

(2) Voting Rights. The holder of each share of Preferred Stock shall have
the 1ight to vote one vote for each share of Common Stock into which such share of Preferred
Stock could then be converted, and with rcapect to such vote, such holder shall have full voting
rights and powers equal to the voting rights and powers of the holders of Common Stock, and
shall be entitled, notwithstanding any provision hereof, to notice of any stockholders’ meeting
in accnrdance with the by-laws of this corporation, and shall be entitled to vote, together with
halders of Common Stock, with respect ta any question upon which holders of Common Stock
have the right to vole.

)] Liquidation Rights. Upon any liquidation, dissolution, or winding up of
the Corporation, whether voluntary or involuntary, before any distribution or paymeot shall be
made to the holders ot any other stock of the Cocporation, the holders of Series A Preferred
shall be entitled to be paid out of the assets of the Corporation an amaunt per share equal to One
Dollar and Twenty-five Cents ($1.25). If the assels and funds thus distributed 10 the holders of
the Series A Preferred Stock shall be insufficient to permit payment to such holders of the full
aforesaid preferential amounts, then the enlirc assets of the Corporation legally available for
distrihution shall be distributed pro rata to th~ holders of the Series A Preferred Stock based on
the relative preferentinl amounts of the shares of the Series A Preferred Stock then bheld by them

0S6MARS
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After the payment of the full liguidation preference of the Preferred Stock as set
forth in Section A(3) above, the remaming assets of the Corporation legally available for
disrribution, it any, shall he distributed ratably to the holders of the Common Stock.

An Acquisition ov an Asset Transfer shall be considered a2 hquidation for
putposcs of this section.

(4 Conversion to Comunon Stock. The holders ol the Series A Preterred
Stock shall have the following rights with respect 1o the conversion of the Preferred Stock into
shares of Common:

‘ (a) Optional Conversion. Subjecl o and in compliance with the
provisions of this Section A(4), any shares of Preferred Stock may, at the option of the holder,
be converted at any time into fully-paid and nonssscssable shares of Common. The nuraber of
shares of Common fo which a holder of Preferred Stock shall be entiticd upon conversion shall
bc the product obmained by multplying the "Series A Conversion Rate” then in effect
{determined as provided in Section A(4)(b)) by the number of shares of Preferred Stock being
converted.

(b}  Series A Preferred Conversion Ratg. The conversion rate in

citect at any time for conversion of the Series A Preferred (the "Serics A Conversion Ratc™)
shall be the quotient obtained by dividing the "©riginal lssuc Price” of the Serics A Preferred
plus any declared and unpaid dividends thereon, by the "Serics A Conversion Price,” ealculated
as provided in Section A(4)(c)). The Original Issue Price of the Serics A Preferred shall be One
Dollar and Twenty-five Cents ($1.25) (as adjusted for any stock combinations or splits with
respect to the Series A Preferred shares).

() Conversion Price. The conversion price for the Series A Preferred
initiafly shall be the Original Issue Price of the Series A Preferred (the "Serics A Conversivn
Price™). Such initial Series A Conversion Price shall be adjusted from time to lime in
accordance with this Scction A(4). All references to the Scrics A Conversion Price herein shall
mean the Serieg A Conversion Price as so adjusted.

(d)  Mechanics of Conversion. Each holder of Preferred Stock who
desires to conver! the same into shares of Comimon pursuant to this Section A(4) shall surrender
the certificate or certificates therefor, July endorsed, at the office of the Corporation or any
transfer agent for the Preferced Stock, and shall give written notice to the Corporation at such
office that such holder elects to cunvert the same. Such notice shall statc the number of shares
of Preferred Stock being converted.  Thercupon, the Corporation promptly shall ‘issue and
deliver at such office 1o such holder a certificare or certificates for the number of shares of
Common to which such holder is entitled and prompily shall pay in cash ur, v the extent
sufficient funds arc not then legally availablc therefor, in Common (at the fair market value of
the Common detennined by the Board of Directors as of the date of such conversion), any
declared and unpaid dividends on the sharcs ot Preterred Stock being converted.  Such
conversion shall be deemed to have been made at the clase of business on the date of such
surrender of the certificates representing the shares of Preferred Stock to be converted, and the
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person entitled to receive the shares of Common issuable upon such conversion shall be sreated
for all purposes as the record holder ot such shares of Common on such date.

(¢)  Adiusiaent for Stock Splits and Combinations. If the
Corporation shall at any time or fromn tiunc to time after the date the first share of Series A
Preferred is issucd (the "Series A Original Issue Date”) effect a subdivigion of the outstanding
Common, the Series A Converginn Price in effect immediately before such subdivision shall be
decreased proponionately. Conversety, if the Corporation shall at any tirne or from time to time
after the Seriex A Original Issue Date combine the outstankding shares of Common into a smaller
number of shares, the Series A Conversion Price in effect immediately before such combination
shall be increased proportionately. Any adjusiment under this Section A(4)(c) shall become
effective at the close of business on the date the subdivision or combination hecomes effective.

()  Adjustment for Common Dividends and Distributions. If the

Corporarion at any time or from time to tme after the Series A Original Issue Date makes or
fixes a record date for the determination of holders of Common entitled to receive a dividend
or other distribution payable in addilional shaves ot Common, in cach such event the Series A
Conversion Pricc then in effect shall be decreased as of the time of such issuance or, in the
cvent such record date s fixed, as of the closc of busincss on such record date, by nwltiplying
the Series A Conversion Price then in effect by a fractiop (1) the numerator ot which is the totl
number of shares of Common issued aad outstanding immediatcly prior (o the time of such
issuance or the closc of business on such recond date, and (2) the denominator of which is the
1otal number of shares o Common issued and outstanding immediately prior to the time of such
issuance or the close of business on such record date plus the pumber of shares of Commaon
issuable in payment of such dividend or distribution; provided, however, that it such record date
is fixed and such dividend is not fully paid or if such distributton is not fully made on the date
fixed therefor, the Series A Conversinn Price shall be recomputed accordingly as of the close
of business on such record date and thereafter the Series A Conversion Price shall be adjusted
pursuant to this Section A(4)(l) 1o reflect the actual payment of such dividend or distribution.

® Adjustments for Other Dividends gnd Distributigny. If the
Corporution at uny time or from rime to time after the Series A Original Issue Date makes, or
fixes a record dare for the determination of holders of Common entitled to receive. a dividend
or uther distribution payable in securitics of the Corporation other than shares of Common, n
cach such event provision shall be madc so that the holders of the Series A Preferred shall
receive upon conversion thereof, in addition to the number of shares of Comman reccivahle
thereupon, the amount of ather securities of the Corporation they would have received had their
Series A Preferred heen converted into Common on the dawe of such event and had they
thereafter, during the period from the date of such event to and including the conversion date,
retained such securities receivable by them as atoresaid during such period, subject to all other
adjustments called for during such period under this Section A(4) with respeet (o the righis of
the holders of the Series A Preferred or with respect to such other secuvities by their terms.

(h)  Adinstment for Reclassification, Exchange and Svhstitution.

If at any time or from time 1o time atter the Scrics A Original Issue Date, the Cominen issuable
upon the conversion of the Series A Preferred is changed inia the same or a different number
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of shares of any class or classes of stock, whether by recapitalization, reclassification or
otherwise (other than an Acquisition or Asset Transfer or a subdivision or combination of shares
or stock dividend or a reorganizatton, merger, consulidation or sale of assets provided for
elsewhere in this Section A(4)), i any such event each holder of Serics A Preferred shall have
the right thereafier to convert such stock into the kind and amount of stock and other securities
and property receivable upon such recapitalization, reclassification or other change by holders
of the maximum number of shares of Common into which such shares of Series A Preferred
could have been converted immediately prior to such recapitalization, reclassificaton or change,
all subject ta turther adjustment as pravided herein or with respect to such vther securities or
property by the terms thereof.

@) Reorganizations, Mergers, Consolidations or_Sales of Assets.
If at any time or from time to time afler the Series A Origiual Issue Date, there is a capital
reorganization of the Common (uther than an Acquisition or Asset Transfer or a recapitalization,
subdivision, combination, reclassification, exchange or substitution of shares provided for
cisewhere in this Section A(4)), as a part of such capital reorganization, pravision shall be made
so that the holders of the Series A Preferred thereafter shall be cntitled to receive upon
conversion of the Series A Preterred the number of shares of stock or uother securities or
property of the Corporation to which a holder of the number of shares of Common deliverable
upon conversion would have been entitled on such capital reorganization, subject to adjustment
in respect of such stock or sccurities by the terms thereof. In any such case, appropriate
adjusement shall he made in the application of the provisions of this Section A(4) with respect
to the rights of the halders of Series A Preferred after the capital reorganization to the end that
the provisions of this Section A(4) (including adjustment of the Series A Conversion Price. as
applicable, then in effect and the number of shares issuable upon conversion of the Series A
Preferred) shall he applicable after that cvent and be as nearly equivalent as practicable.

(i)  Notices of Record Date. Upon (i) any taking by the Corporation
of a record of the holders of any class of securities for the purpose ot determining the holders
thereof who are entitled 1o receive any dividend or other distribution, or (ii) any Acquisition or
other capital reorganization of the Corporation, any reclassification or recapitalization of the
capital stock of the Corporation, any inerger or consolidanon of thc Corporation with or into any
other corporation, or any Asset Transfer, or any voluntary or involuntary dissolution, liquidation
or winding up of the Corporation, the Corporation shall mail to cach holder of Preferred Stock
at least twenty (20) days prior to the record date specified therein a notice specifying (1) the date
on which any such record is to be taken for the purpose of such dividend or distribution and »
description of such dividend or distribution, (2) the date on which any such Acquigition,
reorganization, reclassification, transfer, consolidarion, merger, Asset ‘fransfer, dissolution,
liguidation or winding up is expecied to become effective, and (3) the date, if any, that is to be
fixed as to when the holders of record of Common Stock (uf other securities) shall be entitled
to exchange their shares of Common Stock (or other sccuritics) for securities or other property
deliverable upon such Acquisition, reorganization, reclassification, transfer, consolidation,
merger, Asset Transter, dissolution, liquidation or winding up.

&) Automatic Convycersion.
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) Each share of Series A Preferred automatically shall be
converted inror shares of Common, based on the then-effective Scries A Conversion Rate
immediately upon: (1) the Initial Public Offering, or (ii) the affinmative vote of the holders of
at lenst two-thirds of the outstanding shares of the Series A Preferred.  Upon any such

conversion, any declared and unpaid dividerds shall be paid 1n accordance with the provisions
of Section A(1).

i) Upon the occurrence of an event speeified in paragraph (a)
above, the outstanding shares of Scrics A Preferred, as applicable, shall be converted without
any turther action by the holders of such shares and wheiher or nor the certificates representing
such shares are surrendered to the Corporation or its transfer agent; provided, however, that the
Corporarion shall not be obligated to issuc certificates evidencing the shares of Common issuable
upon such conversion unless the certificates evidencing such shares of Series A Preferred, as
applicable, either are delivered o the Camporation or its transfer agent as provided below, or the
holder notities the Corporation or its transfer agent that such certificates have been lost, srolen
or destroyed and executes an agreement satisfuctory to the Corperation to indemnity the
Corporation from any lass incurred by it in conneciion with such certificates.  Upon the
nccurrence of such conversion of the Series A Preferred, the holders of Series A Preferred shall
surrender the certificates representing such shares at the office of the Corporation or any transter
agent for the Preferred Stock.  Thercupon, there shall be issued and delivered o such holder
promptly at such officc and in its name as shown on such surrendered certificate or cerntificates,
a cerificate or certificates for the number of shares of Common into which the shares of Serics
A Preferred surrendered were convertible on the date on which such conversion occurred, and
the Corporation promptly shall pay in cash or, at the oprion of the Corporation, Common (at the
fair market value of the Common determined by the Board as of the date of such conversion),
or hoth, together with all declarcd and unpaid dividends on the shares of such Series A Preferred
being converted, to and including the date of such conversion.

N Fractional Shares. No fractional sharcs of Common shall he
issued upon conversion of Series A Preferred. All shares of Common (including fractions
thereof) issuable upon conversion of more than vne share of Series A Preferred by a holder
thercof shall be aggregated for purposes of determining whether the conversion would result in
the issuance of any fractional share. If, afier the aforementioned aggregation, the conversion
would result in the issuance of any fractional share, the Corporation shall, in licu of issuing any
fractional share, pay cash equal to the product of such fraction multiplied by the Common's fair
markel value (as determincd by the Board) on the dat¢ of convergion.

(m) Reservation of Stock T n nyersion. The

Corporarion shall at all imes reserve and keep available out of i1s authorized but unissned shares
of Common, solely for the purposge of effecting the conversion of the shares of the Series A
Preferred, such number of its shares of Common as shall (rom ame to time be sufficient (o
ctfect the cunversion of all vuistanding shares of the Series A Preferred. 11 at any time the
number of authorized but unissued shares of Common shall not be sufficient o cffect the
conversion of all ther outstanding shares of the Series A Preferred, the Corporation: will take
such corporatc action as may, in the opinion of its counsel, be nccessary to increase iis
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authorized but unissued sharcs of Comnmon to such number of shares as shall be sufficient for
such purpose,

(n) Notices. Any notice required by the provisions of this Section A
shall be in writing and shall he deemed effectively given: (i) upon petsonal delivery to the party
to be notitied, (ii) when sent by confirmed telex or tacsimile if sent during normal business
hours of the recipient; if not, then on the next business day, (iit) five (5) days after having been
sent by regisiered or certified mail, rerurn receipt requested, pustage prepaid, or (iv) one (1) day
afier deposit with a narionally recognized overnight couriee, specifying ncxt day delivery, with
written verification of receipt.  All notices shall be addressed 10 cach holder of 1ccord at the
address of such holder appenring on the boaks of the Corporation,

(0)  Payment of Taxes. The Corporation will pay all taxes (other than
1axes based upoun income) aid other governmental charges that may be imposed with respect 0
the issue or delivery of shares of Common upon conversion of shares of Series A Preterred,
excluding any rax or other charge imposed in connection with aay wansfer involved in the issue
and dclivery of ghares of Cornmoa in a name other than that in which the sharcs of Series A
Preferred so converted were registered.

(P No Dilytion or Impaitrment. The Corporation shall not amend its
Centificate of Incorporation or participate in any reorganization, trunster of assets, consolidation,
merger, dissolution, issuc or sale of securities or any other voluntary action, for the purpose of
avoiding or secking to avoid the ohscrvance or performance of any of the terms to be observed
or perfortned hereunder by the Corporation, but shall #t all times in goad faith assist in carrying
out all such action as may be reasonably necessary or appropriate in order to protect the
conversion rights of the holders of the Preferred Stock against dilution or other impairment.

(qQ)  Notices of Recard Date. Upon (i) any taking by the Corporation

of a record of the holders of any class of securities {or the purpose of determining the holders
thereof who arc entitled 1o receive any dividend ur other distribution, or (ii) any Acquisition or
other capital reorganization of the Corporation, any reclassification or recapitalizaiion of the
capital stock of the Corporation, any merger or consolidation of the Corporation with or into any
other corporation, or any Asset Transfer, or any voluntary or involuntary dissolution, liquidation
or winding up of the Corporation, the Corporation shall mail to each holder of Preferred Stock
at Icast ten (10) days priar to the record date specified therein a notice specifying (1) the date
on which any such record is to be taken for the purpose of such dividend or distribution and a
description of such dividend or distribution, (2) the date on which any such Acquisition,
rcorganization, reclassification, trangter, consolidation, merger, Asset Transfer, dissolulion,
liquidation or winding up is expected w become effective. and (3) the date, if any, that is to be
fixed as to when the holders of record of Common Stock (or other securities) shall be entiiled
to exchange their shares of Common Stock (or other securities) for securities or other propeny
deliverable upon such Acquisition, reorganization, ieclassification, transfer, consolidation,
merger, Asset T'ransfer, dissolution, liquidauon or winding up.

(r) Fractional Shares. No fractional shares of Common shall be
issned upon canversion of Preterred Stock. All shares of Common (including fractions thereof)
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issuable upon conversion of more than one share of Prefarred Stock by a holder thereoi shall
be aggregated for purposcs of determining whether the conversion would result in the issuance
of any fractional share. If, after the aforementioned aggregation, the conversion would resulr
in the issuance of any fractional share, the Corporation, n lieu of issuing any fractionsl share,
shall pay cash equal to the product of such fracrion multiplied by the tair market value of the
Common (as determined by the Board) on the date of conversion.

(s) Reservation of Stock Issuable Upon Conversion.  The
Corporation at all times shall reserve and keep available out of its authorized but unissucd shares
of Common, solely for the purpose of effecting the conversion of the shares of the Preferyed
Stock, such number of its shares of Common as shall from time to time be sufficient to effact
the conversion of ail oulistanding shares of the Preferred Stock. If at any time the number of
authorized but unissued shares of Common shall not be sufficient to eftect the conversion of al)
then outstanding shares of the Preferred Stock, the Carporation will take such corporate action
as may, in the apinion of its counsel, he nccessary Lo increase its authorized but unissued shares
ot Coramon 10 such number of shares as shall be sufficient for such purpose.

t) Notices. Any notice required by the provisions of this Section A
shall be in writing and shall be deemed effectively given: (i) upon personal delivery to the party
to be notified, (i) when sent by contirmed telex or facsunile if sent during normal business
hours of the recipient; it not, then on the next business day, (iii) five (5) days after having bcen
sent by registered or certiticd mail, return receipt requested, postage prepaid, or (iv) one (1) day
after deposit with a nationally recognized overnight courier, speci{ying next day delivery, with
written verification ot receipt. All notices shall he addressed to each holder of record at the

address of such holder appearing on the books of the Corporation.

(n)  Payment of Taxes. The Corporation will pay all taxes (other than
taxes based upon income) and other governmental charges that may he imposed with respect to
thc 1ssue or delivery ot shares of Conunon upon conversion of shares of Preferred Stock,
cxcluding any tax or other charge imposed in connection with any transfer involved in the issuc
and delivery of shares of Common in 2 name other than that in which the shares of Preferred
Stock so converted were registered.

(v) No Dilution or Impairment. The Corporation shall not amend its

Certificate of Incorporation or participate in any reorganization, transter of assets, consolidation.
merger, dissolution, issue or sale of securities or any other voluntary action, for the purpose of
avoiding or secking 10 avoid the vbservance or performance of any of the terms 10 be observed
or perfonned hereunder by the Corporation, but shall at all times in good faith assist in carrying
out all such action as may be reasonably necessary or appropriate in order lo protect the
canversion rights of the holders of the Preferred Stock against dilution or other impairment.

(5) No Reissuance of Preferred Stock. No share or shares of Preferred Stock
acquired by the Corporation by reason of redemption, purchase, conversion or otherwise shall
be reissued.
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V.

A director of the corporation shall not be personally liable to the Corporation or
its stockholders for monetary dumages for any breach of fiduciary duty as a director, except for
liability (i) Tor any bhreach of the direciot’s duty ol loyalty to the Corporation or its
stockholders, (ii) for acts or amissions not in good faili or which tnvolve intentional misconduct
or a knowing violation of law, (1) under Section 174 of the Delaware General Corporation
Law, or (iv) fcr 2ny transaction from which the dirccior derived an improper personal benefit.
If the Deluware General Corporation Law is amended to authoriec corporate action further
chiminating or limiting the personal hability of directors, then the liability of a dinsctar shall be
eliminated or limited to the fullest extent permitted by the Delaware General Corporation Law,
as so amended.

Any repeal or modification of this Article V shall be prospective and shall not
affect the rights under this Article V in effect at the time of the alleged occurrence of any act
or omission to act giving risc to liadbility or indemnification.

VI,

For the management of the business and for the conduct of the affairs ot the Corporation,
and in furthcr definition, limifation and rcgulation of thc powcers of the Corporation, of its
dircctors and of ifs stockholders or any class thercof, as the casc may be, it is further provided
that:

A. The management of the business and the conduct of the affairs of the
Corporation shall be vestcd in its Board of Directors. The number of directors which shall
constitute the whole Board of Directors shalt be fixed by the Board of Direciors in the manner
provided in the Bylaws.

B. The Board of Direciors may fromn time to time make, amend, supplement
or repeal the Bylaws, provided, however, that the siockholders may change or repeal any Bylaw
adopted by the Board of Dircctors by the affirmative votc of the holders of 4 majority of the
voting power of all of the then outstanding shares of the Common and Series A Preferred voting
together as a single class; and, provided furchet, that no amendment or supplement to the Bylaws
adopted by the Board of Directors shall vary or conflict with any amendment or supplement thus
adopied by the stockholders.

C. The directors of the Corporation need not be clected by written hallot
unless the Bylaws so provide.

VIIL.

The Corporation resefves the right (0 amend. alter, change or repeal any provision
contined in this Centificate of [ncorporation, in the manner now or hereafter prescribed by
statutc, and all rights conferred upon the stockholders herein are grantedl subject to this right.
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IN WITNESS WHEREOF, the party hereto has fully executed this Certificate as of the date
first wrinen below.

Signed on February I3, 1995.

e.D. et

Gregory R. Olbright
President
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