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MASIMO.166GEN

APPENDIX A

U.S. PATENTS

PATENT NO. ISSUE DATE REEL/FRAME OUR REF.
5,482,036 01/9/96 5720/0533 3/7/91 001FW1

7429/0674 2/10/95
5,769,785 06/23/98 1IFWI1C1
5,758,644 06/02/98 7533/0969 004A
5,823,950 10/20/98 004DV1
5,638,818 06/17/97 7211/0296 11/1/94 005CP1
5,782,757 07/21/98 7727/0915 10/16/95 | 005CP2
5,337,744 08/16/94 6687/0479 9/14/93 006A
5,452,717 09/26/95 7021/0373 6/2/94 006CP1
5,490,505 02/13/96 6903/0498 3/21/94 007A
5,685,299 11/11/97 007C1
5,632,272 5/27/97 7229/0300 12/1/94 007CP1
5,743,262 4/28/98 7563/0084 6/7/95 014A
5,760,910 06/02/98 7559/0939 6/7/95 015A
5,638,816 06/17/97 7528/0526 6/7/95 018A
5,860,919 01/19/99 018C1
5,645,440 07/08/97 7723/0410 10/16/95 | 021A
DES. 393,830 04/28/98 7713/0321 10/16/95 | 021DA
5,890,929 04/06/99 8588/0090 6/3/97 065A
F:ADOCS\SCI\SCJ-1172.DOC
061599
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APPENDIX A

U.S. PENDING PATENT APPLICATIONS

MASIMO.166GEN

Appln. No. Filed Title Reel/Frame | Our Ref.
09/102,131 06/22/98 SIGNAL PROCESSING APPARATUS 1IFW1C2
AND METHOD
09/016,924 02/02/98 MANUAL AND AUTOMATIC PROBE 004C1
CALIBRATION
08/790,674 01/28/97 LOW NOISE OPTICAL PROBE 5CP1C1
09/094,202 06/09/98 LOW-NOISE OPTICAL PROBES 5CP2C1
08/943,511 10/6/97 SIGNAL PROCESSING APPARATUS 007C2
09/111,604 07/07/98 SIGNAL PROCESSING APPARATUS 007C3
08/859,837 05/16/97 SIGNAL PROCESSING APPARATUS 7CP1C1
09/199,744 11/25/98 SIGNAL PROCESSING APPARATUS 7CPCDV
08/887,815 07/03/97 SIGNAL PROCESSING APPARATUS 7CP1C2
09/110,542 07/06/98 SIGNAL PROCESSING APPARATUS 7CP1C3
09/144,897 09/01/98 SIGNAL PROCESSING APPARATUS 7CP1C4
09/195,791 11/17/98 SIGNAL PROCESSING APPARATUS 7CP1C5
09/061,174 04/16/98 BLOOD GLUCOSE MONITORING 014C1
SYSTEM
09/088,397 06/01/98 OPTICAL FILTER FOR SPECTROSCOPIC 015DV1
MEASUREMENT AND METHOD OF
PRODUCING THE OPTICAL FILTER
09/190,719 11/12/98 ACTIVE PULSE BLOOD CONSTITUENT 018C2
MONITORING
08/838,392 04/09/97 PATIENT CABLE CONNECTOR 021C1
09/038,494 03/10/98 NON-PROTRUDING OPTOELECTRONIC | 9040/0523 098A
LENS 3/10/98
FADOCS\SCI\SCJ-1176.DOC
061599
PATENT
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State of Delaware

Office of the Secretary of State eace 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"MASTMO CORPORATION", A CALIFORNIA CORPORATION,

WITH AND INTO "MASIMO CORPORATION" UNDER THE NAME OF "MASIMO
CORPORATION", A CORPORATION ORGANIZED AND EXISTING UNDER THE
LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS

OFFICE THE TWENTIETH DAY OF JUNE, A.D. 19296, AT 9 O'CLOCK A.M.

e,

Edward |]. Freel, Secretary of State

= AUTHENTICATION:
2614702 8100M 9796435
DATE:
991230887 06-10-99°
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STATE OF DELAWARE
SECRETARY OF STATE
OIVISION OF CORPORATIONS
FILED 03:00 AM 06/20/1938
960181692 - 2614702

AGREEMENT AND PLAN OF MERGER
OF MASIMO CORPORATION,
A DELAWARE CORPORATION
AND
MASIMO CORPORATION,
A CALIFORNIA CORPORATION

THIS AGREEMENT AND PLAN OF MERGER, dated as of June 20, 1996 (this “Agreement”),
is between MASIMO CORPORATION, a Delaware corporation ("Masimo Delaware™), and MASIMO
CORPORATION, a California corparation (*"Masimo California™), which corporations are sometimes
referred 10 herein as the “"Constituent Corporations”.

RECITALS

A, Masimo Delaware is a corporation duly organized and existing under the laws of the State
of Delaware and has an authorized capital of 30,000,000 shares, 21,000,000 of which are designated
"Common Stock”, $.001 par value, and 9,000,000 of which are designated "Preferred Stock”, $.00! par
value. As of June 20, 1996, 100 shares of Common Stock were issued and outstanding, all of which
were held by Masimo California. No shares of Preferred Stock were outstanding.

B. Masimo California is a corporation duly organized and existing under the laws of the
State of California and has an authorized capital of 30,000,000 shares, 21,000,000 of which are
designated "Common Stock™, no par value ané 9,000,000 of which are designated "Preferred Stock", no
par value. As of June 20, 1996, 5,492,000 shares of Common Stock were outstanding and 7,557,086
shares of Preferred Stock were ouistanding.

C. The Board of Directors of Masimo Caiifornia has determined that, for the purpose of
effecting the reincorporation of Masimo California in the State of Delaware, it is advisable and in the
best interests of Masimo California and its shareholders that Masimo California merpe with and into
Masimo Delaware upon the terms and conditions herein provided.

D The respective Boards of Directors of Masimo Delaware and Masime California have
approved this Agreement and have directed that this Agreement be submitted to a vote of their respective
stockholders and executed by the undersigned officers.,

NOW, THEREFORE, in cansideration of the mutual agreements and covenants set forth herein,
Masimo Delaware and Masimo California hereby agree, subject {0 the terms and conditions hereinafter
set forth, as follows:

1.
MERGER

1.1 Merger. In accordance with the provisions of this Agreement, the Delaware General
Cerporation Law and the California General Corporation Law, Masimo California shall be merged with
and into Masimo Delaware (the "Merger™}), the separate existence of Masimo California shall cease and
Masimo Delaware shail be, and is herein sometimes referred to as, the "Surviving Corporation”, and the
name of the Surviving Corporation shall be "Masimo Corporation.”
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)] All of the conditions precedeat (o tha consummation of the Marger specified in this
Agreement have boza satiaficd or duly wiived by the party eatitled o satiafaction thereof;

(¢} Az exscuted Certificats of Merger or an executed counterpart of this Agreement
meeting the requircroeuts of the Delaware Genera) Corporation Law has been filed with the Secteiary

of Stata of the State of Delawars; and

@ An axscutad Certificate of Merger or an exscuted counterpart of this Agreement
meeting the requiraments of the Californis Gensraj Corporation Law has been filod with the Secretary
of Swmre of the Suie of Californis,

The date and time whan the Merger sha)! becoms effective, as aforseald. {s herein called the "Effective
Date of the Merger-.

1.3 &ffect of the Merger. Upom the Effsctive Dato of tha Merger, the sepunte existence and
sorporaie organizatios of Magimo Californis shall coase and Masims Delaware. as the Surviving Corporstion,
shall conunus its corporte existence under the laws of the State of Dalaware.

n’
CHARTER DOCUMENTS, DIRECTORS AND OFFICERS

2.1 Certificass of Incorporation. Tha Certifieats of Incorporatios of Masimo Delawars sz in effeot
immediately before the Effsctive Dats of the Merger shall continua in full force and effect as the Certificate of
Incorporation of the Surviving Corporstion vatil duly amandad or repealed in accordance with the provisions
thereof and applicable law.

22 Bylaws. The Bylaws of Masimo Delaware as in effect immediately before the Effective Date
of the Merger thali continue in full force and effact as the Bylaws of the Surviving Corporation usiil duly
amended or repealed in accordance with the provisioas thereof aad applicable law.

2.3 Directors and Officers. The directons sad officers of Mmsimo California immedistely befors
the Effective Date of the Merger shall be the directors and officers of the Surviving Corporation unti} the
expiration of their current terms and uatil thelr ruccessors have been duly elected and qualified, or until their
prior sresignation, removal or death, subject to the Certificate of Incorporstion zad the Bylaws of the Surviving

Corporation.

m.
MANNER OF CONVERSION OF STOCK

31 Masimo California Shares. Upon the Effective Date of the Marger, each share of Masimo
California Comamon Stoek, no par value, issued and outsianding immedistaly bafore the Effective Date of the
Merger shall by virtus of the Merger and without sty action by the Constituant Camarations, by the holder of
such shares or by any other person be converted into and exehunged for one-half (0.5) of one fully paid and
adnsgscesshla shars of Common Stock, $.001 par value, of the Surviving Corporation. Upen the Effective Date
of the Merger, cach wbare of Series A Prefarred Siock, Do par value, Serics B Preferyad Stock, oo par valus,
and Series C Preferred Stock, no par valus, of Masimo California iasusd and outstagding imumediately before

the Effective Date of the Merger shall by virtue of the Merger aad without any action by the Comnatiruent
Cormporations, by the bolder of such sbares or by any other porson be canverted into and exchanged for ope-balf
(0.5) of one fully paid and nonassessable uhire of Series A Preferred Stock, $.001 par value, Series B Preferred

Stock. $.001 par valus, and Seres C Preforred Stock, 5,001 par value, respectively, of the Surviving
Corporation. No fractional shares, or cash in liss theroof, shall be isswued in the Merger and certificates
representing shares of Masimo Delsware shall be rounded down o the nearest whote share.

CoRr:75262_1)622) AT303.00015 2
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3.2 Masimo California Options, Stock Purchase Rights and Convertible Securitles. Upon the
Effactive Date of the Merger, the Surviving Corporation shall assume and cantizus the Mesime Colifornia 1989
Inceative Stock Option, Nosqualified Stock Option xnd Restrieted Stock Purchase Plan and il other employse
benefit plans of Masimo Califorais. Pach ocutstanding and unexercised option, other right to purchase or
security copvertible into Masimo Californis Common Stock shall bacome 2 option, right to purchase or a
security convertible into the Surviving Corporation’s Common Stock on the basis of one-hulf (0.5) of one share
of the Surviving Corporation’s Cammon Stock for esch share of Mausimo California Cammon Stock issushls
pursuant to any such aption, stock purchase right or convertible security, undsr the same terms and condinons,
but at an exercise price per share equal to two (2) times the cxercise price per share applicable ta any such
Masime Californis stock option, stock purchase right of other convertible sccurity al the Effective Date of the
Merger. EBach Preferrad Stock Purchase Warrant cobvertible into Masimo California Serias A Preferred Stock
shall become a Preferred Stock Purchase Warrant convertible into the Surviving Stock Corporstion's Series A
Preferred Stock on the basis of one (1) share of the Swviving Corporation’s Serise A Preferred Stock for each
share of Masizo California Series A Preferred Stock issusble pursusnt (o any such Preferrod Stock Purchase

Warraal.

A pumber of sbarea of the Survivisg Corporstion’s Comman Stosk shall be regerved for issuance upon
the exercise of stock options, stock purchase rights and convertible socuritics equal to one-balf (0.5) of the
number of shares of Maimo Califomis Common Stock 5o reserved immadiately before the Effective Date of
the Merger. A aumber of shares of the Surviving Corporation's Series A Prefarred Stock shall be reserved for
issuance upon the exercise of Preferted Stock Purchase Warrants equal to the number of shares of Masimo
California Series A Preferred Stock so rescrved imunedistsly before the Effsctive Date of the Merger,

33 Masimo Delaware Common Stock. Upoa the Effective Date of the Marger, each share of
Comman Steck, §.001 par valus, of Masioo Delaware issued and cutstanding iramediazely before the Effective
Date of the Merger shall, by virtue of the Merpger and without any sction by Masimo Delaware, by the holder
of such shares or by any other person be canceled and returned (o the atatus of authorized but unissued shares.

3.4 Exchanpe of Certificares. Aflar the Effective Date of the Merger, esch holder of an
outstanding ceqtificate representing shares of Masimo California Common Stock mumy, #f much stockholder’s
option, surnzpder the swnes for cancellation to Stradllng, Yocca, Carleon & Rauth, as cxchange agent (the
‘Exchange Agent™), and asch suck boider ahall be entitled 1o recsive in sxchangs therefor a certificats or
certificates representing the aumber of shares of the Surviving Corporstion’s Comman Stock, Series A
Preferred Stock, Series B Preferred Stock or Series C Prefarred Steck info which the surrendered sharss were
couverted as horcin provided, rounded down to ths nearest whole share. Until so survendered, each outstaading
certificate (heretofore eepresanting aharas of Muime California Commou Stock. Saries A Preferred Stock,
Series B Preferrsd Stock or Seriss C Preferred Stock shall be deemned for all purposes 1o represent the number
of shares of the Surviviag Corporation's Common Stock, Senes A Prefersed Stoek, Series B Preferred Stock or
Series C Preferred Stoek, as adjusted purnuant o Section 3.1 abovs, into which such sharer of Musiz
Califomia Common Stock, Series A Preferred Stock, Series B Praferred Stock or Series C Preferred Stock

were convertad in the Merger,

The registered owner on the books and records of the Surviving Corporstion or the Exchange Agaat of
uny euch vulstanding cwtificals shall, uatil such certificats has been suprendersd for transfer or essversion or
otherwise accounted for (o the Surviving Corporstion or the Exchange Ageat, havs and be eatitled to exercise
voting and other rights with respect to and to receive dividends and other distributions upon the shares of
Common Swck, Series A Preferred Siock, Series B Preferred Stock or Series C Prefermed Stovk «f the
Surviving Corporttion represented by such outstanding certificate 13 providad abova.

Each centificato representing Commeon Siock, Series A Preferred Stock, Series B Preferred Stock or
Series C Praferrad Stoek of the Surviving Corporation 20 issued in the Merger shal] bear ths same iegends, if
any, with respect to restrictiona on transferability as the certificates of Masimo California so convertsd and
given in exchange therefor, unlcss otharwite detsrmined by the Board of Directors of the Surviving Comoration
in compliaice with spplicable {zws.

coRP;75262_1|422/ AT303.0001 8 k!
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If any certificate for shares of Masimo Delaware stock is to be issued in & name other than that ic
which the certificatc nurrendered in axchange therefor in registered, it sball be » condition of lesuance therso!
that the centificate ¢ surrendered shall be properly endorsed snd otherwlse 18 proper form for tranefer, thas

such transfer otherwise be proper and that the parson requesting such transfer pay to the Exchange Ageat any
teansfer or other taxes payable by reapon of issusnce of such new centificata in & pame other than that of the

regisared Bolder of the certificats surrendered or establish to tha atisfaction of Masimo Delawere thar euch tax
bas been paid or iz not payable,

w‘
TRANSFER OF ASSETS AND LIABILITIES

4.] Transfer of Assets and Liabilities. Ou the Effective Date, (i) the rights, privileges, powers and
franchises, both of 8 public as well as of a privata nature, of each of the Comstinuat Corporations shal] be
vestad ia and possessed by the Surviving Comention, mbject to all the disabilities, duties asd restrictions of or
upon each of the Constituent Corporations: (ii) all rights, privileges, powers and franchises of each of the
Coastitusat Corporations. all property, real, personal apd mixed, of each of the Constituent Corporations, all
debis dus to each of the Constituent Corporations on whatever acoount and all things i action or belonging
each of the Constituent Corporations shall be tranaferved o0 and vested in the Surviving Corporation; (iii) afl
property, rights, privileges, powers and franchises, as well ap all other interests, shall be as effectively the
property of the Surviviag Corporation as they were of the Coastirusnt Corporations befors ths Effective Date;
and (iv) the title to any real cstate vested by deed or otherwise in cither of the Conatituent Corportions shall
nat revart (o eitker of the Constituest Corporstions or bs in any way impaired by reason of the Merger.
Notwithstanding the foregoing, (i) the liabilities of the Constitueat Corporations and of their stockholders,
diractors and officers shall not be affected by the Merger; (il} all rights of creditors and all liens upon eny
property of elther of ths Conmltusal Corporstions shall be pressrved unimpuired notwithswading the Margor;
and (ii1) any claim axisting or action or proceeding pending by or against either of the Constituent Corporstions
may be prosecutad to judgment as if the Merger had not taken place; provided, however, that the claims and
rights of the ¢roditors of cither or both of the Constituent Corporstions may be modified with ths conseut of
such creditors; and, provided furtber, that all debts, lisbilitier and dutiee of or upon each of the Constituent
Corparationa shall attach lo the Surviving Corporstion and accordingly may be saforced against it to the same
exteat a8 if such debts, Uabilitics and duties had beep Incurred or contracted by ft.

4.2 Further Assurances. From time to tims, a2 and whea required by Masimo Delaware or by ics
successant or asxigna, there shal) be axscured and dellversd on bebalf of Masimo California such deeds and
other instruments, and thers shall be taken or caused (o be taken by it such Murther and other actions as shail be
wppropriste or necessary in order to vest or perfect in or conform of record or otherwise by Magimo Delawars
the titie 1o aad posscarion of all the property, interests, zsseis, rights, privileges, immunities, powers, franchises
and authority of Masimo Californie and olherwise to carry out ths purposes of this Agresment, and the officers
and directors of Masimo Delaware are fully authorized in the name and on behalf of Masimo California or
otherwise t0 take all such actions and 1o execurs and deliver sll such deeds apd other instruments.

v‘
GENERAL
5.1 Covenants of Masimo Delaware. Musimo Delawars sovenants and agrees that it will, on or
before tha Effective Date of the Marger:
(a) Qualify to do business as 1 forelgm corporation in the Siate of California and in

connection therewith irrevocably appoint an agent for servics of process as required under the
provisions of Section 2105 of the California General Cotporation Law.

coRr;T5262_1 (4221 ATI0N.00015 4
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{b) File !l documents with the California Franchise Tax Board necassary for the
sssumsption by Magimo ieisware of all of the franchise tax lisbilitios of Masimo California.

(<) Take sul viner actions 15 may be required by the Culiforpia Genertl Corporation
Lew,

52 Deferral, Copsummation of the merger may be deferred by the Board of Directors of Masimo
California for o reasonsbls perioit of time if the Board of Directors determines that deferral would bes in the best

interests of Masime California anc its suarciiclders.

5.3 Amendmens. The parties hereto, by mutual conseat of their respoctive Boards of Directors,
may amead, modify or supplemment this Agrasment in such manner ay may be agresd upen by them ia writing at
any time befors or after adoption and approval of this Agreement by ths stockhaldery of Masimo Delaware and
Masimo Californis, but nct Iater then the Efiective Due; provided, bowsver, that no such amendment,
modification or supplamen: not sdoptad and approved by the stockholders of Masizao Delawars and Masimo

California shall affect the rights of such stockholders or change any of the principal terms of this Agresment,.

4 ADGREOHRETE. AL Mty titos before the Effective Dalc of the Morgor, this Agrecscnt may be
terminatod and the Merger may Se sbandoned for ady rcason whatsoever by the Board of Directors of either
Masirao California or of Masime Dalaware, or of both, notwithstanding the appraval of fhis Agreement by the
shareholdars of Masimo Californis or by the stockholdars of Masimo Delaware, or by both,

In the evant of sbandorsneat of this Agresment, as 1bove provided, thic Agreemant thall bacome
wholly void and of no effect, aad no liehiliy on the part of either Constituent Corporation or ita Board of
Directors or its stockholders shall wiss by virtus of such terwsination except as provided in Section 5.5 berecf.

5.5  Expenses. [f the Merger becorus effective, the Surviving Corperlion shiall essume and pay
all expenses in conpection therewith not theretofors paid by the respective parties. If for any reason the Merger
shall not become effective. Masimo California shall pay all expeases incurred in connection with all the
proceedings taken in respect of this Agresmsest or relating thereto,

56 Regiszered Offics. The registered office of the Surviving Corporation in the State of Delaware
in jocared a1 The Corpomtion Seevice Company, 1013 Centre Road, Wilmington, Delaware 19803, and The
Corporstion Service Company is the registered agent of the Surviving Corporation st much address.

57 Agreemans, Executad copiss of thip Agreement will be on file at the principal plsce of
busipess of the Swviving Corporstion ar 23361 Madero, Suite #100, Mimsion Viejo, California 92691, and,
upon request and withou! cost, copies thereof will be furnished (o any swckholder of either Constituent

Corponation.
58 Governing Law. This Agreement shull in all respects be conscrusd, interpreted and enforcsd in

aceordance with and governed by tha Iswy of the Stats of Delaware and, so far as applicable, the Merger
provisions of the Califorais Gensral Corporstion Law.

5.9 Counterparss. [n order i facilitate the filing and recording of this Agresment, the same may
be executed in any number of counterparts, sach of which shall be desmed to be an original and all of which

1ogother shal] constitute one and the same inyirument.

CORP; 75262 _1{422) AT103.00015 5
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(N WITNESS WHEREOF, this Agresment having first baen approved by resolutions of the Boards of
Directors of Masimo Delaware and Masimo Califorais is bereby exocuted en behalf of tsch of guch two
sorponitions and aftastad by their respactive officery thereunto duly suthorized.

-1xp:75262_1 14321 AT309.00018

MASIMO CORPORATION,
a Delaware corponttion

By: ) S
Jod E. Kiani
President and Chief Exscutive Officar

MASIMO CORPORATION.
3 Californin corporation

By: %—Z.Lz——‘
Job E. Kiani

Presiden and Chief Executive Officer
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CERTIFICATE OF APPROVAL
OF
AGREEMENT AND PLAN OF MERGER

JOB E. KIANI and BRADLEY R. LANGDALE hercby certify that:

(a) They are the Chief Execurive Officer and Secretary, respectively of Masimo
Corporation, & California corporation (the “Corporation™).

(b)  The Agreement and Plan of Merger in the form attached hereto was duly
approved by the Board of Diractors and the shareholders of the Carporation.

(c) There are two classes of shares of the Corporation, consisting of Common Stock
and Preferred Stock, and the number of shares outstanding and entitled o vate on the merger is
5.492,000 shares of Common Stock, 1,610,608 shares of Series A Preferred Stock, 2,250,000
shares of Series B Preferred Stock, and 3,696,478 shares of Series C Preferred Stock.

(d)  The merger was approved by the holders of 82% of the outstanding shares of
Common Stock, 83% of the outstanding shares of Preferred Stock, 62% of the outstanding shares
of Series A Preferred Stock, 96% of the outstanding shares of series B Preferred Stock, and 83%
of the outstanding Series C Preferred Stock entitled to vote thereon. The merger required the
approval of 3 majority of the outstanding shares of Common Stock and Preferred Stock, each
voting as a separate class, and the approval of each Series of Preferred Stock, each voting as a
separate ciass. The votes cast in favor of the merger equaled or exceeded the percentage voie
required for the Common Stock and Preferred Stock, each voting as a separate class, and for
each series of Preferred Stock, cach voting as a separate class.

The undersigned further declares under penalty of perjury under the laws of the State of
California that the matters set forth in this Centificate are true and correct of their own

knowledge.

Dated: JuneLQ, 1996

L

JOE B, KIANI, Chief Execurive Officer

BRADLE¥R.d.ANGDALE, Secretary
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