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State of Delaware
PAGE 1

Office of the Secretary of State

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHEED IS A TRUE AND CORRECT

COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICE MERGES:

"PERSISTENCE SOFTWARE, INC.", A CALIFORENIA CORPORATION,

WITH AND INTO "PERSISTENCE SOFTWARE, INC." UNDER THE NAME OF

"PERSTSTENCE SOFTWARE, INC.", A CORPORATION ORGANIZED AND

EXISTING UNDER TEE LAWS OF THE STATE OF DELAWARE, AS RECEIVED

AND FILED IN THIS QFFICE TBE FOURTEENTH DAY OF JUNE, A.D. 1999,

AT 9 O'CLOCK A.M.
A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO TEE

NEW CASTLE COUNTY RECORDER OF DEEDS.

ikt

Edward |, Freel, Secretary of State

AUTHENTICATION; 2802270

3035875 BlOo0OM
DATE: 06-14-99

991237656
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FYLED 09:00 AM 06/14/199%
091237656 - 3035875

AGREEMENT AND PLAN OF MERGER
OF PERSISTENCE SOFTWARE, INC.
A DELAWARE CORPORATION,
and
PERSISTENCE SOFTWARE, INC,

A CALIFORNIA CORPORATION

This Agreement and Plao of Merger dared as of June 11, 1999 (the “Agresment”) is
between Persistenice Software, Inc., a California corperation (“Persistance-California™), and
Persistence Software, Inc., a Delaware corparatian (‘Persistence-Delaware™). Persistence-
Delaware and Persistence~California are sometimes referred to in this Agreement as the
“Constituent Corporations.”

RECITALS

A, Persistence-Delaware {5 2 corporation duly ozganized and existing under the laws
of the State of Dclaware and has an authorized capital of 49,000,000 shares, 41,100,000 of which
are designated “Comwmon Stock,” $0.001 per value per share, and 7,900,000 of wiich are
designated “Prefered Stock,” 30.001 par value per share, of which 2,134,715 shares are
designated as Series A Preferred Stock, none of which are fssued and outstanding, 3,243,192 of
which are designated Series B Preferred Stock, none of which are issued and outstanding,
1,544,277 of which are designared as Series C Preferred Stock, none of which are issued and
outstanding, and 775,701 of which are designated as Series D Preferred Stoclk, none of which arc
issued and outstanding, As of June 11, 1999, 1,000 shares of Persistence-Delaware Commaoan
Stack were issued and outstanding, all of which are held by Persistence~California, and no shares
of Preferred Stock were issued and sutstanding.

B. Persistence-Califomin is s corperation duly organized and existing under the Jaws
of the State of Califormia end has an authorized capital of 49,000,000 shares, 41,100,000 of
which ara designsted “Common Stoek,' $0,001 par value per share, and 7,900,000 of which are
designated “Preferred Stock,” $0.001 par value per share, of which 2,134,715 shares are
designated as Series A Preferred Stock, all of which are issued and outstanding, 3,243,192 of
which are designated Series B Preferred Stock, all of which are issued and outstanding,
1,544,277 of which are dezignated as Series C Preferred Stock, all of which are issued and
outstanding, and 775,701 of which are designated as Scries D Preferred Stack, all of which are
issued and outstanding. As of June 11, 1999, 7,750,222 shares of Common Srock ware issned
and outstanding and 7,697,885 ashiares of Preferred Stock were issued and outstanding,

-

C. The Board of Directors of Persistence-California has determined that, for the
purpase of effecting the reincorporaticn of Persistence~-California in the State of Delaware, i is
advisable and in the best interests of Persistancs-California that Persistence-California merge
with and into Persistence-Delaware upon the terms and conditions pravided in this Agreement.

D. The respective Boards of Directors of Persistence-Delaware and Persistence-
Celifornia have approved this Agrezment aad have directed that this Agreement be submitred to
a vote of their respective stockholders and executed by the undersigned officers.

0361324.04
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AGREEMENT

In consideration of the mutual agreernents and covenants set forth herein, Persistence-
Delaware and Persisience-California herehy agree, subject to the terms a::d conditions hercinafter
set forth, as follows;

1 Merper.

1.1  Merger. In accordance with the provisjons of this Agreement, the
Delaware General Corporation Law and the California General Carporation Law, Persistence-
Californiz shall be merged with and into Persistence-Delaware (the “Mevrger™), the separate
existence of Persistence-California shall cease and Persistence-Delaware shall be, and is
sometimes referred to below as, the “Surviving Corporarion,” and the name of the Sorviving
Corporation thall be Persistence Software, Inc..

1.2  Fllinpg and Effectivenass, The Merger shall become effective pon
completion of the following actions:

(8)  Adoptien and approval of thizs Agreement and the Merger by the
stockholders of cach Constituent Corporation in accordancs with the applicable requirements of
the Delaware General Corperation Law snd the Califomia Ganeral Corporation Law;

(&) The satisfaction or waiver of all of the conditions precedent to the
consummation of the Merger as specified In this Agreement; and

() The filing with the Secretary of Stats of Delaware of an executed
Certificate of Merger or an executed counterpart of this Agreement maeting the requirements of
the Delaware General Corporation Law.,

The date and time whep the Merper becomes effective is referred to in this Agreement az
the “Effective Date of the Merger.”

1.3 Effect of the Merger. Upon the Effective Date of the Metger, the
separafe existence of Persistence-California shall cease and Persistence~Delawars, as the
Surviving Corporation, (a) shall continue ro passess all of its asscts, rights, powers and property
as constituted immediately prior to the Bffective Date of the Mierger, (b) shall be subject to all
actiens previously taken by its and Persistence-California’s Bohrd of Directors, (¢) shall succeed,
without other transfer, to all of the assets, rights, powers and property of Parsistence-Californiz
in the manner more fully set forth in Section 259 of the Delaware General Corporation Law,
(d) shall continue to be subject to all of the debts, Habilities and obligations of Persistence-
Delaware as constituted immediately prior to the Effective Date of the Merger, and (e) shall
succeed, without ether oansfer, to all of the debis, liabilitics and obligations of Persistencs-
California in the same manner g5 if Persistence-Delawarte had itself incurred them, all as more
fully provided under the applicable provisions of the Delaware General Corporation Law and the
California General Corporation Law.,

0361124.04 2-
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2. Charter Documents, Directars and Officers

2,1  Certificate of Incorporation. The Certificate of Incorparation ef Persistence-
Delaware as in effcot immediately prior to the Effective Date of the Merger shall continue in full
force and effect as the Certificate of Incorperation of the Surviving Corporation unti duly
amended in accordance with the provisions thereof and applicable law,

2.2 Bylaws, Tho Bylaws of Persistence-Delaware as in effect immediately prior to
the Effectiva Date of the Merger shall continue in full forcs and effect as the Bylaws of the
Surviving Corporation until duly amended in accordanee with the provisions thereof and
applicable Jaw.

2,3  Directors and Officers, The dirertors and officers of Fersistence-California
imemediately ptior to the Effectiva Date of the Merger shall be the directars and afficers of the
Surviving Corporation until theiy successors shall have been duly elected and qualified or as
otherwize provided by law, the Certificate of Inccxporanon of the Survwmg Corporation or the
Bylaws of the Surviving Corporation,

3. Manner of Canversion of Stock

3.1  Persistence=California Common Stock. Upon the Effective Date of the Merger,
each one share of Persistence-California Common Stock issued and outstanding immediately
prior thereto shall, by virtue of the Mesger and without any action by the Constituent
Corporanons, the holder of such share or any other person, be converted into and exchanged for
one fully paid and nonassessable share of Commen Stock, $0.001 par value, of the Surviving
Corporation. No fractional share interests of the Swrviving Corporation shall be issued. Any
fractlonal shara interests to which a holder would otherwise be entitled shall bo aggregated so
that no Persistence- California sharsholders shall receive cash in an amount greater than the
value of ene (1) full share of Persistence~Delaware Common Stock.

32  Persistence-California Preferred Stock. Upon the Effective Data of the Merger,
each share of Persistence-Culiforn{a Series A Preferred Stock, Series B Praferred Stock, Secies C
Preferred Stock, and Serjes D Prafarred Stock issued and sutstanding immediately prior thereta,
which shares are convertible {nto such number of shares of Persistence-Califomia Common
Stock as set forth in the Persistence-California Articles of Incorporation, as amended, shall, by
virtuc of the Merger and without any action by the Constituent Corporarions, the holder of such
shares or any other person, be converted into and exchanged for one fully paid and non-
assessable share of Series A Preferred Stock, Series B Preferred Stock, Series C Prefarred Stack,
and Serics D Preferred Stock of the Surviving Corporation, S0,001 par value per share,
respectively, having such rights, preferences and privileges as set forth in the Certification of
Incorporation of the Surviving Corporation, which shares of Preferred Stock shall be convertibie
into the same number of shares of the Surviving Corporation’s Cormmon Steck, 50.001 par value
per share, s such share of Persistence-California Proferred Stock was convertible into shares of
Persistence-Californis Common Stock immediately prior to the Effective Date of the Merger,
subject to adjustment pursuant to the tenns of the Certificate of Incorporation of the Surviving
Carporatiot.

0361124,04 3-
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i3 Persistence-California Ontions, Stock Purchase Rights and Convertible

Securities.

(z)  Upon the Effective Date of the Merger, the Surviving Carporation shall
assume the obligatons af Persistence-California under Persistence-California’s 1994 Stock
Purchase Plan, Amended and Restated 1997 Stock Plan, 1999 Employes Stock Purchase Plan
and 1999 Directors® Stock Option Plan, and all other employe®e bencfit plans of Persistence-
California. Each outstanding and unexercised optian, other right ta purchasc ar security
convertible into Persisrence-California Common Stock or Prafesred Stock (2 “Right™) shail
become, subject to the provisions in paragraph (c) bereof, an option, right to purchasc or a
security convertible into the Surviving Corporation's Common Stock or Preferred Stock,
respectively, on the basig of one share of the Surviving Corparation's Common Stock or
Preferred Stock, as the case may be, for cach one share of Persistence~Califomnia Common Stock
or Preferred Stock issuable pursuant to any such Right, on the same terms and conditions and at
an exercise price equal to the exereise price applicsble ta any such Persistance-California Right
at the Effective Date of the Merger. This paragraph 3.3(a) shall not apply to Persistence-
California Commen Stock or Preferred Stock. Such Commorn Stock end Preferred Stock are
subject to paragraphs 3.1 and 3.2 hereof, respectively.

(d) A number of sharas of the Surviving Corporation's Common Stock and
Preferred Stock shall be reserved for issuance upan the sxercise or conversion of Rights equal to
the number of shares of Persistence-California Common Stock and Praferred Stock so reserved
immediately prior to the EJective Date of the Merger.

Notwithstanding the foregoing, with raspect to options issned under the Persistence-
California 1997 Steck Plan that arz assumed in the Merger, the nimber of shares of Commaon
Stock to which the holder wonld be otherwise entitled upon exerciss of each such assumed
option following the Merger shall be rounded down 10 the nearsst whole number and the exercise
prica shall be rounded up to the nearast whole cent. In addition, no “additional benefits” (within
the meaning of Section 424(a)(2) of the Internal Revenue Code of 1986, as amended) shall be
accorded to the optienees pursuant to the assumption of their optians,

3.4  Persistence-Delaware Common Stack. Upon the Effective Date of the Merger,
each share of Common Stack, $0.001 par value per share, of Parzistanca-Delaware issited and
outstanding immediately priog thereto shall, by virtue of the Merger and without any action by
Persistence-Delaware, the holder of such shares or aay other person, be canceled and returned to
the status of authorized but unissued shares.

3.5 Exchange of Certificates. Aficr the Effecive Date of ths Merger, each holder of
an outstanding certificate represepting shares of Persistence-California Comman Stock or
Preferred Stock may be asked 1o surrender the same for canceliation to an exchange agent, whase
name will be delivered to holders prior to any requested exchanpe (the “Exchangs Agent™), and
each such holder shall be entitied to receive in exchange therefor a certificata or certificates
representing the number of shares of the appropriate class and series of the Surviving
Corporatian’s capital stock into which the surrendered sharas were canverted as herein provided.

0361324.04 . 5
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Undl so surrenderad, cach outstanding certificate theretofore representing shares of Persistence-
California capital stock shall be deemed for all purpases o represent ths number of whole shares
of the appropriate class and series of the Surviving Corporation’s capital stoek into which such
shares of Persistence-California capite] stock were converted in the Merger.

The registered ewner on the books and records of the Surviving Corporaetion or the
Exchange Agent of agy such outstanding certificate shall, unil such certificate shall have been
surrendered for transfer ar conversion or otherwise accounted for to the Surviving Corporation or
the Exchange Ageat, have and be entitled to exercise any votng and other rights with raspect to
and to receive dividends and other distributions upon the shares of capita) stock of the Surviving
Corporation represented by such ontstanding certificate as provided above,

Eech certificate representing capital stock of the Surviving Corporation go issued in the
Merger shall bear the same legends, if any, with respect to the restrictions on transferability as
the certificates of Persistence-California so converted and given in exchenge therofor, unless
otherwige determined by the Board of Directors of tha Su:\hvug Corporation in compliance with
applicable lawse.

If any certificate for shares of Surviving Corporation’s stock is to be issued in 2 neme
other than that in which the certificate surrendered in exchange therefor is registered, it shallbca
conditicn of issuance thereof that the eertificate so surrendered shall be properly endorsed and
otherwise in proper form for transfer, that such transfer otherwise be proper and camply with
applicable securjties lawa end that the persan requesting such wansfer pay to the Exchenge Agent
any transfer or other taxas payable by reason of the issuance of such netw certifieate in a name
other than that of the registered halder of the certificate surrendered or establish to the
satisfaction of the Surviving Corporation that such tax has been paid or is not payable.

4. General

4.1 Covenants of Persistance-Delaware. Persistence-Delaware covenants and
agrees that it will, on or before the Effective Date of the Merger:

(a)  Qualify 1o do business a3 a forcign corporrtion {n the State of California
and irrevocably appoint an agent for service of process as required under the provisions of
Section 2105 of the California General Corpozation Law,

() File any and all decumenis with the California Franchise Tax Board
necessary for the assumption by Persistence-Delaware of all of the franchise tax liabilities of -
Persistence-California; and

{(¢)  Take such other actions as may be required by the Californis General
Corporation Law,

4.2  Further Assurances. From time to time, as and when required by Persistence-
Delaware or by its succasgors or assigns, there shall be execured and delivered on behalf of
Persistence-California such deeds and other instruments, and there shall be taken or caused to be

0361324.04 -5-
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taken by it such finther and othier actions, as shall be appropriate or necessary in order to vest or
perfect in, or conform of recard or otherwise by, Persistence-Delaware the title to and possession
of all the property, interests, assets, rights, privileges, immunites, powers, franchises and
authority of Persistence-California and otherwise to carry out the purposes of this Agreement,
and the officers and directors of Persistence-Delaware are fully authotized in the name and on
behalf of Persistence-California or otherwise o take any and all such action and to execute and
deliver any and &ll such deeds and other instruments.

43  Abandonment, At any time befors tha Effective Date of the Merger, this
Agreement may be terminated and the Merger may be abandoned for any rasson whatsocver by
the Board of Directors of either Persistence-Californis or Parsiztance-Delaware, or beth,
notwithstanding the approval of this Agreement by the sharzholders of Persistence-Californiz or
by the sole stockholder of Persistence-Delaware, or by both.

44  Amendment. The Boards of Directors of the Constituent Corporations may
amend this Agreement at any time prior to the filing of this Agresment (or certificate in lieu
thereof) with the Secretary of State of the Stats of Delaware, provided that an amendment made
subsequent to the adoption of this Agreement by the atackholders of either Canstituent
Corporation shall not: (a) alter or change the amount or kind of shaves, securities, cash, property
and/or rights o be zeceived in exchange for or on conversion of all or any of the shares of any
class or series thereof of such Constittent Corporstion, (b) alter or change any term of the
Certificats of Incorporation of the Surviving Caorporation to be effected by the Merger, or
(c) alter or change any of the terms and conditions of this Agreemant if such alteration or change
wrauld adversely affect the holders of any class or series of capital stock of such Constituent
Corporation.

4.5  Registered Office. Tha registered office of the Surviving Cerporation in the
State of Delawere is located at 1203 Orange Strect, Wilmington, County of New Castle,
Delaware 15801, Corporation Trust Company is the segistered agent of the Surviving
Corparation at such addregs,

4.6 FIRPTA Notification.

(@)  Onthe Effective Date of the Merger, Persistence-California shall deliver
to Persistence-Delaware, ns egent for the sharehalders of Persistence-California, & properly
exccuted statemient (the “Statement”) in substantially the farm attached hereto a8 Exhibit A.
Persistence-Delaware shall retain the Statement for 2 period of not less than seven years and
shall, upon request, provide a copy thereof to any person that was & sharcholder of Persistence=
Californfa immediately prior to the Merger, In consequence of the approval of the Merger by the
sharcholders of Persistence-Califomia, (i) such shareholders shall be considered to have
requested that the Statement ba deliverad to Persistence-Delaware as their agent and
(i1) Persistence-Delawars shall be considerad to have received a copy of the Statement at the
request of the Persistence-California sharsholders for purposes of satisfying Persistence-
Delaware’s obligations under Treasury Regulation Section 1.1445.2(e)(3),

0361324,04 6-
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(b) Persistence-Califomia shall deliver to the Internal Revenue Service a
potice regarding the Statement in accordance with the requirements of Treasury Regularion
Section 1.897-2(h)(2).

4,7 Agreement. Executed capies of this Agreement will be on flc at the principal
place of business of the Surviving Corporation at 1720 South Amphlezt Blvd., Third Flaer, San
Mateo, California 54402, and copies thereof will he furnished to any stockholder of either
Constituent Corporation, npon request and without cost.,

4.8 Governing Law. This Agreement and all acts and transactions pursuant hereto
and the rights and obligations of the parties Jiereto shall be governed, construed and interpreted in
accordance with the laws of the Statc of California, witheut giving effect to principles of
conflicts of law.

49  Counterparts. This Agreement may be executed in two or more counterparts,
cach of which shall be deemed an criginal and all of which together shall constitute one

[nstrument.

0361224.0¢ 7
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The undersigned authorized representatives of the Constituent Corporztion have exccuted
and acknowledged this Agreement as of the date first set forth above.

PERSISTENCE SOFTWARE, INC,,
a Delaware corporation

NG e

G1Weme, Chief Exerutive Ofﬁcer

and Chairman of the Roard

PERSISTENCE SOFTWARE, INC,,
a California corporation

3

?616:::: éhxefExecunvc Officer
LA !n Beard

IGPAJES.DOC ]
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Persistence Sofrwara, Inc.

A Delaware Cotporation
OFFICERS' CERTIFICATE OF APPRQVAL OF MERGER
Christopher Keene and Christine Russel] centify that;

1. They are the chasrmanand Chief Execurive Officer and the Secretary,
respectively, of Persistence Software, Ine., a corporation organized under the laws of the State of
Delaware,

2. The corporation has authorized two classes of stock, designated “Commeon Stock”
and “Preferred Stock,” raspectively.

3. Thete are 1,000 shares of Common Stock outstanding and entitled to vote on the
Agrzement and Plan of Merger anached hereto (the “Merger Agreement™), There are no shares
of Preferred Stock outstanding,

4, The principal terms of the Merger Agreement wese spproved by the Board of
Directors and by the vote of a number of shares of each class and saries of stock which equaled
or exceeded the vote required,

5. The percentage vots required was more than 50% of the votes entitled to be cast
by holders of outstanding shares of Common Stock,

Christopher Keene and Christine Russell further declere under penalty of perjury under
the laws of the States of Delaware and Califarnia that each has read the foregoing certificate and
knows the contents thereof and that the same is true and correct of each's own knowledge.

Execnted in San Mateo, Celiforniaon _Juns 11 1909,

Chiristopher &eene, Chief Bxecutjve Officer

and cmnd
AA_ -

Christine Russell, Secretacy
and Chisvf Fimaneial Officer

SIGPAGES.DQC -
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State of Delaware
. . GE 1
Office of the Secretary of State =

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "PERSISTENCE SOFTWARE,
INC."”, FILED IN THIS OFFICE ON THE THIRTIETH DAY OF JUNE, A.D.
1989, AT 11:30 O'CLOCR A.M,

A FILED COPY OF THIS CERTIFICATE HAS BREEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

A

Edward |, Frecl, Secretary of State

' AUTHENTICATION:
3035875 RB100 9839855

DATE:
991267238 06-30~99
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AMENDED AND RESTATED
CERTIFICATE OF INCORFORATION
OF
PERSISTENCE SOFTWARE, INC,

Christopher T, Keene and Christine Russell hereby certify that:

1. The date of filing the original Certificate of Incorporation of this corporation with
the Secretary of State of the State of Delaware ig Apri] 28, 1999,

2, They are the duly elected and acting Chief Execuytive Officer and Secretary,
respectively, of Persistence Software, Inc., 2 Delaware corporation.

-

3. The Certificate of Incorporation of this corporation is hereby amended and
restated to read as follows:

ARTICLE ]
*The name of this corporation is Pergistence Software, Inc. (the “Corporation’).
ARTICLE II
The address of the registered office of the Carporation in the State of Delaware is:
Corporation Trust Company
1209 Orange Street

Wilmington, County of New Castle
Delaware, 19801

The name of the Corporation's registered agent at said address is The Corporation Trust
Company.
ARTICLE III

The purpose of the Corporation is to sntgage in any lawful act or activity for which
corporations may be organized under the General Corporation Law of Delaware.

ARTICLE IV
(A)  Classes of Stock. The Corporation is authorized to issue two classes of stock to

be designated, respectively, “Common Stock” and “Preferred Stock.” The total mimber of shares
which the Carporation is anthorized to issue is 80,000,000 shares, each with a par value of

0361882.01
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$0.001 per share. 75,000,000 of such shares shall be Common Stoclk, and 5,000,000 of such
shares shall be Preferred Stock.

B)  The Preferred Stock may be issued from time to time in one or more series. The
Board of Directors is hereby anthorized, within the limitations and restrictions stated in this
Certificate of Incorporation, to determine or alter the rights, preferences, privileges and
restrictions granted to or imposed upon any wholly unissued series of Preferred Stock and the
number of shares constituting any such series and the designation thereof, or any of them; and to
increasa or decrease the number of shares of any series subsequent to the issuance of shares of
that series, biur not below the number of shares of such series then outstanding. In case the
number of shares of any series shall be so decreased, the shares constituting such decrease shall
resumne the status which they had priar to the adoption of the resolution originally fixing the
number of shares of such series.

ARTICLE V

The numnber of directors of the Corporation shall be fixed from time ta time by a bylaw or
amendment thersof duly adopted by the Board of Directors,

ARTICLE VI

‘“Listing Event” a5 used in this Amended and Restated Certificats of Incorporation shall
mean the first annual meeting of stockholders following such time as the Corporation meets the
criteria set forth in subdivisions (1), (2) ar (3) of Section 2115(c) the Califormia Corporations
Cods as of the record date of such mesting,

For the management of the business and for the conduet of the affairs of the Corporatien,
and in further definition, limitation and regulation of the powers of the Corporation, its directors
and its stackholders or any class thereof, as the case may be, it is further prowde:d that, effective
upon the occurrence of the Listing Event:

@) The number of directors which shall constitute the entire Board of
Directors, and the number of directors in each, class, shall be fixed exclusively by one or more
resolutions adopted from time to time by the Board of Directors. The Board of Directors shall be
divided into three classes, degignated as Class I, Class I and Class IT1, respectively. Directors
shall be assigned to each class in accordance with a resolution or resolutions adopted by the
Board of Directors, Until changed by a resolution of the Board of Directors, Class I shall consist
of two direetors, each of whom shall be designated by the Board of Directors; Clags I shall
consist of threa directors, each of whom shall be designated by the Board of Directors; and Clasa
I shall consist of three directors, each of whom shall be designated by the Board of Directors.

Upon the ocenrrence of the Listing Event, the terms of office of the Class I
directors shall expire, and Class I directors shall be elected for 2 full term of three years, At the
first annnal mesting of stockholders follawing the Listing Event, the term of office of the Class II
directors shall expire, and Class IT directors shsll be elected for a full term of thres years, At the

0261882.01 -
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second annual meeting of stackholders following the Listing Event, e term of offics of the
Class ITI directors shall expire, and Class I directors shall be elected for a full term of three
years, At each suceeeding annual meeting of stockholders, directors shall be elected for a fir']
term of three years to succeed the directors of the class whose terms expire at such annual
meeting.

Auy vacancies on the Board of Directors resulting from death, resignation,
disqualification, removal, or other capses ghall be filled by either (i) the affirmative vote of the
holders of a majority of the voting power of the then-outstanding shares of voting stock of the
corporation entitled to vote generally in the election of directors (the “Voting Stock”) voting
together as a single ¢lass; or (ii) by the affirmative vote of 2 majority of the remaining directors
then in office, even though less than a quorum of the Board of Directors. Newly created
directorships resulting from any mmerease in the ninmber of direstors shall, unless the Board of
Directors determifes by resolution that any such newly created directorship shall be filled by the
stockholders, be filled only by the affirmative vote of the directors then in office, even though
less than a quorum of the Board of Directors.” Any director elected in accordznce with the
preceding sentence shall hold offics for the ramainder of the full tarm of the class of dirsctors in
which the new directorship was created or the vacancy occurted and unti] such director's
successar shall have been clected and qualified.

In addition to the requirements of law and any other provisions hereof (and
notwithstanding the fact that approval by a lesser vote may be permitted by law or any other
provision hereof), ths affirmative voto of the holders of at least 66 2/3 percent of the voting
power of the then outstanding shares of stock of all classes and all series of the Corperation
entitled to vote generally in the election of dirsctors, voting together as a single class, shall be
required to amend, alter, repeal, or adopt any provision inconsistent with this Section (i) of this
Article VI.

(1)  There shall be no right with respect to shares of stocl of the Corporation
to cumulate votes in the election of directors. .

(iii)  Any director, or the entire Baard of Directors, may be removed from
office at any time (i) with cause by the affirmative vote of the holders of at least a majority of
the voting power of the then-outstanding shares of the Voting Stocl, voting together as a single
class; or (if) without cause by the affirmative vote of the holders of at least 66~2/3% of the voting
power of the then-cutstanding shares of the Voting Stocle.

ARTICLE VIX
No action ghall be taken by the stockholders of the Corporstion other than at an anmual or

special meeting of the stockholders, upan due notice and in accordance with the provisions of the
Corporation's bylaws.
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ARTICLE VIO

The Corporation reserves the right to amend, alter, change or repeal any provision
contained in this Amended and Restated Certificate of Incorporation, in the manner now or
hereafter prescribed by atatute, and all rights conferred upon stockholders herein are granted
subject to this reservation.

ARTICL® IX

The Board of Directors of the Corporation is expressly anthorized to make, alter or repeal
Bylaws of the Corporation.

ARTICLE X

Meetings of stockholders may be held within or without the State of Delaware, as the
Bylaws may provide. The beoks of the Corporation may be kept (subject to any pravision
contained in the statutes) outside the State of Delaware af such place or places as may be desig-
nated from time to time by the Board of Directors or in the Bylaws of the Corporadon.

ARTICLE X1
The Corporation shall have perpetual existence.
ARTICLE XU

(A)  Tothe fullest extent permitted by the General Corporation Law of Delaware, as
the same may be amended from time to time, a directar of the Corporation ghall not be personally
. liable to the Corporation or its stoclcholders for monetary damages for breach of fiduciary duty as
a director, Ifthe General Corporation Law of Delawars is hereafier amended to authorize, with
the approval of a corporation’s stockholders, further rednctions in the liability of the
Cormporation’s directors for breach of fiduciary duty, then a director of the Corporation shall not
be liable for any such breach to the fullest extent permitted by the General Corporation Law of
Delaware, as so amended,

(B)  Any repeal or modification of the foregoing provisions of this Article XTI shall
not adversely affect any right or protection of a director of the Corporation with respect to any
acts or omissions of such director occutring prior to such repeal or modification,

ARTICLE X101

(A)  To the fullest extent permitted by applicable law, the Cotporation is alsa
authoerized to provide indemnification of (and advancement of expenses to) such agents (and any
other persons ta which Delaware law permits the Corporation to provide indemmification) though
bylaw provisions, agreements with such agents or other persons, vote of stockhbolders or
disinterested directors or otherwise, in excess of the indemnification and advancement otherwise
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permitted by Section 145 of the Delaware General Corporation Law, subject only to limirs
created by applicable Delaware law (statutory or non-statutary), with respect to actions for
breach of duty to a corporation, its stockholders, and others.

(B)  Auy repeal or modification of any of the foregoing provisions of this Article XIII
shall not adversely affect any right or protection of a director, officer, agent or other person
existing at the time of, or increase the liability of any director of the Carporation with respect to
any acts or amissions of such director, officar ar agant occurring prior to such repeal or
modification.”
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The foregoing Amended and Restated Certificate of Incorporation has been duly adopred
by this Corporation’s Board of Directors and stockholders in accordance with the applicable
provisions of Section 228, 242 and 245 of the General Corporaticn Law of the State of Delaware.

Executed at San Mateo, California, on __ Jupa 30 , 1999,
GhristSpker T. Keene
Chief Executive Officer
Christine Russell
Sacretary
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The foregeing Amended and Restated Certificate of Incorperation has been duly adopted
by this Corporation’s Board of Dirzctors and stockholders in accordance with the applicable
provisions of Section 228, 242 and 245 of the General Carporation Law of the State of Delaware,

Executed at San Mateo, California, on __ June 30 , 1899,

Christopher T, Keene

Chief Execuﬁvfm er

Christine Russell
Secretary

0361882.01

PATENT
REEL: 010485 FRAME: 0019



I hereby certify that this correspondence is being deposited with the United PATENT
States Postal Service as first class mail in an envelope addressed to: Attomey Docket No.: 16186-2.20

Assistant Commissioner Fgr Patents

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

In re patent of:
RICHARD H. JENSEN et al.

Patent No.: 5,706,506
Issue Date: January 6, 1998

Application No.: 08/729,262 TRANSMITTAL LETTER FOR
Filed: October 10, 1996 CERTIFICATE OF

AGREEMENT OF MERGER

For: METHOD AND APPARATUS FOR
MANAGING RELATIONAL DATA IN AN
OBJECT CACHE

Box Assignment
Assistant Commissioner for Patents
Washington, D.C. 20231

Sir:

Applicants respectfully submit for recordation the enclosed Recordation Form
Cover Sheet and photocopy of the Certificate of Agreement of Merger in the above-referenced
matter. This Certificate of Agreement of Merger merges Persistence Software, Inc., a
California corporation, and record owner, into Persistence Software, Inc., a Delaware
corporation effective June 14, 1999, leaving Persistence Software, Inc. (a Delaware
corporation) as the successor.

Please charge the recordation fees as noted on the Recordation Form Cover
Sheet.

Respectfully submitted,

Lo it Ml

Kenneth R. Allen
Reg. No. 27,301

TOWNSEND and TOWNSEND and CREW LLP

Two Embarcadero Center, 8™ Floor

San Francisco, California 94111-3834

Tel: (650) 326-2400

Fax: (650) 326-2422 PA 3040880 v1
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