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ASSET PURCHASE AGREEMENT

BETWEEN

BECKMAN COULTER, INC.

AND

AFFYMETRIX. INC.

, 1998
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (this “Agreement’’) is entered nto as of

. 1998, by and between AFFYMETRIX, [NC.. a Califorrua corporation
(the “Buver”) and BECKMAN COULTER. INC.. a Detaware corporatuon (the _Selier’™.
The Buyer and the Selier are referred to collectively herein as the ‘Parues.”

RECITALS

WHEREAS. Buver desires to purchase particular assets (and assume the liabilities
relating to such assets) of the Seller. as more fully described in this Agreement and Seller desires
to sell. transfer and convey such assets and related liabilities to Buyer. all subject’to the térms and

conditions of this Agreement.

NOW, THEREFORE, in consideration of the respective covenants and promises
contained herein and for other good and valuable consideration, the receipt and adequacy of
which is hereby acknowledged, the parties hereto agree as follows:

1. Defirutions

“Acguired Assets” means all of the right, title, and interest that the Seller
possesses and has the right to transfer in and to the BCI Technology, the Equipment and the
business associated therewith. Buyer shall not receive or acquire any assets of Seller other than

the Acquired Assets.

“Arrav Chips™ means a series of polynucleotides arranged in an array on a
subsirate to perform quantitative or qualitative analyses.

“Assumed Liabilities” means

(a) only those liabilities and obligations that arise out of or relate 1o the
ownership, use or operation of the BCI Technology accruing from and after the Closing:

(b) Buyer shall not assume any Liabilities, obligations or comumtments of
Seller other than the Assumed Liabilities:

“Assumption Agreement” shall mean the Assumption Agreement attached hereto

as Exhibit A.
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"BCI Technologyv” shail mean and is limited to the specific patents. copyrights.
software concepts and know-hosw set forth in Schedule | and relating to creating and anaivzing
polvnucleotide sequences in accordance with the methods claimed in U S. Patent Nos. 5,456,327
and $.700.637 and their U.S. and ltoreign counterparts and specificallv includes all of Seller’s
intellectual property rights acquired pursuant to the [sis Agreement.

“Buver” has the meaning set forth in rhe preface above.
“Closing™ has the meaning set forth in Section 2(d) below.
“Eguipment” shall mean tools and equipment related solely to the Acquired Assets.

“Exclusive License™ shall mean the License Agreement (o be entered into
berween Buver and the LLC, attached hereto as Exhibit B.

“Isis Agreement” means that certain Agreement between Beckman Instruments.
[nc. and Isis [nnovarion Limited. revised as of April 17. 1996 and attached hereto as Exhibic C. ~

“Knowledge™ means actual knowledge of an officer of the relevant Party, after

reascnable inquiry.

“Liabilitv” shall mean any liabilities or obligations of any nature. whether known
or unknown, accrued, absolute, contingent or otherwise.

“LLC" has the meaning set forth in Section 3(b) below.

“Non-Exclusive License” shall mean the license agreement to be entered into
between the Buver and the LLC, attached hereto as Exhibit D.

"Operating Agreement” means the Limited Liability Company Operating
Agreement of the LLC, attached hereto as Exhibit E.

“Partv” has the meaning set forth in the preface above.

~Person” means an individual. a partnership. a corporation, an association.
a joint stock company, a trust. a jeint venture, a limited liability company. an unincorporated
organization, or any simular entity duly formed under the laws of the State of its formation.

“Secuntv Interest” means any mortgage, pledge. lien. encumbrance. charge.
or other security interest. other than liens for taxes not vet due and pavable.

“Seller” has the meanung set forth in the preface above
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“Seller’s \Wire [nstructions” means the instructions to be supplied by Seiler to
Buver at the Closing.

“Taxes” shall mean all taxes. however denominated. including any interest or
penalties that may become pavable in respect thereof. imposed by any tederal. state. locai or
foreign goverrument or any agency or political subdivision of any such government. which taxes
shall include. without limiting the generality of the foregoing, all net income. alternative or add-on
minimum tax, gross income. gross receipts, sales. use. goods and services. ad valorem.
earnings. franchise. profits. license. withholding (including all obligations to withhold or collect
for Taxes imposed on others), payroll, employment, excise, severance, stamp. occupation,
premium. property. excess profit or windfall profit tax. custom duty. value added or ather tax.
governmental fee or other like assessment or charge of any kind whatscever. together with any
interest and any penalty. addition to tax or additional amount (whether payable directlyv.
by withholding or otherwise). '

2. Basic Transaction.

(a) Purchase and Sale of Assets. On the terms and subject w0 the
conditions of this Agreement, at the Closing Seller shall sell, transfer, convey, and deliver to
the Buver, and the Buyer shall purchase, acquire and accept from the Seller all of its nght, title
and interest in the Acquired Assets. Buyer shall not acquire any other assets from Seller.

{b) Assumption of Liabilities. On the terms and subject to the
conditions of this Agreement, the Buyer agrees to assume and become responsible for all of
the Assumed Liabilities at the Closing and the sales and use taxes involved in or levied on the
transaction. The Buyer will not assume or have any responsibility, however, with respect to any
other obligation or Liability of the Seller not included within the definition of Assumed Liabilities.

{c) Purchase Price. Concurrently herewith. the Buyer agrees 1o pay
to the Seller pavable in immediately

available funds in United States Dollars by wire transfer in accordance with Seller’s Wire
Instructions.

(d) The Closing. The ciosing of the transactions contemplated by this
Agreement (the “Closing™) shall take place at the offices of Seller, 4500 North Harbor Boulevard,
Fullerton, California, concurrently herewith. .

(e) Deliveries at the Closing. At the Closing, (i) the Seiler is executing,
and delivering to the Buver (A) an assignment attached hereto as Extubit F and (B) such other
instruments of sale, transfer, conveyance, and assignment as the Buver and its counsel reasonably
may request: (i) the Buver is executing and delivering to the Seller (A) the Assumpuon
Agreement. and (B) such other instruments of assumption as the Seller and its counsel reasonably
may request; and (iii) the Buyer is delivering to the Seller the consideration specified in
Section 2(c) above.
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(6) Allocation. The parties to this Agresment agree to determine

the amount of and allocate the total consideration transterred by Buver to the Seller. pursuant to
this Agreement (the "Consideration™) (n accordance with the fair market value of the assets and
liabilities transterred. The Seller shall promptly afier the Closing provide the Buver with one or
more schedules allocating the Consideration. [fthe Buver disagrees with any items reflected on
the schedules so provided, the Buyer shall have the right to notify the Seller of such disagreement
and its reasons {or so disagreeing, in which case the Seller and the Buyer shall attempt 1o resolve
the disagreement; provided that the Buyer agrees to accept and be bound by the determination of
the Seller, which agrees that such determination and allocation shall be reasonable. The Seller
and the Buyer agree to prepare and file an [RS Form 8394 in a timely fashion in accordance with
the rules under Section 1060 of the Code. The determination and allocation of the Consideration
derived pursuant to this subsection (f) shall be binding on Sellér and Buyver for all Tax reporting

purposes.

5. Conditions and Covenants. The Seller agrees to consummate the.
transactions 0 be performed by it pursuant to this Agreement only upon the condition and in
reliance on the Buyer making and hereby affirming the following covenants:

(a) The Buyer will in accordance with the agreement attached hereto
as Exhibit G pertorm in contract research and development
services for and under the direction of the Seller on Array Chip technology and products of
interest to the Seller.

(b) The Buyer and the Seller will, at the Closing, establish Joint
Venture, L.L.C.. a Delaware lirmuted liability company (the "LLC") pursuant to the terms of the
Operating Agreement. Buyer and its successors iri interest covenants and agrees that the LLC
will at all times be an “Affiliate” of the Buyer or its successors as that term is defined in the

[sis Agreement.

{c) The Buyver and the Seller will enter into the 10-vear (renewable
thereafter by mutual agreement) OEM Supply Agreement for Array Chips to be manufactured by
Buyer and sold by Seller in the diagnostic and btoresearch fields attached hereto as Exhibit H.

(d) If the Buyer hereafter desires to negotiate with Oxfcrd Cene
Technology (or any successor in interest) to obtain for the Buver a more favorable rovalty rate
or other terms more favorable than those contained in the [sis Agresment. the Buver will:
(A) inform Seller of such desire and. if Buyver engages in such negotiations. of the coatent,
substance and progress of such negotiations. and (B) will not enter into any agreement which
contains a more favorable royalty rate or other terms more favorable than those contained in the
{sis Agreement
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e) Subject to due diligence and contirmation of technical feasibility,
the Buyer will use reasonable commercial efforts. in light of commercial opportunity. to assure
that, within ninety (90) dayvs ot the Closing, it will compliete the moditication of the scanners and
other instruments and svstems it currently sells for use with Array Chips to efficiently interace
with the Seller’s
Buyer agrees and covenants that it will use commercially reasonable efforts in light of commercial
opportunity to assure that anv scanners and other instruments and systems it herearter sells or
promotes during the ten (10) vears following the Closing will, at the time of first commercial sale,
be configured and adapted to interact with Seller's then current laboratory information and
management systems. Seller covenants and agrees to keep the Buver informed cof its
developments in laboratory and management sysiems and of the modifications required in
Buver’s scanners. instruments and systems to facilitate use with Seller’s laboratory information

and management systems.

(0 The Buyer will. during the ten (10) vears following the Closing, use
commercially reasonable efforts to activelv promote the Seller with the Buyer's customers as the
preferred source for ’ ' systems and
products. Included within such promotion, by way of example only and not limitation. shall be
(A) the Buyer. at least once each calendar quarter. providing to the Seller a list of customers to
whom it has sold a Buyer scanner. instrument or system for Array Chips in the preceding three (3)
months, such list to include the name and address of the customer, the identity of a key contract
and the type of Buyer scanner. instrument or system sold (the foregoing information to be used by
Seller only to promote the sale of products and services), (B) semu-
annual meetings between Buver’'s marketing and sales staff in charge of its scanners, instruments
and systems products and Seller’s marketing and sales staff in charge of its
products and services and any rollow-on or similar products a2nd services to develop, execute and
admunister co-marketing and promotional plans and co-making of sales calls for such products and
services, and (C) each party (a "first party”’) permitting the other party (a “second party’) to use
the first party’s trademarks and depictions of its products in marketing and promotional literature
(such second party literature 10 be subject to the first party's review and approval. not to be
unreasonably withheld or delayed. prior to release by such second party).

(2) The Buyer will not knowingly, after exercising due cauticn,
care and diligence, and undertaking reasonable inquiry, sell anv of its Array Chips to an end user
who will use such Chips on an instrument, system or device manufactured or distributed by
the Seller. Simylarly, the Buver will proactively and regularly inform each of its dealers and
distnibutors that the Buyer's array chips should not be sold to end users who will use such
Array Chips on an instrument. system or device manufactured or distributed by the Seller. For the
avoidance of doubt, Seller’s instruments. svstems and devices. as those terms are used in thus .
Subparagraph (g) does not include products or services.
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+ Representations and Warranties ot the Seller. The Seller represents
and warrants to the Buver that the statements contained in this Section 4 are correct and complete
as ot the date of this Agreement. :

. (a) Organization of the Seiler. The Seller is 2 corparation duly
organized. validly existing, and in good standing under the laws ot the jurisdicuon of its

incorporation.

_ {b) Authonization of Transaction. The Seller has fuil power
and authonty (including full corporate power and authority) to execute and deliver this
Agreement and the Ancillary Agreements and to perform its obligations hereunder.
Without limiting the generality of the foregoing, the board of directors of the Seller have
duly authorized the execution. delivery. and performance of this Agreement by the Seller.
The execution and delivery of this Agreement and the Ancillary Agreements by the Seller and the
performance of each of this Agresment and the Ancillary Agreements by Seller of its respecuve
obligations hereunder and thereunder and the consummation of the transactions contemplated
herein and therein have been duly and validly authorized by all necessary corporate action on the
part of Seller. This Agreement constitutes the valid and legally binding obligation of the Seller.
enforceable in accordance with its terms and conditions, except as such enforceability may be
iimited by bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the rights

of creditors generally and by general principles of equiry.

(¢) Noncontravention. Neither the execution and the delivery of this
Agreement. nor the consummation of the transactions contemplated hereby (including the
assignments and assumptions referred to in Section 2 above), will (i) violate any constitution,
statute, regulation, rule. injunction, judgment, order, decree, ruling, charge, or other restriction
of any government, governmental agency, or court to which the Seller is subject or any provision
of its Certificate of [ncorporation or Bylaws of the Seller or (ii) to the Knowledge of the Seller
conflict with, result in a breach of. constitute a default under. result in the acceleration of.
create in any party the right 10 accelerate, terminate. modify, or cancel, or require any notice
under any agreement. contract, lease. license, instrument, or other arrangement to which the
Seller is a party or by which it is bound or to which any of the Acquired Assets is subject
(or result in the imposition of any Security Interest upon any of the Acquired Assets),
except where the violation. conflict, breach. default, acceleration, termunation. modification,
cancellarion, failure 1o give notice, or Security Interest would not have a material adverse effect
on the ability of the Parties to consummate the transactions contemplated by this Agreement.
To the Knowledge of the Seller, the Seller does not need to give any notice to. make any filing
with. or obtain any authorization, consent. or approval of any government or governmental
agency in order for the Parties to consurmmate the transactions contemplated by this Agreement
(including the assignments and assumptions referred to in Section 2 above), except where the
failure to give notice. to file. or to obtain any authorization. consent. or approval would not have
a material adverse effect on the ability of the Parties to consummate the transactions contemplated
by this Agreement.
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{d) Broker's Fees. The Seller has no liability or obligation to pav any
tzes or commussions to anv broker. tinder. or agent with respect to the transactions contemplated
ov this Agrezment tor which the Buver could become liable or obligated.

: (e) {ntellectual Progertv. Schedule 4 attached hereto idencfies each
patent which has been issued to the Seller with respect to its intellectual property associated with
the Acquired Assets. identities each pending patent application which the Seller has made with
respect to anv of its intetlectual property associated with the Acquired Assets, and identfies each
license. agrezment. or other permmussioa (if any) which the Seller has granted to any third party
with respect to any of its intellectual property associated with the Acquired Assets.

(6) Disclaimer of other Representations and Warranties. Except as
expresslv set forth in this Section 4 and except that Seller represents it has good and marketable
titie to the Acquired Assets. the Seller makes no representation or warranty. express or implied,
at law or in equity. in respect ot the Acquired Assets. Liabilities or operations. including,
without limitation, with respect to merchantability or fitness for any particular purpose.
and anv such other representations or warranties are hereby expressly disclaimed. Buver hereby
acknowledges and agrees that, except to the extent specifically set forth in thus Section 4.
the Buver is purchasing the Acquired Assets on an “as-is, where-is” basis free and clear of all
Securiry [nterests. Without limiting the generality of the foregoing, the Seller makes no

epresentation or warranty regarding any assets other than the Acquired Assets or any liabilities
other than the Assumed Liabiiities, and none shall be implied at law or in equity.

(2) No Third Partv Options. There are no existing agreements,
options. commitments or rights with, of or to any person to acquire any of Seller’s assets,
properties or rights included in the Acquired Assets.

{h) Legal Proceedings. There are no suits. actions, claims, proceedings
or investigations pending or to the Knowledge of the Seller threatened against. relating to or
invelving the Acquired Assets before any court. arbitration or administrative or government tody
which if finally determined adversely are reasonably likelv, individually or in the aggregate to have
a material adverse effect on the Acquired Assets or on the ability to consummate thus transaction.

(1) Seller, subject to the remainder of this Paragraph, represents that as
of the day prior to this Agresment to its Knowledge the [sis Agreement is in full force and effect
and that to its Knowledge the Acquired Assets include all of Seller's assets relating to the business
in products licensed under the Isis Agreement. For the avoidance of doubt. the parties agree that
LU'ruted States Patent No and its U.S. and foreign counterparts is not related to the
business in products licensed under the [sis Agreement and is not an Acquired Asset. [tis
expressly understood and agreed that if for any reason Buyer shall be deemed not to be the
assignee of the [sis Agresment under this Agreement that Buver shall have no right of action or
recourse against Seller for breach of contract or breach of warranty or tailure of consideration or
tort or under any other legal or equitable theory and no right to terminate or rescind or reform this
Agreement or any other agresment between the parties nor to direct. indirect. special or
consequential damages of anv kind or nature nor shall Buver be entitled to demand or receive
return of the consideration paid under this Agresment or any other agresment to Seller: provided
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that if the toregoing representations are knowingly false Buver mayv demand and receive return of
the monetary consideration paid under Paragraph 2(c). Buver recogruzes and accepts that it has
entered this Agreement and all other agreements between the parties entirely at its own rsk.

3. Representations and Warranties ot the Buver The Buver represents and
warrants to the Seller that the statements contained in this Section 3 are correct and complete as
of the date ot this Agreement. v

(a) Organization of the Buver. The Buver is a corporation duly
organized, validly existing, and in good standing under the laws of the jursdiction of its

incorporation.

(b) Authorization. The Buyver has all requisite corporate power and
authority, and has taken all corporate action necessary, (o execute and deliver this Agreement
and the Ancillary Agreements. to consummate the transactions contemplated hereby and thereby
and to perform 1ts obligations hereunder and thereunder. The execution and delivery of this
Agreement and the Ancillary Agreements by the Buyer and the consummation by the. Buyer of the
transactions contemplated hereby and therebv have been duly approved by the board of directors
of the Buyer. No other corporate proceedings on the part of the Buyer are necessary to authonze
this Agreement and the Ancillary Agreements and the transactions contemplated hereby and
thereby. This Agreement has been duly executed and delivered by Buyer and is, and upon
execution and delivery the Anciilary Agreements will be, legal, valid and binding obligations
of Buyer, enforceable against Buyer in accordance with their terms.

(c) Noncontravention. Neither the execution and the delivery
of this Agreement, nor the consummation of the transactions contemplated hereby
(including the assignments and assumptions referred to in Section 2 above), will (i) violate
any constitution, statute, regulation. rule, injunction, judgment, order, decree. ruling, charge.
or other restriction of any government, governmental agency, or court to which the Buyer is
subject or any provision of its Certificate of Incorporation or Bylaws or (ii) to the Knowledge
of the Buyer conflict with, result in a breach of, constitute a default under. result in the
acceleration of. create in any party the right to accelerate, terminate, modify, or cancel.
or require any notice under any agreement, contract, lease, license, instrument. or other
arrangement to which the Buyer is a party or by which it is bound or to which any of its assets
ts subject. The Buyer does not need to give any notice to, make any filing with, or obtain
any authonzation, consent, or approval of any government or governmental agency in order
for the Parties to consummate the transactions contemplated by this Agreement (including the
assignments and assumptions referred to in Section 2 above).

(d) Brokers' Fees. The Buver has no liability or obligation to pay any
fees or commussions to any broker, finder. or agent with respect to the transactions contemplated
by this Agreement for which the Seller could become liable or obligated.
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5. Covenants.

"(a) Indemnification. The Buver will defend. indemnifv and hold the
Seller harmless trom anv and all damages awarded to OGT or agresd to be paid to OGT by Buver
to effect a settlement. arising cut of. related to or connected with anv demands. claims, actions.
suits. procesdings, or litigation (“Claims™) brought by Isis [nnovation Limited. its successor in
interest. Oxtord Gene Technology. or any person or party claiming through them on account of
resulting from or arising out of the transfer of the [sis Agreement trom the Seller to the Buyer.
The foregoing indemnity obligations are subject to the following: (1) Seller shall promptly notify
Buver of the claim or suit for which indemnity is sought; (2) Seller shall provide Buyer with the
opportunity to defend and/or settle the claim or suit provided that such settlement does not alter
or compromise the status of LLC as an Affiliate of Buyer and the nghts of the LLC as an Affiliate
to full and unrestricted access to the licenses and rights to patents as provided for in the [sis
Agreement; and. (3) Seller shall cooperate fully with Buyer in the derense or settlement of the
claim or suit (subject to the provisos of subparagraph (2) hereof) at the expense of Buver.

(&) Maintenance and Continuation of the Isis .-\qreem'erit‘.fB:uyér—agrees
to and shall, at all times during the full term of the Isis Agreement (a) tully, completely and timely
comply with all of its duties and obligations under the Isis Agreement such that Affymetnix is not
at any time in breach of such Agreement. (b) not do any act which could, or with the passage of
time could, give rise to a right in the licensor of the [sis Agreement to terminate such Agreement,
(c) not fail to do any act which could. or with the passage of time could, give rise to a right in the
licensor of the Isis Agreement to terminate such Agreement,(d) not do any act or take any steps
which could. or with the passage of time could, cause the LLC not to be an Affiliate as that term
is defined in the Isis Agreement. Buyer specifically acknowledges that its duty to maintain the [sis
Agreement, in full force and effect and to maintain the status of the LLC as an Affiliate of Buyer
with full and unrestricted access to the licenses provided for under the [sis Agreement are
essential and material elements of this Agreement and 2 material part of the consideration to Seller
under this Agreement. Included. by way of example and not limitation, within the foregoing acts
which Buver shall not do are: (a) entering into a consortium with any third party which would
entitle such third party to a license under one or more of the patents which are the subject of the
Isis Agreement: or. {b) subject to the proviso hereafier, extending access to the [sis Agreement
and the patents which are the subject thereof to any Affiliate, other than LLC. which is not owned
one hundred percent (100%) by Buyer; provided that, if the law or regulations of any country
wherein such Affiliate is domiciled prohibit one hundred percent (100%) ownership of a domestic
Person by a foreign Person or tax incentives in the country of domicile require domestic
participation in the Person to receive the benefit of the tax incentive. then, in such case the
Affiliate may have access to the Isis Agreement and the patents which are the subject thereof so
fong as Buyer owns the maximum percentage allowed by such law or regulation or the maximum
percentage that sull enables Buyer to recetve the benefit of such tax incentive.
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(<) Further Assurances. U'pon the terms and subject to the conditions
contained herein. the parties agree. botn betore and arter the Closing. (i) to use all reasonable
efTorts to take. or cause to be taken. ail acuons and to do. or cause to be done. all things
necessary. proper or advisable to consummate and make erfective the transacuons contemplated
-b_v this Agreement. (ii) to execute any documents. instruments or convevances cf any kind which
may be reasonably necessary or advisable to carry out anv of the transactions contemplated
hereunder. and (ii1) to cooperate with cach other in connection with the toregoing.

7. Repurchase Ootion. Buyer hereby grants Seller and Seller accepts an

irrevocable option to acquire from Buver the Acquired Assets for
on the occurrence of either of the following events: (A) Buyver’s sales of
products which practice the methods covered by one or more of the claims of United States
Letters Patent Nos. are tess than
. or (B) Buver voluntanly files a proceeding seeking liquidation,

reorganization or other relief under any bankruptey. insolvency or other similar law now or
hereafter in effect or has a petition in bankruptcy filed against it which is not removed within
sixty (60) days, or Buver executes and delivers a general assignment for the benefit of its '
creditors or Buyer files an answer or other pleading admitting or failing to contest the material
allegations of a petition filed against it in any proceedings in the nature of the foregoing or Buver
seeks, consents to or acquiesces in the appointment of a trustee, receiver or liquidator for Buver
or for all or any substantial part of Buyer’s assets. Buyer agrees to provide prompt written notice
to Seller of the occurrence of either of the foregoing events which notice shall include an
irrevocable offer, open for not less than sixty (60) days, to sell Buyer the Acquired Assets

for

8. Miscellaneous.

‘ (a) Survival of Representations and Warranties. All of the
representations and warranties of the Parties contained in this Agreement shall terminate

on Closing.

(b) No Third-Partv Beneficiaries. This Agreement shail not confer any
rights or remedies upon any Person other than the Parties and their respective successors and
permitted assigns.

(c) Entire Agreement. Except zs to the side letter from Seller 1o Buyer
of even date herewith this Agreement (inciuding the documents reterred to herein) constitutes the
entire agreement between the Parties and supersedes any prior understandings. agresments. or
representations by or between the Parties. written or oral. to the extent thev related in any way
to the subject martter hereof.

{(d) Succession and Assignment. This Agreement shall be binding upon
and inure to the benefit of the Parties named herein and their respective successors and permitted
assigns. Except to a successor to substantially all of its assets or in connection with a merger
or regrgaruzation, no Party may assign either this Agreement or ariy of its nghts. interests.
or obligations hereunder without the prior written approval of the other Party.
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(e) Counterparts This Agreement mayv be executed in one or more
counterparts, each ot which shall be deemed an onginal but all of which together will constitute
one and the same instrument.

(0 Headings. The section headings contained in this Agreement are
inserted ror convenience only and shall not affect in anv way the meaning or interpretation of this
Agreement.

(2) Notices. All notices. requests, demands, claims. and other
commurucations hereunder will be in writing. Any notice. request, demand, claim. or other
communication hereunder shall be deemed duly given if (and then two business days after) it is
sent by registered or certified mail. return receipt requested. postage prepaid. and addressed to the
intended rzcipient as set torth below:

{f to the Seller: Beckman Coulter, [nc, .
4300 North Harbor Boulevard - ...
Fullerton, CA 92834-5100
Fax: (714) 773-7936
Attention: President

Copy to: Beckman Coulter, Inc.
4300 North Harbor Boulevard
Fullerton, CA 92834-3100
Fax: (714) 773-7936
Attention: General Counsel

[fto the Buyer: “Affymetrix, Inc.
3380 Central Expressway
Santa Clara, California 95051
“Attention: Steve Fodor

Copy to: Affymetnx, Inc.
3380 Central Expressway
Santa Clara. California 935051
Attention: Vern Norviel

Any Party may send any notice, request, demand. claim, or other communication hereunder to

the intended rectpient at the address set forth above using any other means (including personal
delivery. expedited courier. messenger service, telecopy, ordinary mail. or electronic mail),

but no such notice. request. demand. claim, or other communication shall be desmed to have been
duly given unless and uncil it actualiy is received by the intended recipient. Any Party may change
the address to which notices. requests. demands. claims. and other communications hereunder are
to be delivered by giving the other Party notice in the manner herein set forth,
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(h) Governine Law. This Agreement shall be governed by and
construed in accordance with the domesticiaws of the State of California without giving effect
- to any choice or contlict of law provision or rule that would cause the application of the laws
of any junsdiction other than the State of California.

(1) Amendments and Waivers. No amendment of any provision
of this Agreement shall be valid unless the same shall be in writing and signed by the Buver and
the Seller. No waiver by any Party of any default. misrepresentation. or breach of warranty
or covenant hereunder, whether intentional or not, shall be deemed to extend to any prior or
subsequent default. misrepresentation, or breach of warranty or covenant hereunder or affect
in any way any rights arising by virtue of any prior or subsequent such occurrence.

() Severabilitv. Any term or provision of this Agreement that is
invalid or unenforceable in any situation in any jurisdiction shall not affect the validity or
enforceability of the remaining terms and provisions hereof oc the validity or enforceability
ot the offending term or provision in any other situation or in any other jurisdiction.

(k) Expenses. The Buver and the Seller will each bear its own costs
and expenses (including legal fees and expenses) incurred in connection with this Agreement

and the transactions contemplated hereby.

) Construction. The Parties have participated jointly in the
negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or
interpretation arises. this Agreement shall be construed as if drafied jointly by the Parties and no
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the
authorship of any of the provisions of this Agreement. Any reference to any federal, state. local.
or foreign statute or law shall be deemed also to refer to all rules and regulations promulgated
thereunder, unless the context requires otherwise’ The word “including™ shall mean including

without limitation.

(m) Venue; Waivers. Each party hereto irrevocably agrees that any
legal action or proceeding with respect to this Agreement or for recognition and enforcement of
any judgment in respect hereof brought by any other party hereto or its successors or assigns may
be brought and determined in the proper state or federal court residing in the County of the party
to be charged as the defendant, State of California. and each party hereto hereby irrevocably
submits with regard to any such action or proceeding for itself and in respect io fus or its
property, generally and unconditionally, to the exclusive jurisdiction of the aforesaid courts. Each
party hereto hereby irrevocably waives, and agrees not to assert. by wav of motion. as a defense.
counterclaim or otherwise, in any action or proceeding with respect to thus Agreement, (a) anv
clam that it is not personally subject to the jurisdiction of the courts for any reason other than the
failure to serve process in accordance with this subsection (m). (b) that it. or its property, is
exempt or immune from the junisdiction of any such court or from any legal process commenced
in such courts (whether through service of notice, attachment prior to judgment, attachment in aid
of execution of judgment. execution of judgment or otherwise), and (c) to the fullest extent
permutted by applicable law, that (i) the suit. action or proceeding in any such court is brought in
an inconvenient forum. (ii) the venue of such suit. action or proceeding is improper and (iii) this
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Agreement. or rthe subject matter hereol. may not be enforced in or by such courts. Any and all
service and any other notice in any such action. suit or proceeding shall be etfective against anv
party if given petsonally or by registered or certified mail, return receipt requested. or by any
other means of mail that requires a signed receipt. postage prepaid. mailed to such party as herein
provided. Nothing herein contained shall be deemed to affect the right of anv party to serve
process in any manner permitted by law or to commence legal proceedings or otherwise procesd
against any other partv in anv other junisdiction.

{n) Incorporation of Exhibits and Schedules. The Exhibits and

Schedules identified in this Agreement are incorporated herein by reference and made a part
hereof.

N WITNESS WHEREOQF. the Parties hereto have executed this Agreement as of
the date first above written. -

BUYER

AFFYMETRIX, INC.

aC ahfowjﬂino n

Tltle. ! &%L’T /c_ S

SELLER

BECKNLAN COULTER [INC.

a Delaw ratl

Tltle ﬁ{s;g-e,q‘r 4 ((HIEF

OFERAT 1N,
CFriceER
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EXHIBIT F

FORM OF .—\SSI¢NMENT OF ASSETS

THIS ASSIGNMENT OF ASSETS (the “Assignment”) is made as of this
day of . 1998 between BECKMAN COULTER. [NC.. a Delaware corporation
(“Assignor™). and AFFYMETRIX. INC., a California corporation (“Assignee™).

WHEREAS, Assignor and Assignee are parties to that certain Asset Purchase
Agreement of even date herewith (the “Agreement”);

WHEREAS. Assignor is the owner of the Acquired Assets, as that term is defined
in the Agreement, which specifically includes the license contained in that certain agreement
between Assignor and [sis [nnovation Limited, revised as of April 17, 1996 (the “[sis

Agreement’);

NOW, THEREFORE, in consideration of the respective covenants and promises
contained herein and in the Agreement, and for other good and valuable consideration, the receipt
and adequacy of which is hereby acknowledged, the parties hereto agree as follows:

1. Assignor hereby assigns, grants, transfers, sells, sets over, conveys, and
delivers to Assignee and Assignee hereby accepts and assumes all of Assignor's right, title and
interest in and to all of the Acquired Assets, including without limitation. the Isis Agreement.

2. Assignee hereby acknowledges that Assignor is making no representation

or warranty with respect to the Acquired Assets being conveyed hereby except as specifically set
forth in the Agreement. :

3. Assignee does hereby assume and agree to perform, all of Assignor's
obligations under or with respect to the Isis Agreement, and any other agreements included within
the Acquired Assets, accruing from and after the date hereof. Assignor shall remain liable for all
of Assignor’s obligations under or with respect to the Acquired Assets accruing prior to the date

hereof.

4. This Assignment shall be binding upon and inure to the benefit of Assignor
and Assignee and their respective heirs, executors, administrators, successors and assigns.
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5 This Assignment mayv be executed in two or more counterparts, each of
which shall be deemed an oniginal. but all of which together shall constitute one and the same

instrument,

N WITNESS WHEREOQF, Assignor and Assignee have each exscuted this
Assignment as of the date first written above.

ASSIGNOR:
BECKMAN COULTER. INC., a Delaware

corporation MJ\
By: (]/L/

Name: —JORN P. WAZEHAM

Title: PLESIDENT AND O HIEF
CFERATING OFFIeEE

ASSIGNEE:

AFFYME C., a California corporation
By: | 1A '
Name: P, [ Sty G
Title: _fuorn St fLsO
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= 65/54—

August 28, 1998

Mr. Steve Fodor, President : Via Federal Express
Affymetrix, Inc. .

3380 Central Expressway

Santa Clara, Califomia 95051

Dear Mr. Fodor,

This letter, with your signature below, will constitute an Agreement between Beékman CouRter,
inc. ("BCI"}) and Affymetrix, Inc. ("Affymetrix’) to (i) amend certain provisions of the agreements
signed by the parties on July 31, 1998 as weil as attach certain schedules and exhibits to those
agreements that were not fully completed or not available at the time of such signing; and,

(i) conclude negotiations with respect to the Limited Liability Company Operating Agreement
("Operating Agreement”) which is Exhibit E to the Asset Purchase Agreement and the
Management Agreement referred to in the Operating Agreement. Upon full execution

and delivery of this letter, the amendments, schedules, exhibits and the Operating Agreement
and Management Agreement, as modified by this letter, shall each become effective. We have

agreed as follows:

1. Asset Purchase Agreament

a. Definitions: "BCl Technology”. The parties confim that Schedule 1, attached to
this Letter Agreement, shall constitute “Schedute 1" referred to in the definition of
"BCI Technology”. BCl hereby confirms that Schedule 1 contains all of the
information necessary to complete Schedule 4 of the Asset Purchase Agreement
(which Schedule is referred to in Section 4(e) of the Asset Purchase Agreement),
and the parties hereby agree that Schedule 1 shail also constitute “Schedule 4"
for the purposes of such agreement.

b. Definitions: "Exclusive License”. The parties confirm that Exhibit B, attached to
this Letter Agreement, shall constitute "Exhibit B” referred to in the definition of
“Exclusive License”,

C. Paragraph 3(a), fine 2 - after "Exhibit G" insan “without charge or cost to Seller,”.
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d. Paragraph 3(f), line 2 - after "efforts” insert “in light of commercial opportunity”.

e. Paragraph 4(i), line 15 - after “Paragraph 2(c)” insert “and all agreements relating
to the transaction contemplated in this Agreement shall be rescinded and of no
force or effect.” }

2. License Agreement, Exhibit D to the Asset Purchase Aqreement

a. Heading, line 2 - insert (in the blank space) "Califomia”.

D. Heading, line & - change “Newco" to "LLC".

o Paragraph 1.1, lines 12 and 15 - after "Exhibit A" insert “(and their successors.. -
and affiliates)”. e

d. Paragraph 1.4 - delete in its entirety.

e, Paragraph 1.13 - rewrite the first two (2) lines as follows: “Patent Rights”
shall mean ali applications for patent (and any divisional, continuation,
continuation-in-part or substitute of such applications) and patents
(and reissues and reexaminations of such patents).”

f. Paragraph 3.1, line 8 - change “LLC" (both occurrences) to “BCI".

a. Section 3.1.1 - replace the third sentence with the following:
“If Affymetrix notifies 8Cl that such third party is an infringer of the Patent Rights
and (i) Affymetrix fails to grant a license within of such notice
or (k) fails to bring litigation to halt such infringement either within the

-or within of the conclusion of any pending litigation against

another party involving the Patent Rights, unless the third party intended supplier
ceases its infingement or takes a license from Affymetrix, then BCl may use such
third party as a supplier of BC! Array Chips under the license of Paragraph 3.1."

h. Section 4.4.1 - delete the second sentence and replace it with the following:
“BCI shall also pay interest on the amount that is withheld and finally paid to
Affymetrix at the rate of per month from the date that such
amount is due under the Agreement."
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i Article 6.0, line 9 - after "patent’ insert “within the or within
of the conclusion of any pending litigation against another party
invelving the Patent Rights.”

I3 Article 10.0, line 4 - after "notify BCI” insert "an independent accountng fimm
selected by BCl (the “"Auditor)”

After line 13 - insert;

“The Auditor shall use such information only for the purposes of determining
whether Affymetrix is in compliance with its obligations under this Articie 10.0.
The Auditor shall nct be permitted to disclose any information provided hereunder
to BCl except with respect to a license reported hereunder with which the Auditor
disagrees with an Affymetrix determination (as described in the foliowing

sentence).”
K. Article 11, line 7 - change "BCI" to "LLC" -
line 14 - change "President” to “General Manager”.
3. Limited Liability Company Operating Agreement. Exhibit E to the Asset Purchase
Agreement
a, Heading, line 3 - insert (in the blank space) “Califomia”.
b. Definition of “Affymetrix" insert (in the blank space) “Califormia®.
C. Definition of “Unit” - delete the first line and substitute in its place “the shares

of the Company”.
d. Section 6.4 - add the following as clause (f):

“(f) enter, propose to enter or commit the Company to enter into any
Teminating Capital Transactions.”

e. Section 6.8 - delete lines 5-9 and substitute in it place the following:

"Affymetrix shall not

provided, that

K:\bjg\docs-212788-2 <3

| PATENT
! REEL: 010639 FRAME: 0771



if the law or reguiations of any country where such Affiliate is domiciled prohibit
cne hundred percent {(100%) ownership of a domestic Person by a foreign
Person or tax incentives in the country of domicile require domestic participation
in the Person to receive the benefit of the tax incentive, then, in such case the
Affiliate may have access to the Isis Agreement and the patents which are the
subject thereof so long as Affymetrix owns the maximum percentage aliowed by
such law or regulation or the maximum percentage that still enables Affymetrix
to receive the benefit of such tax incentive.”

f. Section 8.2 - delete lines 1-5; replace it with the following:

“Affymetrix specifically acknowledges that its duty to maintain the Isis Agreement
in full force and effect and to maintain the status of Company as an Affiliate of -
Affymetrix with full and unrestricted access to the licenses provided-ferunder the
Isis Agreement are essentiai and material elements of this Agreement and a
material part of the consideration to BCIl. Accordingly, Affymetrix agrees to and
shall, at all imes during the full term of the Isis Agreement (a) fully, completely
and”.

g. Add the following as Section 10.5:

"Section 10.5. Approval for Member Admissions, Assignments, Transfers and
Substitutions. Notwithstanding anything else in Articles 6, 8 or 10 to the contrary,
except as provided in this Section 10.5, the admission of any new Members to the
Company, whether as an Assignee, Additional Person or Substituted Member or
otherwise, shall be subject to the prior written approval of Affymetrix, provided that
Affymetrix will not withhaold its approval, except as to third parties who are in
litigation with Affymetrix or are infringing its intellectual property rights, provided
that legal action is taken by Affymetrix against such infringers within 6 months

of notice to Affymetrix by BC! that BCl wants them to beceme a Member.

if Affymetrix does not take legal action against such third party within such

& months, then Affymetrix shall consent to their becoming a new Member to the
Company. For the avoidance of doubt, however, each of BCl and Affymetnix may
transfer all of its rights and obligations under this Agreement and in the Company
without the consent of the other (or any other Member), but cnly if such transfer is
to a third party acquinng zll or substantially all of the assets of BCl or Affymetrix,
as the case may be.”
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h. Exhibit A

(i) Under*Name and Address”, the description currently set farth opposite
"Affymetrix” is hereby deleted and replaced with the following "Affymetrix, Inc.
3380 Central Expressway, Santa Clara, Califomia 95051".

(i) Under “Contribution” the following shail be inserted: (a) for Affymetrix,

) . provided
that, LLC complies with Paragraph 5.3 of the Isis Agreement”. and (b) for BCI,

. — - =
-« .-

(i) Under “Percentage Interest’ the following shall be inserted (a) for Affymetrix,
" *. and (b) for BCi, " "

(iv) Under "Number of Units’ the following shall be inserted {a) for Affymetrix,
"-and (b) for BCl,* ",

4, Management Agreement between LLC and Beckman Coulter

a. . Delete Section 8(d) and replace it with the following:

"Neither party to this Agreement may transfer or assign this Agreement, in whole
or in part, without the prior written consent of the other party, provided, that either
party may transfer and assign this Agreement without the consent of the other
party to a third party acquiring all or substantially all of its assets”.

5. Exhibit G to the Asset Purchase Agreement
a. Add the foilowing as new Paragraph 7:
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5. CeEM Supoly Agreement, Exhibit H to the Asset Purchase Agreement

a. Paragraph 1.1, lines 12 and 14, after "Exhibit A”) insert "(and their successors
and assigns)”.

b. Paragraph 2.2.3, line 2 - after “perform” insert

c. Paragraph 3.3, line 1 - after "shaH insert “for each Product sold by 8CI for clinical

in vitro diagnostics”.

d. Paragraph 5.1.1, line 10 - after “infringes” insert *, or (d) the use of a Product
pursuant to BC! instructions, associated products, software or reagents so long as
the Product, in and of itself, does not directly infringe, and it is anly:in combination
with such instructions, associated products, software or reagents thatsuch
Product does directly infringe.”

7. Consortium Agreement
a. Heading, line 4 - insert (in the blank space) “Califomia”.
b. Article 2 line 1 - after “shail” insert *, without charge or cost to BCI,".
¢ | Paragraph 3.1, line 1 - insert (in the blank space) “ninety (2Q)".
d. Paragraph 3.3, line 3 - after “efforts” msert “consistent with commercial
opportunity”,
8. OEM Supoly Aareement, Exhibit B to the Consortium Aareement
a. Paragraph 1.1, lines 12 and 14 - after “Exhibit A" insert “(and their successors and
affiliates)”.
b. Paragraph 2.2.3, fine 2 - after “perform” insert
S. License Agreement. Exhibit C to the Consortium Agreement
a. Heading, line 2 - insert (in the blank space) "California”.
. Paragraph 1.10, line 3 - change "twenty (20) years” to
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C. Paragraph 3.3 - delete lines 1-10 and substitute in their place:
“Notification of New Patent Rights. 8CI shall, on or about each anniversary of this
Agreement inform Affymetrix of any U.S. patents which have issued in the
preceding twelve {(12) months which fzall within the definition of Patent Rights and
each patent which is controlled by BCI wherein the agreement granting such
control was signed in the preceding twelve (12) menths.

10. License Agreement, Exhibit D to the Consorium Agreement

a, Paragraph 1.1, lines 12 and 15 - after "Exhibit A” insert “(and their successors
and affiliates)”.

b. Paragraph 1.13 - rewnrite the first two (2) lines as follows: B
. “Patent Rights" shall mean all appiicaticns for patent (and any divisional,
continuation, continuatior-in-part or substitute of such applications) and patents
(and reissues and reexaminations of such patents),”. '

c. Section 3.1.1 - replace the third sentence with the following;

“If Affymetrix notifies BCI that such third party is an infringer of the Patent Rights
and (i) Affymetrix fails to grant a license within of such notice
or (i) fails to bring liigation to halt such infringement erther within the

or within cf the condlusion of any pending litigation against
another party involving the Patent Rights, uniess the third party intended supplier
ceases its infingement or takes a license from Affymetrix, then BCl may use such
third party as a supplier of BCi Amay Chips under the license of Paragraph 3.1."

d. Section 4.4.1 - delete the second sentence and replace it with the following:
“BCl shall alse pay interest on the amount that is withheld and finally paid to
Affymetrix at the rate of - - per month from the date that such
amount is due under the Agreement.”

e. Article 8.0, line 9 - after “patent” insert “within the or within

of the condusion of any pending litigation against ancther party
involving the Patent Rights.”
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f, Article 10.0, fine 4 - after “notify” delete "BCI" and insert "an independent
accounting firm selected by BCI (the "Auditor)” -

After line 13 - insert:

"The Auditor shall use such information only for the purposes of determining
whether Affymetrix is in compliance with its obiigations under this Article 10.0.
The Auditer shall not be permitted to disclose any information provided hereunder
to BCI except with respect to a license reported hereunder with which the Auditor
disagrees with an Affymetrix determination (as described in the fallowing

sentence).”
11. License Agreement (Stand Alone) e o
a. Paragraph 1.1, lines 12 and 15 - after “Exhibit A" insert “(and their successors

and affiliates)".
b. Paragraph 1.13 - rewnte the first two (2) lines as follows:

“Patent Rights” shall mean all applications for patent (and any divisional,
continuation, continuation-in-part, or substitute of such applications) and patents
(and reissues and reexaminations of such patents),”

C. Section 3.1.1 - replace the third sentence with the following;

“If Affymetrix notifies BCI that such third party is an infringer of the Patent Rights
and (i) Affymetrix fails to grant a license within of such notice
or (ii) fails to bring litigation to halt such infringement either within the

or within . of the conclusion of any pending liigation against
another party involving the Patent Rights, uniess the third party intended supplier
ceases its infingement or takes a license from Affymetrix, then BCl may use such
third party as a supplier of BC| Ammay Chips under the license of Paragraph 3.1."

d. Section 4.4.1 - delete the second sentence and replace it with the following:
“BCI shall alsc pay interest on the amount that is withheld and finally paid to

Affymetrix at the rate of per month from the date that such
amount is due under the Agreement.”
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2. Article 6.0, line @ - after "patent” insert “within the or within
of the conclusion of any pending litigation against another party
involving the Patent Rights.”

f. Article 10.0, line 4 - after "notify BCI” insert “an independent accounting firm
selected by. 8CI (the "Auditor)”

After line 13 - insert:

“The Auditor shall use such information only for the purposes of determining
whether Affymetrix is in compliance with its obligations under this Article 10.0.
The Auditor shall not be permitted to disclose any information provided hereunder
to BCl except with respect to a license reported hereunder with which the.Auditor
disagrees with an Affymetrix determination (as described in the following
sentence).”

12. BCl Actions With Respect to Isis Agreement. Notwithstanding anything to the centrary
in the Operating Agreement or Management Agreement, BCI shall not take or fail to take
any action that causes the LLC to lose its status as an Affiliate of Affymetrix dunng the
term of the Isis Agreement.

13. No Losses to Affymetrix from LLC. Notwithstanding anything to the contrary in the
Operating Agreement or Management Agreement, the LLC shall be managed by BCI
so that required to be reflected

in Affymetrix financial statements.

-~

14. BC! Indemnity. Except as to actions taken, approved, consented to or ratified by the
Board of Directors of the Limited Liability Operating Company, at a meeting at which
Affymetnix participated and expressly agreed, BCl shall indemnify Affymetrix for any
liability or damages arising from the activities of the LLC.

15. Affymetrix Contribution to LLC. The initial contribution to the LLC by Affymetrix is set forth
in Exhibit A to the Operating Agreement. Notwithstanding anything to the contrary in the
Operating Agreement or the Management Agreement, Affymetrix shall not be required to
contribute additional cash or other property to the LLC at any time without its consent
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16. Temmination of Affvmetrix letter of July 31, 1998 (Nussbacker to Wareham). The letter of
July 31, 1998 from Ken Nussbacker to John Wareham is terminated and superceded by

this letter.

If the foregoing property sets forth our understanding, please sign both copies in the space
indicated and retumn one copy to me; the second copy is for your files.

Very truly yours,

Beckman Coul

by:

RN
title: Y N

Understood and Accepted:

Affymetrix,

by: N
7 Doresident d A
, esiden
Gte: and CEQ \
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Schedule 1

5,429,807 Method and Apparatus for Creating Biopolymer Arrays on a Sohd Support
Surface. R. S. Matson, P. J. Coassin, J. B. Rampal, E. M. Southem.
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