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STATE OF DELANARE
SECRETARY OF. 8!"1!
DIVISION OF CORPORATI
PILED 09:00 AN’ 02,/27/2000.
001043483 - 2220021

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF .
SINSTANT VIDEO TECHNOLOGIES, INC.

mnmvmmrmowm INC.,a w:poudmmudndukdn.mduh
General Corporation Law of the Stats of Delaware (the "Corparation®), does heveby. certify: ‘

FIRST: 'nwumeoftlwcwouﬂanhhmtVida'tacMhdu.hn. ;ndlluorldnll
m&mﬁMWmﬂHMthMdhmd
Deh_wmom\wz‘l 1mmmcommmuxmmetcmmcmcm .

SECOND: Pupsuant to Section 245 of the Genesal Corporstion Law of the State of
Delaware, this Amecnded and Restated Certificats of lacorporation amends and restates the
mﬂdmofﬁsﬁuﬁﬁaudhwponﬂm of the Corporation. This Amendsd and Reststed :

Certifieste of Incorporation was duly spproved by the Corpomation’s Board of Directocs, and was duly -
mwmwwmumdmmmwmmwm
sccordance with Scotions 228, mndwuthmMWonUw

- THIRD: mwcofuucmofmmmimfaawmumwm' '
andmdtouudmlccuﬁwafonm h

" The name of this Corporation is BURST.COM, INC. -

mmamw«mmummmm ﬂl!lcupuulouub_
mhmhﬁﬁwaﬁﬁwwmw“ aunludmh the Gensral

C: \TDP\NRCERTINC (REF2) ,POC
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) Corporstion Law of the State of Delawase.

v

mwuw»mwmum-.u "
bedadpmdcomonm Prefoered Stock, respectively. This Corporation is authétized to .o
- issue 100,000,000 shares of Comamon Stock with s par value of $0.00001 pér share (the “Conimon
Stock”) and 20,000,000 shares of Preferred Stock with a par valué d!&%lpusbm(h_
"Preferred Stock™). mwmmummam
muedﬁwnﬂmwmhmumm

Upon the filing of this Amended and Restatod Certificate of Incorporation, each
share of Scries A Convestible Preferred Stock and Seriea B Convertible Prefeered Stogk
mumwmm««wypuummuudmmm
which shares of Serles A Convertible Preferred Stock and Serles B Conyertible Prefarréd Stock are
convertiblo s sst forth 1 the Certificats of Tncorporation fn effect immédistcly prior to the Siling of -
- this Amended and Restated Certificate of Incorporation.

| W‘dahﬁelﬁniundunhﬁoumadih .
mmummormmanmdmmmmdm .
wnﬁmﬁnsmmofwm&wofmruwumhmadmm -
neither above the total number of authorized sharcs of the class, noe below the uumber of shares of
mmmeuom&:g)hmbnofmammmnmwhhuaof'
shares of that series. In addition, the Board of Directors is authorized, subjoct to limitations
mmwlmmmmmofumhw.mmﬁhmmnm«
Prefested Stock in serles, and by filing s certificate prrsusnt to the applicsble law of the State of
Dohm,mmﬂuhﬁmmwummbmbuoﬁbuubhhﬂddhunhmmd

maxmmmmmmumamanndmmmmu
© qualifications, liminations.or restrictions thereof. :
mmammﬂmwummmmudnmmuumm
detecmination ¢f the following: :
. D mmuormmmumummm»
" designation of that serics; T
2 maﬁdnammumammmmm

W
ummmw.md.wnmmm«mummmdm if any, of
mam“muumm

Whether that series shall have vating sights, in addition to the voting
ﬂﬁmwuvldedby law, md.ﬁn.!hemofm votihg rights;

iv) Whether that setics shall have couvarsion privilsges, and, if so, the

SA\TEMF\ABCERTING (REV3) .DOC

-2- a PATENT
" REEL: 010731 FRAME: 0642 '
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mmdeondimdsmhmmm. mmwmvwmﬁvwmmdﬂnmmmmh. .'
such events as the Board of Directors shall determine;

v) Whether or ot sheses of that serlos shall be redeeniable, and, ifso, the -
torms and conditions of such redemption, including the date or date upon or afterwhich they shall be .
‘redeemable, thw@m&hhmdmw&mwmm
different conditions and at diffevent redemption dates;

w ¢ wwmmummmmmummma '
pucbauofdmddmeﬁu,md.ﬂmmmmﬂmotmmm

mmu«umaumhmmnvomm
involustary mmmmtm«wmwormwmmmwn
priotity, if any, of payment of shares of that series; and .

vill) Any other relative tights, mmmofmm '

C.  Replacement of Cartificaies. mmamm&m» '
this Corporation of the loss, theft, dastruerion, or mutilstion of s certificate representing any of the
shares of Common Stock or Preferred Stock, and, in the cass of loss, thoft, or
mmumauwmmmotwuuam«nmm
this Cotporation to indemyiify this Corparation from any loss inourred by it in connsction therewith, -
this Carporation will issue & naw cestificats repressating such shares of Comyaon Stock orPrefisred .
Stock in liou of such lost, stolen, destrayed or mutilated ocrtificate.

v

A ‘The election of the Directors &ﬁlwwmh
by written batlot, uniess the of this Corporation ahall 0. provide. .

B. WM-mmummum
mmummmmuwmmwummmm
hmﬂa@naw“d@wmnﬁm&b&hﬂd&%ﬂlﬂ:m

T may, on application in & summary way of this Corporation or of any creditor or atockholder .
: Wunhqpﬂaﬂnd gecclver or receivers appointed for this Corporstion under the'
ormulam:«ummm«mhmmamm
mmaqmumwmwmmmmd
mzw«msammmm.mdumumum
Mﬂﬁﬂwmadﬂﬁmdﬁlmnhm'wbﬂhh‘ .
summoned in such mummer as the seid court dicects, If 2 majority in number sepresenting three-
fourths in value. of the creditors or class of creditors, and/or and/or of the stockholders ov class of’
mamwuhmmhmeWmmﬂb
demaam w«mdﬂ
mdwammummm,umwumw

CI\TEMPAAMRECERTING (85V3) .10C
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, ) : ' .
which the said spplication has been made, bo binding on all the creditars or class of creditors, and/or *
maﬂ the stockholders or class of stockholders, of this Corporation, as (ha casc may be, and also on
SCNMQN- . .

C. FKiduglary Duty. A directorof this Corporstion shall not be personally lisble to this .
Corporation or its stockholders for monetary damagos for breach of fidusiary duty as a director, .
except for Hability () for any bresch of the director's duty of loyalty to this Corporation oz its’
stockholdses; (i) for acts or amissions not in good faith or which involve Intentional misconduct ora - . -
knowing violation of the law; (i1i) under Section 174 of the Delaware Genceal Coeporation Law; or
(iv) for sny trsnsaction from which the divector derived an improper personal benefit. If the
Delawars Genesal Corporation Law is amended after the filing of the Certifioate of Incorporation of
which this Article V i 2 part to suthorizs corporate astion further eliminsting or limiting the
personal ilability of directors, then the liability of a direstor of'this Corparstion shall beeliminsted or
limited to the fullest extent permitted by the Delaware General Camporation Law, as so emended,
Awupodormdﬁcaﬂonofﬂummwdnwauom\kwmﬂ
not adversely affect any right or protection of s director 6f this Carporation existing at the time of
such repeal or modification. ' _

i

' R { jop. Each person who was or is made a patty, orjs .
threatened to be made a pasty to, or is in In, any action, suit or proceeding, whethar aivil, .
¢riminal, administrative or invEstigative ("Proceeding™, including, .
by or In the right of this Corporation to procure  judgment in its favor, by reason of the fact that he

* or she, or a person for whom he or she Is the legal reprosentstive, is ar wias e disector or officer,
employoe oc agent of this Corporation, or is oc was serving at the request of this Corporation as a
director or officer, emplayea or agent of another cosporation, or of s pastnesship, Joint venturs, trust
or other enterprise, including servics with sespect to employse benefit plans, whether the basis of
such Proceeding is alloged action In an official capacity ss & dixector, officee, smployes or sgent, or
inany other capacity while serving as & divector, officer, employes or agent, shall be indemnified and

officerof this Carporation & »Mtwhueap‘clqucﬂm«oﬁeu(udiuhmmm .
hvﬁahmkomwh?mdm‘bylwhpmwﬁhnwdoﬂw.hdﬂn&ﬁm
mmummmmmmmdmmwmamb
MMIMWMmeimw&hCmaﬁmofmmdmw“ﬂzw

CI\THRMP\NRCARDING (REVZ) .00C ,
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" of such direotor or officar, to repay all amounts o advarioed i£ it should be determined ultimasely
-that sach director or officer is not entitled 10 be Indemnifled under this section, or otherwise. .

C % mmmmm%mwnmmitmww'
paid in full by this Corporation within nincty (90) days aftera written claim has boen received by this

the clalmant may at any time thereafier being suit againse this Corporation to recoves,
the onpaid amount of the clsim, and, if sucoessftil In whola or in past, the claimant shall be entitled to
bo paid also the cxpenss of prosscuting such claim. It shall be a definse to any such action (othes
than an action brought to0 axforce a claim for éxpenses incutred in defending any Prooceding in
advance of itz final disposition whees ‘the required undartaking has been tendored to this
thet the claimant has not met the standardg af conduct which maks it permissible vader

the General Corporation Law of the State of Delaware for this Corperstion to indernnify the claimsnt .
for the amount claimed, but the burden of proving such defoase shall be on this Cosparation, Neither .

the failure of this Corporation (including its Board of Directors, indopandent logal counscl,or its
stockhalders) to have made a determination prior 0 the commencemant of such action that
indemnification of the claiment is proper in the circumstances becauss hs or sho has met ths
applicablo standard of canduct set forth in the Gencral Corporation Law of the State of Delaware, not
e actual determination by this Corporation (including its Board of Directors, independent legal
counsel, or its stockhoiders) this the clalment has not met such applicable standard of conduct, shall
xlmmﬁuaﬁmw.m a presumption that claimant had not met the spplicable standacd

B.  Non-Exgluivity of Righty. The rights conferred by Section A.1 and A2 (sbove)
mwummﬁwmmwummmmmmmmmw .

statine, provision of the Cestificate of Incorporation, Bylaws, agreement, vots of stockholdass or

. C. Ammdmnentor Repesl.
the adoption of any provision of this Cotporation's Certificats of Incorporation inconsistent with this

maewmmmmmmdwmw,hu@uwmwm .
wwmummummmmmmmmeum, .

prior to such amendmgnt, repeal or adoption of an inconsistont provisien.
v
A w mw;mmpwm-
‘ v

A . TheDirectors ufth!lc«panﬁou-hllhmhmwm

Dirsstors' Potysss ; .
repeal ¢he Byliws of this Corporaticn . Tho management of the business and the condust of
B o e C e 1ts Board of Diroolors. The muskibes of directors

the affaive of this Corpasation shall be vested in _ B
m;uxmummamm&mmmupuw

CH\TER\NFECTRTIHC (REVZI .DOC :
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provided in, the Bylaws of this Cotporation. o

B. Clanificd Beard, For the management of the businass, and for the conduct of the
affairs of this Corporation, and in further dafinidon, limitation and regulstion of the powess of this
Cosparation, of its directors and of its stockholders or any olass thereof, as the case may be, it is
fucther provided fhat, at such time that this Corporation is designated as qualifiad for trading as-a
national market system security on the Natlanal Association Quotation System (or any successor
national market system) (the "Effective Time*): v . .

1. Beiard Classes and Terpas The Board of Directors shall be divided into
thres classes, designated as Class 1, Class I, and Class T, respectively, The Board of Dirsctors -
shall, by ons or more rasclutions, assign the Disectors in office at the Bffsctive Time 1o ons ormiore
Classes, and in such equal or vnequal number, as shafl be set forth in such sesolution or resclutions.
Following such sssignment, in the event any Class shall have & munber of assignad Divectots smaller
than that of any othcr Class or Classes, such deficiensy shall be deemed nowly created
and shall be filled exciusively by the Board of Directors in acenrdancé with Section B.2. hereaf, At '
{he first anntial meeting of stoskholders Sullowing the date of the Effcstive Time, the term of office
‘of the Class I directors shall expire, and Class I directors shall be elecied for e full term of twee (3) .
years. At the second annual meeting of stockholders following the date of the Effective Time, the
term of offics of the Class 1t directors shall expire, and Class II directors shall be electad fora full
‘tesm of throe (3) years). At the thind annual mesting of swockholders following the date of the .
Effective Time, the teem of office of the Class T directers shall expivd, and Class Tl dirsctors shall .
be electod for a full teniz of thyee (3) years). At each succeeding annual meeting of stockholders,
divectosa shall be electéd far » full term of threo (3) years to suceeced the directors of the class whose'

* terms expiro af such amemal meeting. .

© Notwithstanding the foregaing provisions of this Asticle, each dirsctor yhail serve
until his or her succeasor is duly clocted snd qualified, or until his or hes doath, resignation ¢
removal. No decrease in the sumber of directors constituting the Board of Directors shall shorten the |,
term of any incumbent director. ' .

' . i A i m“mﬁdsu.uy u(':::
death, resignation, disqualification, camoval, or other causes be ¢ A
affirmative vote of the holders of & majority of the voting power of the then-outstanding shares of -

. mm«mmmum,muyummofmmwm
" Stock™), voting togather'as a single class; or (i) by the affizmative vots of a majority of the
" remaining directoss then in office, sven though less than a quorum of the Board of Directars. Newly
created divectorships resulting from any incraase in the pimber of dixectors shall, unless the Bosrd of -
Direorors determines by resolution that any such newly-crested dirsctorship shall be filled by
stockhalders, be filled only by the affimative vote of the directors then in office, sven though lets
than s quorum of the Bosrd of Diroctocs: Any divector elected in accordance with the preceding
sentence shail hold offics for the romainder of the fiull taxm of the class of directors in which thenew

.e!emdwlqm!lﬂei;

SINTIHPWRECEATING  (REV2) - ROC
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C. Yoty

1. mMnmofhhddstofnhnmdxnd Whndlpm,

(mu)ammwdmdmmmﬁmo:m Vohuﬂmk.wm
together as & singla clsss, shall uwnmmmﬂmamz
(AMMMJ(MMMGI&WQMM

© 2, sty dirocior, o the entire Boasd of Dissctors, may batemaved from offico st
any time (i) with canss by the sffirmaive vote of the hokiers of at least a majority of the voting

mﬁdﬂdhﬁmﬂﬂﬂmﬁﬂo{mmm*w&uwnﬂuu clasas; or

(i) without cauge by the sffirmmive vote of the holders of at Jeast shaty-six and porcent

(66-2/3%) of the vating power of all of the then-oulstanding sharcs of the Veting Swock.

Effotive upon the Corporstion becoming subject to the reporting .

No Action.
Wﬁh%%m»ﬂﬁﬁm%ﬂh%hhwﬂnﬂmd
except at an ammual or special meeting of the stockholders called in ascordance

this Corporation,
with the Bylaws, Effectiveupon the Carporatioa becoming sulject to the reparting requiremerits of

’ ﬂwSecmiﬂconchngeAetoﬂm the Stockholders shall not take any action by written consent.

F.  Stockholdor Nomination. Advance notice of stockholder nomination for the

Roos

election of directors and of business to be brought by stockholders befors sny meeting of the . . .

mdd:oﬂ«safﬂﬂs%ouﬂmdﬂlhmhﬁtmmmiﬂ&ﬁﬂthdw

Cogparation.
G- Amendment. Notwithstanding any mvimmofthhﬁadwof

mmmmmm&uwwﬁwmm a lesser'vote or no vote, butin’

Mﬂmhwdﬁn&wmﬁﬂww@wwmm«mamvmm
required by law, the sfirmative vote of the holders of at 1sast sixty-six and two-thirds perocnt (66~
2/3%) of the votlng powsr of.uou-m.mhmamvmmmuw

' ...Mmmunmumwumm

[
‘
¢

ThisC nmﬂ:nmﬁnﬂ;hwmﬂdn.mwmwmm3 B I,

hﬁlmdmﬂmhﬂnmmw fazcalior predceibed by statute, ccpept ad

hWer&WMﬂdﬁMWNMmm

" greiod sukect to this igh.

& \TENP\AMRDCERTING (REVZ) .00C
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- . i
i ' L . |
] "IN WITNESS WHEREOF, the Corporstion has caused this certificate to be signed and

mwwmmcmmummwmnmmsmma
Tansary 3, 2000. _

J

' By A
mwwm

e S '-

i muuwwnmpuntnhhun-

-8-
PATENT
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