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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER (the “Agreement”) is made and entered into
as of December 13, 1999 by and between UTStarcom, Inc., a Delaware corporation (“Buyer”) and
WACOS, Inc., a Delaware corporation (“Company”).

RECITALS

A. This Agreement contemplates a tax-free merger of the Company with and into Buyer in
a reorganization pursuant to Section 368(a)(1)(A) of the Internal Revenue Code of 1986, as amended

(the “Merger”).

B. The Boards of Directors of each of Buyer and Company believe it is in the best interests
of each company and their respective stockholders that the Merger be consummated and, in
furtherance thereof, have approved the Merger.

NOW, THEREFORE, in consideration of the covenants, promises and representations set
forth herein, and for other good and valuable consideration, the parties agree as follows: .

ARTICLE I

THE MERGER

1.1  The Merger. On and subject to the terms and conditions of this Agreement, the
Company will merge with and into the Buyer (the “Merger”) at the Effective Time (as defined in
Section 1.4(a) below). The Buyer shall be the corporation surviving the Merger.

1.2 The Closing. The closing of the transactions contemplated by this Agreement (the
“Closing”™) shall take place at the offices of Wilson Sonsini Goodrich & Rosati, Professional
Corporation, in Palo Alto, California, commencing at 10:00 a.m. local time on the second business
day following the satisfaction or waiver of all conditions to the obligations of the parties to
consummate the transactions contemplated hereby (other than conditions with respect to actions the
respective parties will take at the Closing itself) or such other date and time as the parties may
mutually determine (the “Closing Date”).

1.3 Actions at the Closing. At the Closing: (i) the Company will deliver to the Buyer the
various certificates, instruments, and documents as required by Section 5.3 below; (ii) the Buyer will
deliver to the Company the various certificates, instruments, and documents as required by Section
5.2 below; (iii) the Buyer and the Company will file an agreement of merger with the Secretary of
State of the State of California and the Secretary of State of the State of Delaware; and (iv) the Buyer
will deliver to the stockholders of the Company (the “Stockholders™) in the manner provided in
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Section 1.5 below, the certificates evidencing the Buyer Shares (as defined below) to be issued in the
Merger.

1.4 Effect of Merger

(a) General. The Merger shall become effective at the time (the “Effective
Time”) the Buyer and the Company file the agreement of merger with the Secretary of State of the
State of California and the Secretary of State of the State of Delaware. The Merger shall have the
effect set forth in the Delaware General Corporation Law and the applicable laws of the State of
California. Without limiting the generality of the foregoing, and subject thereto, at the Effective
Time, all the property, rights, privileges, powers and franchises of the Company shall vest in Buyer,
and all debts, liabilities and duties of the Company shall become the debts, liabilities and duties of
Buyer. The Buyer may, at any time after the Effective Time, take any action (including executing
and delivering any document) in the name and on behalf of the Company in order to carry out and
effectuate the transactions contemplated by this Agreement

(b) Certificate of Incorporation. The Certificate of Incorporation of the Buyer in
effect at and as of the Effective Time will remain the Certificate of Incorporation of the Buyer
without any modification or amendment resulting from the Merger.

(c) Bylaws. The Bylaws of the Buyer in effect at and as of the Effective Time
will remain the Bylaws of the Buyer without any modification or amendment resulting from the
Merger. '

(d) Directors and Officers. The directors and officers of the Buyer in office at and
as of the Effective Time will remain the directors and officers of the Buyer (retaining their respective
positions and terms of office).

(e) Conversion of Company Shares. At and as of the Effective Time:

(i)  Each outstanding share of Common Stock of the Company (“Company
Common Stocks”) shall be cancelled and extinguished and be converted automatically into the right
to receive 0.4498070 shares of Series G Preferred Stock, $0.0025 per value, of Buyer (“Buyer
Shares™) (the ratio of 0.4498070 Buyer Shares to one (1) Company Common Stock is referred to
herein as the “Common Stock Conversion Ratio”).

(i) Each outstanding share of Series B Preferred Stock of the Company
(“Company Series B Shares”) shall be cancelled and extinguished and be converted automatically
into the right to receive 0.9335977 Buyer Shares (the ratio of 0.9335977 Buyer Shares to one (1)
Company Series B Share is referred to herein as the “Series B Conversion Ratio™)

The Common Stock Conversion Ratio and the Series B Conversion Ratio shall be subject to
equitable adjustment in the event of any stock split, stock dividend, reverse stock split, or other
change in the capital stock of the Buyer prior to the Effective Time. The number of Buyer Shares
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loss statement for the twelve-month period then ended (collectively, the “Company Financials”).
The Company Financials are true and correct in all material respects and are consistent throughout
the periods indicated and consistent with each other. The Company Financials present fairly the
financial condition and operating results of the Company as of the dates and during the periods
indicated therein, subject to normal year-end adjustments, which will not be material in amount or
significance in the aggregate. '

2.6  Restrictions on Business Activities. Other than the restrictions contained in the
agreements listed in the Disclosure Schedule, there is no agreement (noncompete or otherwise),
commitment, judgment, injunction, order or decree to which the Company or any of the
Stockholders are a party or otherwise binding upon the Company or any of the Stockholders which
has or reasonably could be expected to have the effect of materially prohibiting or impairing any
business practice of the Company, any acquisition of property (tangible or intangible) by the
Company, the conduct of business by the Company or the operation of the business of the Company
by Buyer following the Effective Time. ‘

2.7 Title of Properties; Absence of Liens and Encumbrances; Condition of Equipment.,

(a) The Company has good and valid title to, or, in the case of leased properties
and assets, valid leasehold interests in, all of its tangible properties and assets, real, personal and
mixed, used or held for use in its business, free and clear of any Liens (as defined in
Section 2.8(vii)), except as reflected in the Company Financials or in the Disclosure Schedule and
except for liens for Taxes not yet due and payable and such imperfections of title and encumbrances,
if any, which are not material in character, amount or extent, and which do not materially detract
from the value, or materially interfere with the present use, of the property subject thereto or affected
thereby.

(b) Except as described in the Disclosure Schedule, the equipment (the
“Equipment’) owned or leased by the Company is, taken as a whole, (i) adequate for the conduct of
the business of the Company as currently conducted and (ii) in good operating condition, regularly
and properly maintained, subject to normal wear and tear.

2.8  Intellectual Property. The Company has sufficient title and ownership of patents,
copyrights, trademarks, trade secrets, and all other proprietary rights needed to conduct its business
as proposed to be conducted.

There are no pending infringement claims regarding any third party's patents,
copyrights, trademarks, trade secrets or proprietary rights and processes against the Company nor, to
the best of the Company's knowledge, is there any threat thereof or basis therefor. To the best of the
Company's knowledge, the Company is not infringing- upon or otherwise acting adversely to, and
will not, by conducting its business as presently conducted, infringe upon or otherwise act adversely
to, the right or claimed right of any other person with respect to any of the foregoing. The Company
is not aware of any violation by a third party of any of its patents, copyrights, trademarks, trade
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secrets or other proprietary rights. The Company has taken reasonable security measures to protect
the secrecy, confidentiality and value of its proprietary information.

The Company is not aware that any of its employees is obligated under any contract
(including licenses, covenants or commitments of any nature) or other agreement, or subject to any
judgment, decree or order of any court or administrative agency, that would interfere with the use of
the employee's best efforts to promote the interests of the Company or that would conflict with the
Company's business as proposed to be conducted. Neither the execution nor delivery of this
Agreement, nor the carrying on of the Company's business by the employees of the Company, will,
to the Company's knowledge, conflict with or result in a breach of the terms, conditions or
provisions of, or constitute a default under, any contract, covenant or instrument under which any of
such employees is now obligated. The Company does not believe it is or will be necessary to utilize
any inventions of any of its employees (or people it currently intends to hire) made prior to their
employment by the Company.

2.9  Interested Party Transactions. Except as set forth on Schedule 2.9, no officer,
director or Stockholder of the Company (nor any ancestor, sibling, descendant or spouse of any of
such persons, or any trust, partnership or corporation in which any of such persons has an interest),
has, directly or indirectly, (i) an interest in any entity which furnished or sold, or furnishes or sells,
services or products that the Company furnishes or sells, or proposes to furnish or sell, or (ii) an
interest in any entity that purchases from or sells or furnishes to, the Company, any goods or services
or (iil) a beneficial interest in any contract or agreement set forth in Schedule 2.9; provided, that
ownership of no more than one percent (1%) of the outstanding voting stock of a publicly traded
corporation shall not be deemed an “interest in any entity” for purposes of this Section 2.9.

2.10 Governmental Authorization. Schedule 2.10 accurately lists each material consent,
license, permit, grant or other authorization issued to the Company by a Governmental Entity
(1) pursuant to which the Company currently operates or holds any interest in any of its properties or
(ii) which is required for the operation of its business or the holding of any such interest (herein
collectively called “Company Authorizations™), which Company Authorizations are in full force and
effect and constitute all Company Authorizations required to permit the Company to operate or
conduct its business substantially as it is currently and has been conducted or hold any interest in its
properties or assets.

ARTICLE 111

REPRESENTATIONS AND WARRANTIES OF BUYER

The Buyer represents and warrants to the Company and each of the Stockholders, subject to
such exceptions as are specifically disclosed in the disclosure schedule attached hereto as Exhibit B,
as follows:
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IN WITNESS WHEREOQF, Buyer and the Company have caused this Agreement to be signed
by their duly authorized respective officers, all as of the date first written above.

TeC Lt

Hong Lu Hong Lw
President President
[}
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Office of the Secretary of State
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I, ammm J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORKECT
cory OF TEE CERTIFICATE OF MERGER, WHICH MERGES: '

"NACOS, INC.", A DELAWARE CORPORATION, '

WITE AND INTO “UTSTARCOM, INC." UNDER THE NAXE OF

WUTSTARCGM, .INC.", A CORPORATION ORGANIZZED AND EXISTING UNDER
TEE LAWS OF THZ STRTE OF DELAWARE, AS RECEIVED AND FILED IN TEIS

OFFICE THE FOURTEENTE DAY OF DECZMBER, A.D. 1999, AT 2:30

o'cLock P.M.
A FILED COPY CF THIS CERTIFICATS EAS BISN FCRAARDED TO THE

NEW CASTLE CQUNTZ RECORDER OF DEZDS.

iof _

Edward [. Ereel, Secretary of State
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