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AGREEMENT

THIS AGREEMENT has an effective date of March 21, 2000 and is between
Ophidian Pharmaceuticals, Inc., a Delaware Corporation having a place of business
at 5445 East Cheryl Parkway, Madison, Wisconsin 53711 (“OPHIDIAN") and
Allergan, Inc., a Delaware Corporation, having a place of business at 2525 Dupont
Drive, Irvine, California 92612, and its affiliate Allergan Botox Limited, an Irish
corporation (collectively "ALLERGAN").

WHEREAS OPHIDIAN is the owner of certain patents and patent applications
relating to recombinant botulinum toxins;

WHEREAS, ALLERGAN wishes to acquire the entire right, title and interest in
and to the recombinant botulinum toxins patents and applications owned by
OPHIDIAN;

NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:

“PATENT ESTATE" means the patents and patent applications set forth on the
attached Appendix 1. -

1. Upon the receipt of payment as set forth in paragraph 4, OPHIDIAN
hereby sells, assigns, transfers and sets over to ALLERGAN, all right, title and

interest, throughout the world, possessed by OPHIDIAN in and to the PATENT
ESTATE.

2. Upon the receipt of payment as set forth in paragraph 4, OPHIDIAN
hereby grants ALLERGAN a royalty free, fully paid up, and irrevocable license in and
to any claims in any United States patents and patent applications (and resulting
patent or patents), and to any foreign patents and patent applications (and resulting
patent or patents), owned by OPHIDIAN or in which OPHIDIAN acquires rights in or
to within a five year period subsequent to the date of this Agreement, which claims
cover any non-type A recombinant botulinum toxin or a derivative or fragment
thereof, or a process for making or using any non-type A recombinant botulinum toxin
or derivative or fragment thereof, and which is not set forth on the attached Appendix
A ("ADDITIONAL PATENT ESTATE"). This license will expire when there is no

longer at least one patent within the ADDITIONAL PATENT ESTATE which has at
least one unexpired claim.

3. Upon the receipt of payment as set forth in paragraph 4, OPHIDIAN
hereby grants ALLERGAN a right of first negotiation regarding any assignment of or
license to any claims of any United States patent or patent application, and to any
foreign patent or patent application, owned by OPHIDIAN or in which OPHIDIAN
acquires rights in or to, which claims cover any non-type A recombinant botulinum
toxin or a derivative or fragment thereof, or a process for making or using any non-
type A recombinant botulinum toxin or derivative or fragment, and which is not within
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the scope of articles 1 or 2 above. Thus, the right of first negotiation set forth in this
article 3 with regard to a license does not come into effect until March 21, 2005. The
right of first negotiation set forth in this article 3 with regard to an assignment comes
into effect as of March 21, 2000.

4, In consideration of the foregoing, within ten (10) days of the effective
date of this Agreement, ALLERGAN agrees to deliver to OPHIDIAN

5. ALLERGAN acknowledges that the assignment of the PATENT
ESTATE is subject to a license granted by OPHIDIAN to the United States of
America, a copy of which license is attached hereto as Appendix 2 (the LICENSE").
ALLERGAN understands and acknowiedges that, as the assignee of the PATENT
ESTATE, it is bound by the terms of the LICENSE.

6. Within seven (7) days of the effective date of this Agreement,
OPHIDIAN shall submit the LICENSE to the U.S. Patent and Trademark Office for
recordation, and shall also simultaneously furnish a copy of the LICENSE to
appropriate United States government officials as notice to the licensee of the
granting of the LICENSE.

7. OPHIDIAN agrees to cooperate fully, at ALLERGAN's expense, to
assist ALLERGAN in executing and filing such documents as may be necessary or
prudent to vest ownership of the PATENT ESTATE in ALLERGAN. OPHIDIAN also
agrees to cooperate fully, at ALLERGAN's expense, to assist ALLERGAN in
prosecuting, enforcing or defending any of the PATENT ESTATE, and OPHIDIAN
further covenants and agrees that it will communicate to ALLERGAN or to its
successors, legal representatives and assigns, any facts known to it regarding the
PATENT ESTATE, and testify in any legal proceeding, sign all lawful papers, execute
all divisional, continuation-in-part, continuing and reissue applications, make all
rightful oaths and generally do everything possible to aid ALLERGAN or its
successors, legal representatives and assigns, to obtain and enforce proper patent
protection for the PATENT ESTATE in all countries.

8. -OPHIDIAN and its employees and officers agree to sign and promptly
return to ALLERGAN all required documents such as declarations of inventorship,
assignment documents and patent prosecution related documents and declarations
so that ALLERGAN can file and expeditiously prosecute one or more patent
applications, as it may decide in relation to the PATENT ESTATE.

9. OPHIDIAN represents and warrants that it owns the entire right, title
and interest in the PATENT ESTATE and that it has fulli power and authority to enter
into this Agreement.

10. OPHIDIAN hereby represents and warrants that it has no knowledge,
except as otherwise disclosed to ALLERGAN prior to the signing of this Agreement,
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that the exercise of the PATENT ESTATE would or might infringe the rights, including
patent rights, of any third party, and that it has no knowledge of and that no claims
have been made from which it can be inferred that any claim of any patent or
application encompassed by the PATENT ESTATE is or may be invalid.

11.  The parties hereto shall consult with each other before issuing any
public announcement or press release, or otherwise making any public statement
with respect to this Agreement, or the subject matter hereof and neither of them shall
issue or make any public statement prior to obtaining the other party's approval,
which approval shall not be unreasonably withheld or delayed. No such approval
shall be necessary to the extent disclosure may be required by applicable law or the
rules or regulation of any stock exchange. However the party preparing to make any
such disclosure shall provide the other party reasonable prior notice of the timing and
centent of any such disclosure. The parties will use reasonable effects to coordinate
an initial public statement, if any, relating to this Agreement so that any such public
statement by each party can be made contemporaneously.

12. OPHIDIAN agrees that it will not challenge the validity, scope or
enforceability of any of the PATENT ESTATE.

13.  The parties' confidential disclosure agreement executed on 3 February
2000 and modified 10 February 2000 is attached hereto and incorporated herein by
reference.

14.  This Agreement may be amended or modified only by written
instrument executed by all the parties hereto.

15.  Notices shall be in writing and may be delivered by certified mail
addressed to the parties at the addresses listed at the beginning of this agreement or
such other address as either party may direct by written notice. Notices shall be
deemed to have been given upon actual receipt or within three (3) days of mailing by
first class mail in the United States of America.

16. The relationship of the parties under this Agreement is one of
independent contractors only. In no event shall either party, or any of its employees,
agents, servants or contractors be deemed agents or employees of the other party.
Neither party has any authority to bind or obligate or incur any liability on behalf of the
other, and no such authority shall be implied.

17.  Any controversy or claim arising out of or relating to this Agreement, or
the breach thereof, shall be settled by binding arbitration by an entity, such as JAMS
or ENDISPUTE which uses retired judicial officers as arbitrators, and judgment upon
the award rendered by the arbitrator(s) may be entered in any court having
jurisdiction thereof. The parties shall bear their own costs of arbitration, and shall
bear an equal share of the arbitrator's fees and expenses unless the arbitrator finds
that the party seeking arbitration is acting in bad faith, or frivolously, or in a manner
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calculated to harass the defending party, in which case the arbitrator may assess all
or a greater portion of the costs of arbitration, including actual attorneys fees, against
the party who originally sought the arbitration. If arbitration is requested by
ALLERGAN, any arbitration proceeding will take place in Wisconsin applying
Wisconsin law. [f arbitration is requested by OPHIDIAN, any arbitration proceeding
will take place in California applying California law.

18.  This Agreement shall be binding upon and enure to the benefit of the
parties hereto and to their successors and assigns.

19. This agreement constitutes the entire understanding between the
parties with respect to the subject matter hereof and may be amended or modified
only by written instrument executed by all the parties hereto. This agreement
supercedes all previous communications, representations, understandings and
agreements, either oral or written, between the parties or any official or
representative thereof with respect to the subject of this Agreement. No
representations or warranties are given by either party except for those set forth
herein.

IN WITNESS WHEREOF, the parties hereto have affixed their signatures as of
the date shown given.

,INC ALLERG j et

Stafford, Ph.D. ester J'Kapldn, Ph.D,
President and Chief Executive Officer President, Research & Development

Date: March 29, 2000 Date: March 31 , 2000

ALLERGAN BOTOX LIMITED m

) ﬁm‘?
[/

Francis R. Tunney, Jr.
Secretary

Date: March 2), 2000
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APPENDIX "1"

Serial Number What is Being Assigned

1. U.S. application serial number entire application and invention
08/704,159

2. PCT/US97/15394 entire application and invention, including

any national filings

PATENT
REEL: 011183 FRAME: 0770



A ((fa,\)\x PN
NON-EXCLUSIVE PATENT LICENSE

WHEREAS Ophidian Pharmaceuticals, Inc., a Delaware corporation with a place of -
business at 5445 East Cheryl Parkway, Madison, Wisconsin 53711 ("OPHIDIAN"), is the owner
of United States patent 5,919,665 and United States patent application serial number 08/704,159
and corresponding foreign patents and patent applications ( the "'665 RELATED PATENTS")

WHEREAS the United States government has expressed a desire to acquire a license to
the '665 RELATED PATENTS in order to pursue vaccine development;

NOW, THEREFORE, in a spirit of cooperation, in view of the governments desire to
pursue rescarch towards developing a botulism vaccine, and in furtherance of its own business
objectiveg,” OPHIDIAN hereby grants to the government of the United States of America a
non-exclusive, nontransferable, non-commercial, irrevocable, royalty free and paid-up license,
restricted to the field of botulinum vaccine development, to make, have made, or use the
inventions encompassed by the claims of the '665 RELATED PATENTS.

This Nonexclusive License has been submitted for recordation by the United States Patent
and Trademark Office, is therefore effective immediately, and shall forever bind OPHIDIAN and
its successors and assigns.

OPHIDIAN PHARMACEUTICALS, INC.

DATE: 2 ruvderf €000

Douglas C. Stafford, Ph.D.
President and Chief Executive Officer
OPHIDIAN PHARMACEUTICALS, INC.

STATE OF WISCONSIN )

) ss.
COUNTY OF DANE )

On this the Z¥€#  day of March, in the year 2000, before me, the undersigned notary public,
personally appeared Douglas C. Stafford, known to me (or proved to me on the basis of

sztisfactory evidence) to be the person whose name is subseribed above, and acknowledged that
he executed the same on behalf of Ophidian Pharmaceuticals, Inc.,

NOTARY PUBLIC

Tyl oz 4

COr1 55 gn/ EXPIRES  9_3¢ - 200/

-SEAL-
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OPHIDIAN Pharmaceuticals, Inc.

5445 East Cheryl Parkway, Madison, Wl 53711

Phone (608) 271-0878 FAX (608) 277-2395

CONFIDENTIAL DISCLOSURE AGREEMENT

This Agreement is made by and between Ophidian Pharmaceuticals, Inc. (hereinafter "OPHIDIAN®), a Delaware
corporation with offices at 5445 East Cheryl Parkway, Madison, WL., 53711 and Allergan, Inc., (hereinafter “Allergan™) a
Delaware Corporation with offices at 2525 Dupont Drive, Irvine, CA 92612. This Agreement will confirm the mutual
interest of OPHIDIAN and ALLERGAN in sharing certain information and providing for protection of that information.

Each party shall disclose to the other certain confidential business and technology information for the sole purpose of
evaluating a business relationship.

RECITALS

Each undersigned party, intending to be legally bound, understands that the other party (the Disclosing Party) intends

to disclose information relating to the Disclosing Party’s business so that the other party {the Receiving Party) may
evaluate such information on the following terms and conditions:

1. Following the full execution of this Agreement, each party will disclose to the other party certain of its

Confidential Information. The Confidential Information is limited to patent applications, except any portion
thereof which:

(a.) at the time of disclosure is in the public domain;

(b.) after disclosure becomes part of the public domain, except by breach of this Agreement;

(c.) was in the possession of the recipient at the time of disclosure and was not acquired, directly or
indirectly, under an obligation of confidentiality, as established by competent written evidence;

(d.) was received by recipient from a third party who is not, directly or indirectly, under an obligation
for confidentiality to the Disclosing Party with respect to such information;

(e.) is required by a judicial or administrative agency of competent jurisdiction to be disclosed, after
maximum practicable notice by the receiving party to the disclosing party; or,

(f.) was developed by or for the Recipient independent of disclosure hereunder as evidence by
Recipient’'s written records.

The Recelving Party agrees not to use the Confidential Information provided by the Disclosing Party for any
purpose other than the evaluation of the aforementioned business relationship.

The Receiving Party agrees to limit distribution of and access to Confidential Information only to employees,
officers, and directors within the Receiving Party's immediate organization (and within any parent, subsidiary or
affiliated entity) and outside, third party consuitants bound by confidentiality requirements no less stringent
than those contain within this agreement, and then only to those individuals who have a legitimate “need to
know” for the above described evaluation purpose. Each party shall take all reasonable steps to ensure that

such employees, whether during or after their employment with the Receiving party, shall keep the Disclosing
Party’'s Confidential Information secret from other entities.

Allergan
10of3
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9.1

Receipt and evaluation of information shall be limited to a one (1) year period following the date of full
execution of this Agreement, unless extended by written agreement signed by the parties. Upon thirty (30)
days written notice to the other party, either party may terminate this agreement; provided, however, that all
obligations of nondisclosure and non-use, as well as those provisions which by their nature should survive
termination, shall so survive for a period of three (3) years from the date hereof,

The existence, terms, nature, or subject matter of this Agreement are confidential and shall be treated as
Confidential Information pursuant to the terms of this Agreement.

Confidential Information received from the Disclosing Party and any developments materially derived
therefrom are and shall remain the sole property of the Disclosing Party. Nothing herein shall be deemed to
constitute by implication or otherwise the license or grant to the Receiving Party by the Disclosing party,
except as anticipated for the purpose of this Agreement, of any intellectual property right to or interest in the
Disclosing Party’s information and/or any information, technology and/or products materially derived or
developed therefrom, notwithstanding the exceptions set forth in Paragraph 1 herein. The Receiving Party shall
not use, develop, disclose to any third party, and/or commercialize any of the foregoing without the Disclosing
Party's written consent, No agency or partnership relationship is created by this Agreement; no warranties,
right to use or fithess for any purpose or of any other kind are made by either Disclosing Party; and it is

understood that neither party has any obligation to enter into any further agreements with the other related to
any business or any other matter.

Nothing in this Agreement shall be deemed, by implication or otherwise to convey to the Receiving Party any
rights under any patents, patents application, copyrights, trademarks, trade secrets, inventions or any other
intellectual property in which the Disclosing Party has rights or interests, nor shall this Agreement be deemed a

commitment of any kind by either the Receiving Party or the Disclosing Party to enter in to an future
agreement with the other.

Each Receiving Party shall exercise due care—not less than the care accorded its own valuable Confidential
Information—to prevent the unauthorized disclosure of Confidential Information received from the Disclosing
Party hereunder, or its use for any purpose other than evaluation and consultation with the Disclosing party.

Each party represents that it has the right to make disclosures under this Agreement; that it will not disclose to
the other any information confidential to any third party; and that the terms of this Agreement are not

inconsistent with other contractual and/or other iegal obligations it may have, or with the policies of any
institution with which it is associated.

This Agreement shall be binding upon and inure to the benefit of the successors and assigns of the parties
hereto, but neither party shall assign this Agreement without the prior written consent of the other party.

Allergan
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10. Upon termination of either mutual evaluations or business relations between parties, or within thirty (30) days, if
otherwise requested by either party, each Receiving Party shall, upon written request, return to the Disclosing
Party all written or other physical embodiments of Confidential Information (including tangible materials, unless
requested by the Disclosing Party to properly destroy or dispose thereof), together with all full or partial copies
thereof, as shall then be in the Receiving Party’s possession, except that each party may retain one complete

record copy of the other party’s Confidential Information for archival purposes and to assure compliance with
this Agreement.

11. This Agreement shall be govermed and construed in accordance with the laws of the State of Delaware, United
States of America without regard to principles of conflict of laws, and this original English language version of
the Agreement shall be controlling in all respects. In the event legal action becomes necessary for the '
enforcement or interpretation of this Agreement such action will be brought in the US District Court for the
Western District of Wisconsin, and the parties will submit to the venue and jurisdiction of said courts.

12. No course of conduct or dealing between the parties shall act as a modification or waiver of any provision of

this Agreement, unless such modification or waivers are contained in writing and signed by duly authorized
representative of each party

OPHIDIAN \P\\HA MACEUTI S, INC. _ ALLERGAN, INC.

' / mml“ :
By:/_ - By: W W
Name: Douglas C. Stafford, Ph.D. Name Lauren P. Silvemail
Title: President.and CEO Title: Vice President, Business Development
Date: Z/‘ }/@O Date: &/4'/00

Allergan
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AMENDMENT TO CONFIDENTIAL DISCLOSURE AGREEMENT

THIS IS AN AMENDMENT, effective February 10, 2000, to the Confidential Disclosure
Agreement which was effective February 8, 2000 between Ophidian Pharmaceuticals,
inc. (“Ophidian) and Allergan, Inc. ("Allergan”) (the “Agreement”)

The Agreement between the parties is hereby amended as follows:

“Confidential Information” is hereby amended to include all information in Ophidian’s
possession or under its control which relates in any way to any claims made by, any
rights in, or any rights alleged to be owned by (a) any individual, corporation,
partnership or other legal entity, or; (2) the United States or an entity, department,
laboratory, or facility owned or controlled by the United States (including a U.S. Army
Medical Research Institute, the U.S. Army, and/or the U.S. Department of Defense), in
any of the inventions disclosed or claimed in any of (1) U.S. patent no. 5,919,665; (2)
PCT application WO 96/12802; (3) U.S. patent application serial number 08/704,159,
and/or; (4) PCT application WO 98/08540, including all correspondence, memoranda,

internal company communications, attorney opinions or advice letters with regard to any
such claims, rights or alleged righs.

All other terms and conditions of the Agreement to be unchanged.

ALLERGAN, INC. OPHIDIAN PHARMACEL?I.S, INC.
By cee ) S bverial : L

Lauren P, Silvernail Douglas €. Stéfford, PhD.

Vice President, Business Development

Date: February/0, 2000 Date: Februarv/ﬂ, 2000
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