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To the Hon. Commuissioner of Patent, and Trademarks:

Attorney Docket No: GWI-100

Please record the enclosed copy of the recordal cover sheet to show the amendment of company

name. Relevant assignment data are us follovs:
. Assignors:
Gigabit Wireless, Inc.

3099 North I*' Street
San Jose, CA 95134

S

Assignee:

lospan Wireless, Inc.
3099 North 1™ Street
San Jose, CA 95134

A corporation organized under and by viriue of the provisions of the General Corporation Law

of the State of Delaware originall v incorporated on 18 December 1998.

3. Change of Name of Assignee of F'ntire [n:erest in Patent Application: 3 November 2000

4. Execution Date of Declaration for Patent Application:

4 A Patent Application No's.» 09/432295,709/585948,
09/464372, 09/609591,
09/490698, 09/665149,
09/544621, 09/687965.

4B .Patent Grant No.:
5. Correspondence address:  Marek Alboszia
LUMEN
45 Cabtot Ave. Suite 110
Santa Clara, CA 95051
6. Total Number of applications and Patents involved: 8
7. Total fee (37 CFR 3.41): $320

8. Statement and signature:

To the best of my knowledge and belief, the information contained herein is true and correct,
and any attached copy is a true copy of the or:ginal document.

/ﬁarei Alboszta Date: #

“ Reg. No. 39.894 telephone: (650) 321-6630

Total number of pages including cover sheet. ittachments, and document: 19
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State of Delaware

Office of the Seéretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THF. STATE OF
DELAWARE, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "GIGABIT WIRELESS, INC.",
CHANGING ITS NAME FRCM 'GIGABIT WIRELESS, INC." TO "IOSPAN
WIRELESS, INC.", FILED IN THIS OFFICE ON THE THIRD DAY OF
NOVEMBER, A.D. 2000, AT 9 O’CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

e,

Edward J. Freel, Secretary of State

2981558 8100 AUTHENTICATION: 0773692

001554821 DATE: 11-03-00
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STATE O DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
‘TLED 09:00 AM 11/03/2000
001554821 —~ 2981558

RESTATED CERTIFICATE OF INCORPORATION
OF
GIGABIT WIRELESS, INC.

(Pursuant to Sections 242 and 245 of the
Geperal Corporation Law of the State of Delaware)

Gigabit Wireless, Inc., a corporation organized and existing under and by virtue
of the provisions of the General Corporation Law of the State of Delaware (the “General
Corporation Law™) originally incorporated on December 18, 1998,

DOES HEREBY CHERTIFY:

FIRST That the name of this corporation is Gigabit Wireless, Inc.

SECOND:  That the Board of Directors duly adopted resolutions proposing to
amend and restate the Certificate ¢f Incorporation of this corporation, declaring said amendment
and restatemnent to be advisable and in the best interests of this corporation and its stockhoiders,
and authonzing the appropriate officers of this corporation to solicit the consent of the
stockholders therefor, which resolution setting forth the proposed amendment and restatement is
as follows:

RESOLVED, that the Certificate of Incorporation of this corporation be amended
and restated in its entirety as follows:

ARTICLE
The name of this corporatton is Iospan Wireless, Inc.
ARTICLE I

The address of the 1egistered office of this corporation in the State of Delaware is
The Corporation Trust Center, 1209 Orange Street in-the City of Wilmington, County of New
Castle. The name of its registered agent at such address is The Corporation Trust Company.

ARTICLE I

The nature of the business or purposes to be conducted or promoted is to engage
m any lawful act or acuvity for which corporations may be organized under the General
Corporation Law of Delaware.

ARTICLE 1V
A Classes of Stock. This corporation is authorized to issue two classes of
stock to be designated, respectively, “Common Stock” and “Preferred Stock.” The total number

of shares that this corporation is authonized to issue is one hundred thirty-six million nine
hundred three thousand seven hundred ninety-six (136,903,796) shares. One hundred million
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(100,000,000) shares shall be Cormon Stock and thirty-six mullion nine hundred three thousand

seven hundred ninety-six (36,903 796) shares shall be Preferred Stock, each with a par value of
$0.001 per share.

B. Rights, Preferepces_and Restriction Prefe tock. The rights,
preferences, privileges, and restrictions granted to and imposed on the Series A Preferred Stock,
which series shall consist of seven million three hundred ninety-seven thousand (7,397,000)
shares (the “Senes A Preferred Stock™), the Serics B Preferred Stock, which series shall consist
of fifteen million three hundred six thousand seven hundred ninety-six (15,306,796) shares (the
“Senjes B Preferred Stock™), and the Series C Preferred Stock, which sertes shall consist of
fourteen million two hundred thousand (14,200,000) shares (the “Series C Preferred Stock™), are
as sct forth below in this Article [V(B).

1. Dividend Provisions

(2) The holder: of shares of Preferred Stock shall be entitled to receive
dividends, out of any assets legally available therefor, prior and in preference 10 any declaration
or payment of any dividend (payable other than in Common Stock or other securities and rights
convertible into or entitling the holder thereof to receive, directly or indirectly, additional shares
of Common Stock of this corporation) on the Common Stock of this corporation, at the rate of
(i) $0.0225 per share per annum for the Series A Preferred Stock (as adjusted for any stock splits,
stock dividends, recapitalizations or the hke), (i1) $0.12 per share per annum for the Senies B
Preferred Stock (as adjusted for any stock splits, stock dividends, recapitalizations or the like)
and (iii) $0.38 per share per annum for the Series C Preferred Stock (as adjusted for any stock
splits, stock dividends, recapitalizations or the like) payable when, as, and if declared by the
Board of Directors. Such dividends shall not be cumulative. The holders of the outstanding
Series A, Series B or Series C Preferred Stock can waive any dividend preference that such
holders shall be entitled to receive under this Section 1 upon the affimmative vote or wrirnen
consent of the holders of at lezst a majority of such series of the Preferred Stock then
outstanding.

(b)  Participation Rights. If, after dividends in the full preferential amounts
specified in this Section 1 for the Preferred Stock bave been paid or declared and set apart in any
calendar year of the corporation, the Board of Directors shall declare additional dividends out of
funds legally available therefor in that calendar year, then such additional dividends shall be
declared among the holders of the then outstanding Common Stock and the Preferred Stock pro
rata according to the number of shares of Common Stock then held by such holders (where each
holder of shares of Preferred Stock is to be treated for this purpose as holding (in lieu of such
shares of Preferred Stock) the greatest whole number of shares of Common Steck then issuable
upon conversion in full of such shares of Preferred Stock pursuant to Section 4).

(€) Other Distrbuytions. In the event this corporation shall declare a
distribution payable in securities of other persoms, cvidences of indebtedness issued by this
corporation or other persons, assets (excluding cash dividends) or options or rights then, m each
such case for the purpose of this subsection 1{c), the holders of the Preferred Stock shall be
entitled 1o a proportionate share of any such distribution as though they were the holders of the
number of shares of Common Stock of this corporation into which their shares of Preferred
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Stock are convertible as of the record date fixed for the determipation of the holders of Common
Stock of this corporation entitled to receive such distribution.

2. Liquidation Prefegence.

(3} In the event of any liquidation, dissolution or winding up of this
corporation, either voluntary or involuntary, the holders of Series C Preferred Stock shall be
entitled to receive, prior and in preference to any distribution of any of the assets of this
corporation to the holders of any other series of Preferred Stock and the holders of Commen
Stock by reason of their ownership thereof, an amount per share equal to the sum of $4.27 for
each outstanding share of Series C Preferred Stock (the “Ongimal Series C Issue Price™), plus
declared but unpaid dividends on such share (subject to adjustrnent of such fixed dollar amounts
for any stock splits, stock dividends, combinations, recapitalizations or the like). If upon the
cccurrence of such cvent, the assets and funds thus distributed among the holders of Series C
Preferred Stock sball be insufficient to permit the payment to such holders of the full aforesaid
preferential amouats, then the eatire assets and funds of this corporation legally available for
distribution shall be distibuted ratably among the holders of the Series C Preferred Stock in
proportion to the number of shares of Series C Preferred Stock owned by each such Holder.
Upon the completion of the distnbution required by the preceding sentence, the holders of
Series A Preferred Stock and Series B Preferred Stock shall be entitled to receive, prior and in
preference to any distributicn of any of the remaining assets of this corporation to the holders of
Common Stock by reason of their ownership thereof, (A) in the case of the Series A Preferred
Stock, an amount per share equal to the sum of (i) $0.25 for cach outstanding share of Series A
Preferred Stock (1he “Onginal Series A Issue Price') and (i) an amount equal to declared but
unpaid dividends on such share (subject to adjustment of such fixed dollar amounts for any stock
splits, stock dividends, combinations, recapitalizations or the like) and (B) in the case of the
Series B Preferred Stock, an amount per share equal to the sum of (i) $1.325 for each outstanding
share of Serics B Preferred Stock (the “Original Series B Issne Price™) and (ii) an amount equal
to declared but unpaid dividends on such share (subject to edjustment of such fixed dollar
amounts for any stock splits, stock dividends, combinations, recapitalizations or the like). If
upon the occurrence of such event, the assets and funds to be distributed among the holders of
the Series A Prefarred Stock and Series B Preferred Stock shall be insufficient to permit the
payment to such holders of the full aforesaid preferential amounts, then the entire remaining
assets and funds of this corporation legally available for distribution shall be distributed ratably
ernong the holders of the Series A Preferred Stock and Series B Preferred Stock in proportion to
the full preferential amount each such holder is otherwise entitled to receive under this
subsection (a).

(b) Upon the completion of the distribution required by subsection (a) of this
Section 2, the remaiming assets of this corporation available for distribution to stockholders shall
be distributed among the holders of Series C Preferred Stock and Commen Stock pro rata based
on the number of shares of Common Stock held by each (assuming full conversion of all such
Series C Preferred Stock) until with respect to the holders of Scries C Preferred Stock, such
holders shall have received an aggregate of $6.405 per share (as adjusted for any stock splits,
stock dividends, rccapitalizations or the like) (including amounts paid pursuant to subsection (a,
of this Section 2); thercafler, jf assets remain tn this corporation, the holders of the Commor
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Stock of this corporation shall reeive all of the remaining assets of this corporation pro rata
based on the number of shares of Common Stock held by each.

(c)

(i) For purposes of this Section 2, a liquidation, dissolution or winding
up of this corperation shall be deemed to be occasioned by, or to include (unless the holders of at
least two-thirds of the Preferred Stock then outstanding shall determine otherwise), (A)the
acquisition of this corporation by another entity or person or group or persons by means of any
transaction or series of related transactions (including, without limitation, any reorganization,
merger or consolidation) that results in the transfer of fifty percent (50%) or more of the
outstanding voting power of this corporation; or (B) a sale of all or substantially all of the assets
of this corporation. '

(ii) Inany cf such events, if the consideration received by this corporation
is other than cash, its value will be deemed its fair market value. Any sccurities shall be valued
as follows:

(A}  Secunties not subject to investment letter or other similar
restrictions on free marketability covered by (B) below:

(1)  If waded on a securities exchange or through the
Nasdaq National Market, the value shall be deemed to be the average of the closing prices of the
securities on such exchange or system over the thirty (30) day period ending three (3) days prior
to the closing;

(2)  If actively traded over-the-counter, the value shall
be deemed to be the average of the closing bid or sale prices (wWhichever is applicable) over the
thirty (30) day period ending three (3) days prior to the closing; and

3) If there is no active public market, the value shall be
the fair market value thereof, as mutually determined by this corporation and the holders of at
least a majority of the voting power of all then outstanding shares of Preferred Stock.

(B)  The method of valuation of securities subject to investment
letter or other restrictions on free marketability (other than restrictions arising solely by virtue of
a stockholder’s status as an affiliate or former affiliate) shall be to make an appropriate discount
from the market value determined as above n (A) (1), (2) or (3) to reflect the approximate fair
market value thereof, as mutually detenmined by this corporation and the holders of at least a
majotity of the voting power of all then outstanding shares of such Preferred Stock.

(i11) In the event the requirernents of this subsection 2(c} are not complied
with, this corporation shall forthwi'h either

(A}  causc such closing to be postponed until such time as the
requirements of this Sechon 2 have been complied with; or
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(BY cancel such transaction, in which event the rights,
preferences and privileges of the holders of the Preferred Stock shall revert to and be the same as

such nights, preferences and priviieges existing immediately prior to the date of the first notice
referred to in subsection 2(¢c)(iv) hareof.

(1v) This ccrporation shall give each holder of record of Preferred Stock
wnttcn notice of such impending transaction not later than twenty (20) days prior to the
stockholders’ meeting called to approve such transaction, or twenty (20) days prior 1o the closing
of such transaction, whichever is earlier, and shall also notify such holders in writing of the fina]
approval of such transaction. The first of such notices shall describe the material terms and
conditions of the impending transaction and the provisions of this Section 2, and this corporation
shall thereafter give such holders prompt written notice of any material changes. The transaction
shall in no event take place sooner than twenty (20) days after this corporation has given the first
notice provided for herein or soonsr than ten (10) days after this corporation has given notice of
any material changes provided for hercin, provided. however, that such pericds may be
shortened upon the written consent of the holders of Preferred Stock that are entitled 1o such
notice rights or similar notice rights and that represent at least two-thirds of the voting power of
all then outstanding shares of such Preferred Stock.

3. Redemption

(a) Al any tume after October 26, 2005, within ninety (90) days after the
receipt by the Corporation of the written request of the holders of not Jess than two-thirds of the
then outstanding shares of Preferred Stock, voting together as a single class and on an
as-converted basis, the Corporation shall redeem the percentage of the Preferred Stock specified
in such request (or, if less, the maximum amount it may lawfully redeemn) by paying in cash
(A)in the case of the Series A Preferred Stock, an amount per share equal to the sum of:
(i) $0.25 per share of Series A Preferred Stock, and (ii) 10% of the Original Series A Issue Price
for each 12 months that has passed since February 19, 2005, together with all accrued but unpaid
dividends, with respect to such share prior to the Redemption Date (as hereinafter defined),
(B)in the case of the Series B Freferred Stock, an amount per share equal to the sum of:
(i) $1.325 per share of Series B Preferred Stock, and (i1) 10% of the Original Series B Issue Price
for each 12 months that has passec since October 26, 2005, together with all accrued but unpaid
dividends, with respect to such share prior to the Redemnption Date (as herkinafter defined) (C) o
the case of the Series C Preferred Stock, an amount per share equal to the sum of: (1) $4.27 per
share of Series C Preferred Stock. and (it) 10% of the Original Series C Issue Price for each
12 months that has passed since October 26, 2005, together with all accrued but unpaid
dividends, with respect to such share prior to the Redemption Date (as hereinafter defined) (such
total amount is hereinafter referred to as the “Redemption Price™); provided, however that,
subject to subsection 3(c) below, the Corporation shall not be required under this subsection 3(a)
to effect more than one redemption in any 12 month period. In the event of any redemption of
only a part of the then outstanding Preferted Stock, the Corporation shall effect such redemption
pro rata based on the number of shares of Preferred Stock held by each holder of Preferred
Stock; provided, however, a hold:r of Preferred Stock who did not request to have its shares
redeemed may elect not to have its shares redeemed.
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(b) At least tweary (20) days pnior to the date fixed for any redemption of the
Preferred Stock (the “Redemption Date™), written notice (the ‘Redemption Notice™) shall be
mailed, first class postage prepaid. to each holder of record {at the close of business on the
business day preceding the day on which notice is given) of the Preferred Stock, at the address
last shown on the records of the Corporation for such holder or given by the holder to the
Corporation for the purpose of notice, if no such address appears or is given, at the place where
the principal executive office of the Corporation 1s located, notifying such bolder of the
redemption to be effected, specifying the number of shares to be redeemed from such holder, the
Redemption Date, the Redemphion Price, and the place at which payment may be obtained and
the date on which such holder’s Conversion Rights as to such shares terminate, and calling upon
such holder to surrender to the Corporaton, in the manner and at the place designated, his
certificate or certificates representing the shares to be redeemed. Except as provided in
Section 3(c) below, on or after the Redemption Date, each holder of Preferred Stock to be
redeemed shall surrender to the Corporation the certificate or certificates representing such
shares, in the manner and at the place designated in the Redemption Notice, and thereupon the
Redemptioq Price of such shares shall be paid to the order of the person whose name appears on
such certificate or certificates as the owner thereof and each surrendered certificate shall be
canceled. In the event that less than all the shares represented by any such certificate are
redeemed, a new certificate shail be 1ssued representing the unredeemed shares.

(©) From and after the Redemption Date, unless therc shall have been a
default in payment of the Redemption Price, all nghts of the holders of such shares as holders of
the Preferred Stock (except the right to receive the Redemption Price without interest subsequent
to the Redemption Date upon surrender of their certificate of certificates) shall cease with respect
to such shares called for redemption, and such shares shall not thercafter be transferred on the
books of the Corporation or be deemed to be outstanding for any purpose whatsoever. If the
funds of the Corporation legally available for redemption of shares of Preferred Stock on any
Redemption date are insufficient to redeem the total number of shares of Preferred Stock to be
redeemed on such date, those funds thal are legally available will be used 1o redeem the
maximum possible number of shares of the Preferred Stock such that each holder of Preferred
Stock recejves the same percentage of the aggregate Redemption Price, as applicable, as such
helder would otherwise receive if the Corporation could legally redeem all of the shares called
for redecmption on such date. The shares of Preferted Siock not redeemed shall remain
outstanding and entitled to all the rights and preferences provided herein. At any time thereafter
when additional funds of the corporation are legally availabie for the redemption of shares of the
Preferred Stock, such funds will immediately be used to redeem the balance of the shares that the
Corporation has become obligated 1o redeem on any Redemption date but that it has not
redeemed. '

4, Conversion. The holders of the Preferred Stock shall have conversion
rights as follows (the “Conversion Rights”):

(a) Right 1o Conver;. Fach share of Preferred Stock shall be convertible, at
the option of the holder thereof, at any time after the date of issuance of such share, at the office
of this corporation or any transfe- agent for such stock, into such number of fully paid and
nonassessable shares of Commeon Stock as ts determined by dividing the Original Issue Price for
such series, by the Conversion Price applicable to such share, detcimned as hereafter provided,
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in effect on the date the certificate is surrendered for conversion. The Initial Conversion Price

per sharc for shares of Senies A Preferred Stock, Series B Preferred Stock and Series C Preferred
Stock shall be the Original Issue Price for such series.

(b) Automatic Conversion. Each share of Preferred Stock shall automatically
be converted into shares of Common Stock at the Conversion Price at the time n effect for the
Preferred Stock immediately upon the earlier of (1) this corporation’s sale of its Cormmon Stock
in a firm commitment underwritten public offering pursuant to a registration statement on
Form S-1 or Formm SB-2 under the Securitics Act of 1933, as amended, provided that the
aggregate gross offening price is at least $40,000,000 and the public offering price was not less
than $3.54 per share (as adjusted for any stock splits, stock dividends, combinations,
recapiltalizations or the like) or (ii) upon vote of the holders of twa-thirds (2/3) of the then
outstanding shares of Series A Preferred Stock and Series B Preferred Stock (voting together as a
single class and not as separate series and which provision may be amended only by a two-thirds
(2/3) vote of the holders of the Series A Preferred Stock and Series B Preferred Stock) and upon
vote of two-thirds (2/3) of the then outstanding shares of Series C Preferred Stock (which
provision may be amended only by a two-thirds (2/3) vote of the holders of the Series C
Preferred Stock).

(c) Mechanics of Conversion. Before any holder of Prefeed Stock shall be
entitled to convert the same into shares of Common Stock, he or she shall surrender the
certificate or certificates therefor, duly endorsed, at the office of this corporation or of any
trausfer agent for the Preferred Stock, and shall give written notice to this corporation at its
principal corporate office, of the election to convert the same and shall state therein the name or
names in which the certificate or cernficates for shares of Common Stack are to be issued. This
corporation shall, as soon as practicable thereafter, issue and deliver at such office to such holder
of Preferred Stock, or to the nominee or nominees of such holder, a certificate or certificates for
the number of shares of Common Stock to which such holder shall be entitled as aforesaid. Suck
conversion shall be deemed to have been made immediately prior to the close of business on the
date of such surrender of the shares of Preferred Stock to be converted, and the person or persons
entitled to receive the shares of Common Stock issuable upon such conversion shall be treated
for all purposes as the record holder or holders of such shares of Common Stock as of such date.
If the conversion is automatic pursuant to subsection 4(b) above, in connection with an
underwritten public offering of securities registered pursnant to the Securities Act of 1933, as
amended, the conversion will be conditioned upon the closing with the underwnters of the sale
of securitics pursuant to such offering, in which event the persons entitled to receive the
Common Stock upon conversion of the Preferred Stock shall not be deemed to have converted
such Preferred Stock until immediately prior to the closing of such sale of securities,

) Conversipn Pric justme Preferred St r_Certain_Dilutive
Issuances, Splits apnd Combinations. The Conversion Price of the Preferred Stock shail be

subject to adjustment from time to time as follows:

i A If this corporation shall issue, after the date upon which any
shares of Series C Preferred Stock were first issued (the “Purchase Date™), any Additional Stock
(as defined below) without consideration or for a consideration per share less than the
Conversion Price for such senes 11 effect immediately prior to the issuance of such Additional
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Stock, the Conversion Price for such series in effect immediately prior to each such issuance
shall forthwith (except as otherwise provided in this clause (i)) be adjusted to a price determined
by multiplying such Conversion Price by a fraction, the numerator of which shall be the number
of shares of Commeon Stock outstanding immediately prior to such issuance (including shares of
Common Stock deemed to be issued pursuant to subsecton 4(d)GHEX1) or (2)) (but not
including shares cxcluded from the defirution of Additional Stock by Section 4(d)(#)(B)) plus
the number of shares of Common Stock that the aggregate consideration received by this
corporation for such issuance would purchase at such Conversion Price; and the denominator of
which shall be the number of shares of Common Stock outstanding immediately prior to such
issuance (including shares of Common Stock dcemed to be issued pursuant to subsection
4(d)QXE)(1) or (2)) (but not including shares excluded from the definition of Additional Stock
by subsection 4(d)(ii)(B)) plus the number of shares of such Additional Stock. However, the
foregoing calculation shall not take into account shares deemed issued pursuant to
Section 4(d)(i)(E) on account of options, rights or convertible or exchangeable securities (or the
actual or deemcd consideration ‘therefor), except to the extent (i) such options, rights or
convertible or exchangeable secunties have been exercised, converted or exchanged or (i1) the
consideration to be pald upon such exercise, conversion or exchange per share of underlying
Common Stock is less than or equal to the per share consideration for the Additional Stock that
has given rise to the Conversion Price adjustment being calculated.

(B) No adjustment of the Conversion Price for the Preferred
Stock shall be made in an amount l2ss than one cent per share, provided that any adjustments that
are not reguired to be made by reason of this sentence shall be carmed forward and shall be either
taken mto account in any subsequent adjustment made prior to three (3) years from the date of
the event giving rise to the adjustment being carried forward, or shall be made at the end of three
(3) years from the date of the evert giving nse to the adjustment being carried forward. Except
to the limited extent provided for in subsections (E)(3) and (E){4), no adjustment of such
Conversion Price pursuant to this subsection 4(d)(1) shall have the effect of increasing the
Conversion Price above the Conversion Price tn effect immediately prior to such adjustment.

(C) In the case of the issuance of Common Stock for cash, the
consideration shall be deemed to be the amount of cash paid therefor before deducting any
reasonable discounts, commissions or other expenses allowed, paid or incurred by this
corporation for any underwriting or otherwise in connection with the issuance and sale thereof.

(D) In the case of the issuance of the Common Stock for a
consideration 1n whole or in part other than cash, the consideration other than cash shall be
deemed to be the fair value thercof as reasonably determined in good faith by the Board of
Directors irrespective of any accounting treatment.

(E) In the case of the issuance (whether before, on or after the
applicable Purchase Date) of options to purchase or rights to subscribe for Common Stock,
securities by their terms converuble into or exchangeable for Common Stock or opuions to
purchase or mights to subscribe for such convertible or exchangeable secunties, the following
provisions shall apply for all purpeses of this subsection 4(d)(i) and subscction 4(d)(i1):
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(1)  The aggregate maximum number of shares of
Common Stock deliverable upon :xercise (to the extent then exercisable) of such options to

purchase or nghts to subscribe for Common Stock shall be deemed to have been issued at the
timec such options or rights were issued and for a consideration equal to the consideration
(determined in the manner provided in subsections 4(d){i)(C) and (d)(i)(D)), if any, received by
this corporation upon the issuance of such options or rights plus the minimum exercise price
provided in such options or rights (without 1aking into account potential antidilution adjustments)
for the Common Stock covered thereby.

(2)  The aggregate maximwm number of shares of
Common Stock deliverable upon conversion of, or in exchange (to the extent then convertible or
exchangcable) for, any such convertible or exchangeable securities or upon the exercise of
options to purchase or tights to subscribe for such convertible or exchangeable securities and
subsequent conversion or exchange thereof shall be deemed to have been issued at the time such
securities were issued or such options or rights were issued and for a consideration equal to the
consideration, if any, received by this corporation for any such securities and related options or
nghts (exciuding any cash received on account of accrued interest or accrued dividends), plus the
minimum additional cons:deration, if any, to be received by this corporation (without taking into
account potential antidilution adjusTnents) upon the conversion or exchange of such securities or
the exercise of any related options or nghts (the consideration in each case to be determined in
the manner provided in subsections 4(d)(1)(C) and {(d)IXD)).

3) In the event of any change in the number of shares
of Common Stock deliverable or in the consideration payable 1o this corporation upon exercise
of such options or nghts or upon conversion of or in exchange for such convertible or
exchangeable secunties, including, but not limited to, a change resulting from the antidilution
provisions thereof (unless such options or rights or convertible or exchangeable securities were
mmerely deemed to be included in the numerator and denominator for purposes of determining the
number of shares of Common Stock outstanding for purposes of subsection 4(d)(1)(A)), the
Conversion Price of the Preferred Stock, to the extent in any way affected by or computed using
such opuons, rights or securites, shall be recomputed to reflect such change, but no further
adjustment shall be made for the actual issuance of Common Stock or any payment of such
consideration upon the exercise of any such options or rights or the conversion or exchange of
such securities.

(4)  Upon the expiration of any such options or rights,
the termination of any such rights to convert or exchange or the expiration of any options or
rights related to such convertible or exchangeable secunties, the Conversion Price of the
Preferred Stock, to the extent in any way affected by or computed using such options, rights or
securitics or options or rights related to such securities (unless such options or rights were merely
deemed 10 be mcluded in the numerator and denominator for purposes of determining the
number of shares of Common Stock outstanding for purposes of subsection 4(d){(i)(A)), shall be
recomputed to reflect the issuance of only the number of shares of Common Stock (and
convertible or exchangeable securities that remain in effect) actually issued upon the exercise of

such options or rights, upon the conversion or exchange of such securities ar upon the exercise of
the options or nights related to such securitiss
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(5)  The number of shares of Common Stock deemed
issued and the consideranion deemed paid therefor pursuant to subsections 4(d)(i)}(E)(1) and (2)

shail be appropriately adjusted to reflect any change, 1ermination or expiration of the lype
described in either subsection 4(d)(1 }E)(3) or (4).

(ii) “Additional Stock™ shall mean any shares of Common Stock issued
(or deemed to have been issued pursuant to subsection 4(d)(i)(E)) by this corporation after the
Purchase Date other than:

{(A)  Common Stock issued pursuant lo a transaction described
in subsection 4(d)(ii1) hereof: or

(B)  issuances specifically approved by the Board of Directors
of this corporation to employees, consultants, or directors of this corporation pursuant o a stock
option plan or restncted stock plan approved by the Board of Directors of this corporation; and

(C)  Common Stock issued pursuant to any equipment leasing
apreement or debt financing from a bank or similar financial institution approved by the Board of
Directors.

(i1r) In the event this corporation should at any time or from time to time
after the Purchase Date fix a record date for the effectuation of a split or subdivision of the
outstanding shares of Common Stock or the determination of holders of Common Stock entitled
to receive a dividend or other distribution payable in additional shares of Common Stock or other
secunitics or nghts convertible into, or entitling the holder thereof to receive directly or
mdirectly, additional shares of Common Stock (hereinafter referred to as “Common Stock
Equivalents™) without payment of any consideration by such holder for the additional shares of
Common Stock or the Common Stock Equivalents (including the additional shares of Common
Stock issuable upon conversion or exercise thereof), then, as of such record date (or the date of
such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of
the Series A Preferred Stock shall be appropnately decreased so that the number of shares of
Common Stock issuable on conversion of each share of such series shall be increased in
proportion to such increase of the aggregate of shares of Common Stock outstanding and those
issuable with respect to such Common Stock Equivalents with the number of shares issuable
with respect to Common Stock Equivalents determined from time to time in the manner provided
for deemed 1ssuances in subsection 4(3)(1)(E).

(1v) If the number of shares of Common Stock outstandirig at any time
after the Purchase Date is decreased by a combination of the outstanding shares of Commeon
Stock, then, following the record date of such combination, the Conversion Price for such series
of Preferred Stock shall be appropnately .ncreased so that the number of shares of Common

Stock issuable on conversion of each share 3f such series shall be decreased in proportion to such
decrease in outstanding shares.

(e) Recapitahizatigns. [ al any time or fram time to time there shall be a

recapitahzation of the Common Stack (other than a subdivision, cotnbination or merger or sale
of assets transaction provided for clsewhere in this Section 4 or Scction 2) provision shall be
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made so that the holders of the Preferred Stock shall thereafter be entitled to receive upon
conversion of the Preferred Stock the number of shares of stock or other securities or property of
the Corporation or otherwise, to which a holder of Common Stock deliverable upen conversion
would have been entitled on such recapitalization. In any such case, appropriate adjustrment shall
be made in the application of the provisions of this Section 4 with respect to the rights of the
holders of the Preferred Stock afier the recapitalization to the end that the provisions of this
Section 4 (tacluding adjustment of the Conversion Price then in effect and the number of shares
purchasable upon conversion of the Preferred Stock) shall be applicable after that event as nearly
equivalent as may be practicable. In the event the corporation at any time or from time 1o time
shall effect a subdivision or combination of its outstanding Common Stock into a greater or
lesser number of shares without a proportionate and corresponding subdivision or combination of
its outstanding Preferred Stock, then and in each such event the Conversion Pricc shall be
decreased or increased proportionaely.

(f) No Impairment.  Chis corporation will not, by amendment of its
Certificate of Incorporation ot through any recrganization, recapitalization, transfer of assets,
consolidation, merger, dissolution, 1ssue or sale of secunties or any other voluntary action, avoid
or seek to avoid the observance or performance of any of the terms to be observed or performed
hereunder by this corporation, but will at all times in good faith assist in the carrying out of all
the provisions of this Sectior. 4 2nd in the taking of all such action as may be necessary or
appropriate in order to protect the Conversion Rights of the holders of the Preferred Stock
against impairment.

(g0  No Eractional Shares and Certificale as 1o Adjustipents.

(i) No fractional shares shall be issued upon the conversion of any share
or shares of the Preferred Stock, and the number of shares of Common Stock to be issued shall
be rounded to the nearest whole share.

(i) Upon the occurrence of each adjustment or readjustment of the
Conversion Price of Preferred Stock pursuant to this Section 4, this corporation, at its expense,
shall promptly compute such adjustment or readjustment in accordance with the terms hereof and
prepare and furnish to each holder of Preferred Stock a certificate setting forth such adjustment
or readjustment and showing in detail the facts upon which such adjustment or readjustment is
based. This corporation shall, upon the written request at any time of any holder of Preferred
Stock, furnish or cause to be furnished to such holder a like certificate setting forth (A) such
adjustment and readjustment, (B) the Conversion Price for such series of Preferred Stock at the
time in effect, and (C) the number of shares of Common Stock 2nd the amount, if any, of other
property that at the ume would be received upon the conversion of a share of Preferred Stock.

(h)  Notices of Rzcord Date. #n the event of any taking by this corporation of
record of the holders of any class of secunties for the purpose of determining the holders thereof
who are entitled to receive any dividend {other than a cash dividend) or other distribution, any
right 1o subscribe for, purchase or ctherwisc acquire any shares of stock of any class or any other
securitics or property, oI 1o receive any other right, this corporation shall mail to each holder of
Preferred Stock, at least twenty (200) days prior to the date specified therein, a notice specifying
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the date on which any such record is to be waken for the purpose of such dividend, distribution of
nght, and the amount and character of such dividend, distribution or right.

) Reservatign of Stock Issuable Upon Conversion. This corporation shall at

all times reserve and keep available out of its authorized but unissued shares of Common Stock,
solely for the purpose of effecting the conversion of the shares of the Preferred Stock, such
number of 1its shares of Common Stock as shall from tme to time be sufficient to effect the
conversion of all outstanding shares of the Preferred Stock; and if at any time the number of
authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion
of al] then outstanding shares of the Preferred Stock, in addition to such other remedies as shall
be avalable to the holder of such Preferred Stock, this corporation will take such corporate
action as may, in the opinion of its counscl, be necessary to increase its authorized but unissued
shares of Common Stock to such number of shares as shall be sufficient for such purposes

@) Nouces. Axy notice required by the provisions of this Section 4 to be
given to the holders of shares of Przferred Stock shall be deemed given if deposited in the United
States mail, postage prepaid, and addressed to cach holder of record at his address appearing on

the books of this corporation.
5. Voting Righ's.

(a) General Voung Rights. The holder of each share of Preferred Stock shall
have the right to one vote for each share of Common Stock into which such Preferred Stock
could then be converted, and with respect to such vote, such holder shall have full voting rights
and powers equal to the voting rights and powers of the holders of Common Stock, and shall be
entitled, notwithstanding any provision hereof, to notice of any stockholders’ meeting in
accordance with the bylaws of this corporation, and shall be entitled to vote, together with
holders of Common Stack, with respect to any question upon which holders of Common Stock
have the might to vote. Fractional votes shall not, however, be permitted and any fractional
voting rights available on an as-converted basis (after aggregating all shares into which shares of
Preferred Stock held by each holder could be converted) shall be rounded to the nearest whole
number (with one-half being rounded vpward).

o (b) Vonng for the Electon of Djrectors. As long as at least 300,000 shares of
Series A Preferred Stock onginally issued remain outstanding, the holders of shares of Series A
Preferted Stock shall be entitled to clect one (1) director of this corporation at each annual
election of directors. As long as a: least 300,000 shares of Series B Preferred Stock, the holders
of such shares of Series B Preferred Stock shall be entitled to clect one (1) director of this
corporation at each annual election of directors. The holders of outstanding Common Stock shall
be entitled 1o clect one (1) director of this corporation at cach annual election of directors. The
holders of Preferred Stock and Common Stock (voting together as a single class and nat as

separatc senes, and on an as-converted basis) shall be entitled 1o elect any remaining directors of
this corporation.

In the case of any vacancy (other than a vacancy caused by removal) in the office

of a director occurring among the directors elected by the holders of a class or series of stock
pursuant to this Section 5(b), the -emainirg directors so elected by that class or series may by
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affirmative vote of a majorrty thereof (or the remaining director so elected if there be but one, or
if there are no such directors remaining, by the affirmative vote of the holders of a majonty of
the shares of that class or series), elect a successor or successors to hold office for the unexpired
term of the director or directors whose place or places shall be vacant. Any director who shall
have been clected by the holders of a class or series of stock or by any directors so elected as
provided in the immediately preceding scntence hereof may be removed during the aforesaid
term of office, either with or without cause, by, and only by, the affirmative vote of the holders
of the shares of the class or series of stock zntitled to clect such director or directors, given either
at a special meeting of such stockholders duly called for that purpose or pursuant to a written
consent of stockholders, and any vacancy thereby created may be filled by the holders of that
class or series of stock represented at the meeting or pursuant to unanimeus written cousent.

6. Protective Provisions. So long as 2,000,000 shares (as adjusted for stock
splits, stock dividends, recapitalizations or the like) of Preferred Stock are outstanding, this
corporation shall not without first obtaining the approval (by vote or written consent, as provided
by law) of the holders of at least seventy-five percent (75%]) of the then cutstanding shares of
Preferred Stock:

(a) sell, convey. or otherwise dispose of all or substannally all of its property
or business or merge into ot consclidate with any other corporation (other than a whoily-owned
subsidiary corporation) or effect any transaction or series of related transactions in which more
than fifty percent (50%) of the voting power of this corporation is disposed of,

(b) pay a dividend with respect 1o any class of Preferred Stock or Common
Stock other than in Common Stock;

(c) redeem, purchase o- otherwise acquire (or pay into or set aside for a
sinking fund for such purposc) any sharc or shares of Preferred Stock or Common Stock;
provided, however, that this restriction shall not apply 1o the repurchase of shares of Common
Stock from employees, officers, directors, consultants or other persons performing services for
this corporation or any subsidiary pursuant to agreements under which this corporation has the
option to repurchase such shares a: cost or at cost upon the occurrence of certain events, such as
the termination of employment, approved by the Board of Directors or upon exercise of any

.rights of first refusal where the exercise of such rights is authorized by the Board of Directors;

(d) authorize or issue, or obligate itself to issue, any other equiry security,
including any other security convertible nto or exercisable for any equity security having a
preference over, or being on a pan'y with, ‘he Series C Preferred Stock with respect to dividends,
liquidation, redemption or voting;

(e}  increase or decrease the total number of authorized shares of Preferred
Stock or Common Stock;

49 alter or change the -ghts, preferences or privileges of the shares of any
series of Preferred Stock so as to a Tect adversely thal series of Preferred Stock; or

(8) amend or waive iny provision of the Company’s Certificate of
Incorporation or Bylaws so as to atfect adv=rsely the shares of Senies C Preferred Stock.
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7. Status of Redeemed or Converted Stock. In the event any shares of

Preferred Stock shall be redeemed or converted pursuant to Section 3 or Section 4 hereof, the
shares so converted shall be cancelled and shall not be issuabie by this corporation. The
Restated Certificate of Incorporation of this corporation shall be appropriately amended to effect
the corresponding reduction in this corporation’s authorized capital stock.

C. Common_Stock.  The nghts, preferences, privileges and restrictions
granted to and imposed on the Cornmon Stock 2re as set forth below in this Article [V(C).

1 Dividend Rights. Subject to the prior rights of holders of all classes of
stock at the time outstanding having prior nghts as to dividends, the holders of the Common
Stock shall be enntled to receive, when and as declared by the Board of Directors, out of any
assets of this corporation legally available therefor, such dividends as may be declared from time
to time by the Board of Directors.

2. Ligquidation Rights. Upou the liquidation, dissolution or winding up of
this corporation, the assets of this corporation shall be distributed as provided in Section 2 of
Division (B) of Article IV hereof.

3 Redemption. The (ommon Stock is not redeemabie, provided, however,
that this restriction shall not apply to the repwichase of shares of Common Stock from
employees, officers, dircclors, consultants or other persons performing services for this
corporation or any subsidiary pursuant to agreements under which this corporation has the option
to repurchase such shares at cost or at cost upon the occurrence of certain events, such as the
termmination of employment, approved by the Board of Directors or upon exercise of any rights of
first refusal where the exercise of such tghts is authorized by the Board of Directors.

4. Yoting Rights. The holder of each share of Common Stock shall have the
right to one vote for each such shace, and shall be entitled to notice of any stockholders’ meeting
in accordance with the bylaws of this corporation, and shall be entitled to vote upon such matters
and in such manner as may be provided by law.

ARTICLEV
Except as otherwise provided in this Certificate of Incorporau’oh, in furtherance
and not in limitation of the powers confecired by statute, the Board of Directors is expressly
authorized to make, repeal, alter, amend and rescind any or all of the Bylaws of this corporation.

ARTICLE VI

The number of directors of this corporation shall be fixed from time to time by a
bylaw or amendment thereof duly adopted by the Board of Directors or by the stockholders.

ARTICLE VIT

Elections of directors need not be by wrirten ballot unless the Bylaws of this
corporation shall so provide.
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ARTICLE VIII

Meeungs of stockholders may be held within or without the State of Delaware, as
the Bylaws may provide. The books of this corperation may be kept (subject to any provision
contained in the statutes) outside the State of Delaware at such place or places as may be
designated from time to time by the Board of Directors or in the Bylaws of this corporation.

ARTICLE IX

A director of this corporaticn shall, to the fidlest extent permitted by the General
Corporation Law as it now exists or as it rnay hereafter be amended, not be personally liable to
this corporation or its stockholders for monetary darnages for breach of fiduciary duty as a
director, except for liability (5) for any breach of the director’s duty of loyalty to this corporation
or its stockholders, (ii) for acts 5r omissions not in good faith or that involve intentional
misconduct or 3 knowing violation of law, (iii) under Section 174 of the General Corporation
Law, or (iv) for any transaction from which the director derived any improper persounal benefit.
if the General Corporation Law is amended, after approval by the stockholders of this Article, 1o
authonize corporation action further eliminating or limiting the personal lhiability of directors,
then the hability of a director of this corporation shall be eliminated or limited to the fullest
extent permitted by the General Corporation Law, as so amended.

Any amendment, repeal or inodification of this Article IX, or the adoption ol any
provision of this Amended and Restated Certificate of Incorporation inconsistent with this
Article IX, by the stockholders of this corporation shall not apply to or adversely affect any right

or protection of a director of this corporation existing at the time of such amendment, repeal,
modification or adoption.

ARTICLE X

This corporation reserves the right to amend, alter, change or repeal any provision
contained in this Amended and Restated Cenificate of Incorporation, in the manner now or
hereafier prescribed by statute, and all rights conferred upon stockholders herein are granted
subject to this reservation, except with respect to the rights provided to Holders of Preferred
Stock in Section B.6 of Article IV above.

ARTICLE XI

To the fullest extent permitied by applicable law, this corporation is authorized to
provide indemnification of (and advancement of expenses to) agents of this corporation (and any
other persons to which General Corporation Law of Delaware permits this corporation to provide
indemnification) through bylaw provisions, agreements with such agents or other persons, vote
of stockholders or disinterested directors or otherwise, in excess of the indemnification and
advancement otherwise permitted by Section 145 of the General Corporation Law of Delaware,
subject only to limits created by applicablz General Corporation Law of Delaware (statutory or

non-statutory), with respect to actions for breach of duty to this corporation, its stockholders, and
others.
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Any amendment, 1epeal or medification of the foregoing provisions of this
Article XI shall not adversely affect any right or protection of a director, officer, agent, or other
person existing at the timc of, or mcrease the lability of any director of this corporation with
respect to any acts or omissions of such director, officer or agent occurring prior to, such
amendment, repeal or modification

x x *

THIRD: The ‘oregoing amendment and restatemnent was approved by the
holders of the requisitc number of shares of said corporation in accordance with Section 228 of
the General Corporation Law of Delaware.

FOURTH:  That said ammendment and restatement was duly adopted in
accordance with the provisions of Section 242 and 245 of the General Corporation Law of
Delaware.
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IN WITNESS WHEREOF  this Restated Certificate of Incorporation has been
executed by Chief Executive Officzr of this corporation on this 3rd day of November, 2000.

/s/ Levent Gun -
Levent Gun
Chief Executive Officer
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