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SECRETARY OF STATE

- I, BILL JONES, .Secreta_ry of Stzte of the State of California,
hereby certify: ’

That the attached transcript has been compared with
the record on file in this office, of which it purports to
be a copy, and that it is full, true anad correct.

IN WITNESS WHEREOQOF, | execute
this certificate and affix the Grez_zt
Sezi of the State of California this

NQV ¢ S 1598

Secretary of State
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SOURCEFINDER, INC.,
a California Corporation

Dennis Bertkken and Theodore J. Roth hereby certify that:

. 1. They are the duly elected and acting President and Secretary, respectively,
of SourceFinder, Inc., a California corporaton (the “Corporation”). )

2 Article I of the Restated Anticles of Incorporation of this corparation is
_ hereby amended to read in its entirety as follows:

“ARTICLEI ‘

The name of the corporation is TriPort Technologies, Inc.”

-

3. The foregoing amendment of the Restated Articles of Incorporation has
been duly approved by the Board of Directors.

4, The foregoing amendment has besn duly approved by the required vote of
shareholdess in accordance with Sections 902 and 903 cf the Celifornia Corporztions Code. The
number of outstanding shares of each class entitled to vote with respect 1o the foregoing
amendment was 3,222,470 shares of Common Steck and 1,220,960 shares of Sexies A Preferred
Stock. The number of shares voting in favor of the for=going ameundment cqualed or exceeded
the vote required. The vote required was more than 8 majority of Common Siock and Series A
Preferred Stock voting together as a single class. more than a majority of the Commion Stock
voting as a separate class and more than a majerity of the Series A Preferred Stock voting as a
separate class.

We further declare under penalty of perjury undez the laws of the State of California that
the matters set forth in this certificate are rue and correst o our knowledg:. ‘

e

Date: October 7, 1998

W Bertken, Przsident

SO ILAMATIL 0!
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I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COPY OF THE CERTIFICATE OF INCORPORATION OF

"TRIPORT
TECHNOLOGIES, INC.T",

FILED IN THIS OFFICE ON THE THIRTEENTH DAY
OF JANUARY, A.D. 1999, AT 9 O’CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 01/13/1999
991015268 ~ 2988592

CERTIFICATE OF INCORPORATION
OF TRIPORT TECHNOLOGIES, INC.,
A DELAWARE CORPORATION

. The undersigned, a natural person (the “Sole Incorporator™), for the purpose of
organizing a corporation to conduct business and promote the purpose hereinafter stated, under
the provisions and subject to the requirements of the laws of the State of Delaware harcby

certifies that:

ARTICLE!

The niume of this corporation is TriPort Technologies, Ine.

ARTICLETI

The acidress of the corparation’s registered office in the State of Delaware is 30 Old
Rudnick Lane, City of Dovez, County of Kent 19901, The namne of its registered agent is such

address is CorpAmerica, [nc.

ARTICLE (I

The purpose of this corporation is to eagage in any lawful act for ?vhich a corporation
now or hercafrer may be organized under the Delawars Geseral Corporation Law.

ARTICLEIY

A. Clusses of Stock. This corporation is euthorized 1o Issue two classes of stock to be
designated, respectively, "Common Stock” and "Series A Preferred Stock.” The total number of
chares which the corporation is authorized to issue is Seven Million Twa Hundred Thousand

(7,260,000) shares. Five Miltion (5,000,000) shares shall be Common Stack and “Two Million

Two Hundred Thousand Shares (2,200,000) sharcs shall be Serics A lfrcfcrred Stock. The
Common Stock shall have a par value of $0.001 per share and the Series A Preferred Stock shall

have 2 par vahie of $0.001 per share.

B. Rights, Preferences aqd Restrictions of Preferred Stock. The rights, preferences,
restrictions and other matters zelating to the Series

1. Dividend Provisions. Su
may from time: to time come into existence,

chall be eatided to receive dividends, out of any as

preference to sy declaration or payment of any

or other securitics and rights convertib

indirectly, additional shares of Commo

le into or ent

A Preferred Stock are ss follows:

biect to the rights of series of Preferred Stock which
the holders of shares of Series A Preferred Stock

sets legally available therefor, prior end in

dividend (payable other than in Common Stock

titling the holder thereof to receive, direclly or

1 Stock of this carporation) on the Common Stock of this

corporation, ai the rate of $0.14 per share per anaur er, if greater (as determined on & per anoum

LOWID MHLAML (13D a33ANg 06C)
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basis and an as converted basis for the Series A Preferred Stock), an amount cqual to that paid on
any other outstanding shares of this corporation, pavable quarterly when, as and if declared by
the Board of Jirectors. Such dividends shall be cunulative so that, if such dividends in respect
of any previous or current annual dividend period, at the annual rate specificd above, shall not
have been paid or declared and a sum sufficient for the payment thereaf set apart, the deficiency
shall first be fuily paid before any dividend or other distibution shall be paid on or declared end
set apart for tae Common Stock. Any accumulation of dividends on the Serics A Preferred Stock
shall not bear interest. Cumulative dividends with respect to a share of Series A Prefarred Stock
which are accrued, payable and/or in arrears shall, upon conversion of such share to Common
Stock and unless declared, subject to the rights of serics of Preferred Stock which may from (ime
to time come into existence, be paid to the extent assets are legally available therefor and any
amounts for which assets are not legally available shall be paid promply as assets become

legally availasle therefor; any partial payment will be made pro rata among the holders of such
shares; provicled, however, thal no such dividend will be paid for shares of Series A Prefecred

Stock which are converted to Commen Stock within three (3) years of the {ssuance date of the
Series A Prefirred Stock.

2. Liguidation Preference.

2 In the event of any liquidation, dissolution or winding up of this
corporation, either voluntary or involuntary, subject to (b rights of scries of Preferred Stock
which may from time to time come into existence, the holders of Series A Preferred Stoctf shall
be catitled to teceive, prior and in preference to azy distribution of any qf tt‘me assets of this
corpocation tc the holders of Common Stuck by reason of their nwn.erstnp ,mefeof, an amount per
share equal to the surm of (i) $1.39 for each outstanding shece of Series A E?rc_rerre.d S.tc__mk (the
"Original Series A Issue Price”) and {if) an amount equal to 10% of the Onglr}a[ Senes A Is;uc
Price far each 12 months that has passed siace the date of issuance of any Series A( Prcicne t
Stock plus deslared but unpaid dividends on such share. If upon the occurrence of su; ;Vinbc
the assets and funds thus distributed among the holders of the Scnes.A Preferrec'! ?toc 5 ta_ Y
insufficient to pernit the payment lo such helders of the full aforesaid Pfe_&"".nal a{;?;m 5 B,
subject to the rights of series of Prefarred Stock which may from 'tu"ne t1° tfm“:l ﬁi‘f‘;mk;u hall e
existence, the entire assets and funds of the corpotation legall}f Mmla‘? ¢ 1or OI;U Zn o the amoun
distributed ralebly among the holders of the Serizs A Preferred Stock in prop _

of such stock owned by each such holder.

b. After the distributions describes in subsection (2) ahqvc have bguel?o

) . ; . mc

id, subject to the rights of series of Preferred Stock which may from Ume to t‘;mi ;gldm o

pa%stencc the remaining assets of the corporation available for distribution tg s C;tr Bl e

:)?distﬁb'utcd among the holders of Series A Prefarred Stock angl Cormon tz ofi\\ T e
on the numher of shazes of Common Stock held by each (asswming conVersio

A Preferred Stock).

¢. A consolidation or merger of this.cgrporétion wnlg 0(;;1:1{:1 kanz):1 }o;k;ctrh e
carporation or corporations, of 2 sale, conveyance ot disposition of all or suds \

i . . I 2na (] v F l . . l'

of (a "Corporate Transaction"), shall be treated as follows:
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- ' (i)  Inthe event of a Corporate Transaction, subject to the
rights of series of Preferred Stock which may from time to time come into existence, the holders

of Series A Prefcrred Stock shall be entitled to receive, prior and in preference to any distribution
of any of the assets of this corporation to the holders of Common Stock by reason of their
ownership thereof, an umount per share equal to the sum of (i) $1.39 for each outstanding share
of Series A Preferred Stock (the "Original Serics A Issue Price”) and (i) an amount equal to 0%
of the Original Series A Issuce Price for each 12 months that has passed since (he date of issuance
of any Series A Prelemred Stock. If upon the occurrence of such event, the assets and tunds thus
distributed aniong the holders of the Series A Preferred Stock shall be insufficient to permit the
payment lo such holders of the full aferesaid preferenta] amounts, then, subject to the rights of
series of Prefiarred Stock which may from time to time come into eXistence, the entire assets and
funds of the corporation legally available for distribution shall be distributed ratably among the

holdcrs of the Series A Preferred Stock in proportion to the zmount of such stock owned by each
such holder.

. (i)  After the distributions described in subsection (i) above
have been paid, subject to the rights of serics of Preferred Stock which may from time to time
come into existence, the remaining assels of the corporation available for distribution to
shareholders shall be distributed among the holders of Series A Preferred Stock and Common
Stock pro rat. based on the number of shares of Common Stock held by each (assuming
conversion of all such Series A Preferred Stock); provided, however, that if in such Corporate
Transaction the shareholders shall have received an agaeegate of $50,000,000 or more, the
holders ol Series A Prefeered Stack shall not be entitled to the distribution in subsection (1)
above, and immediately prior to such Corporate Transaction their shares of Series A Preferred
Stack will automatically be converted to Common Stock and the assets of the corporation
available for dlistribution to shareholders shall be distributed among the holders of Common
Stock pro rata based on the nurber of shares of Common Stock held by each.

3. Redemption.

2 On or at any time alter the third anniversary of the issuence of the

Series A Preferred Stack, upon the reccipt by this corporation of the written request of .the ‘
holders of 1ot Less than sixty-six and two-thirds percent (66 2/3%) of the then ogtstandmg Series
A Preferred Stock ("Redemption Request”), this corporation sh_z:ll, 1o the extent it may lawfully
do so, redeem the sharcs of the Series A Preferred Stock spccit;eél in su;h[RCdc;ann\ Rc:;xcst

ayin in cash thercfor a sum per share equal 1o the Original Series A Issue Price plus
anu;ltnci\ml to ten percent (10“/5 of the Original Series A Issue Price for cach 12 months tl‘}gt
has passed since the date of issuance of any Series A Preferred Stock plus c%'ccla':cd but unpaid
divideads on such share (such total amount is hereinafter .referred to as the "Series A Redemption
Price") for the shares to be redecmed. The holders of Series A Preferred §tock may:g{cmsc.t}us
richt only on time. Upon receipt of 2 Redemption Request, the corporation shall deliver vmtltcnlxl
notice of such event to each other holder of Series A Preferred Stoc:k and such o’fhr.:r‘ holders s uh
be permitted to request that their shares be included in the redemption of shares initiated by suc

Redemption Trequest.

b, In the evert of any redemption of only a pazt of the then outs_tand'mg
Series A Preferred Stock, this corporation shall effect such redemption pro rate according to the

SOTIBILAMAS 47401 oY% Wi 62.00C) _ P ATE NT
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number of shares of Series A Preferred Stock held by each holder thereof who hes requested to
he included i1 the redemption.

. ooc At least 20 but no mare than 90 days prior to the date fixed for any
redemplivn of Series A Preferred Stock (the "Redemption Date"), written notice shall be mailed.
first class postage prepaid, to each holder of record (at the close of business on the business day‘
next preceding the day on which netice is given) of the Series A Preferred Stock, as applicable
tq be redeemed, at the address last shown on the records of this corporation for such holder o; '
given by the holder to this corporation for the purpose of notice or if no such address appears or
is given at the place where the principal executive vffice of this corporation is located, notifyiny
such holder of the redemption to be effected, specifying the number of shares 10 be redeemed
frorm such ho.der, the Redemption Date, the Series A Redemption Price, the place at which
payment may be obtained and the date on which such holder's Coaversion Rights (as hereinafter -
glcﬁncd) as ta such shares terminate and calling upon such holder to surrender to this corporation
in the manner and at the place designated, his certificate or certificates representing the shares to ’
be re.dce;med +the "Redemption Notice"). Except as provided in subsection 3(d) and except as
prokibited by applicable Celifornia corporate law, on or after the Redemption Datc, each holder
of Series A Preferred Stock to be redcemed shall surrender to this corporation the certificate or
certificates representing such shares, in the manner and at the place dasignated in the
Redemption Notice, and thereupon the Series 4 Redemption Price, of such shares shall be
payable to the order of the person whose name appears on such certificate or certificates as the
ownoer thereo! and each surrendered certificate shall be cancelled. In the event less than all the
sharcs represented by any such certificate ere redeemed, a new certificate shall be issued
representing the unredeemed shares.

~d. From and after the Redemption Dare, unless there shatl have been a
default in payment of the Series A Redemption Price, all rights of the holders of such shares as
holders of Series A Preferred Stock (excep! the right to receive the Series A Redemption Price,
withaut interest upon surrender of their certificate or certificates) shall cease with respect to such
shares, znd such shares shall not thereafter be transferred on the books of this corporation or be
deemed to be outstanding for any purpust whatsoever. If the funds of the corporation legally
available for redemption of shares of Preferred Stock on any Redemption Date are insufficient to
redeern the total number of shares of Scrics A Preferred Stock to be redeemed on such date, )
those funds which are legally available will be used to redeem the maximum possible number of
such shares ratably among the holders of such shares to be redeemed. The shares of Preferred
Stock not redvemed shall remain outstanding and entitled to all the rights und preferences
provided herein. At any time thereafter when additional funds of the co'rpf)mtion.are legally
available for the redemption of shares of Preferred Stock, such funds will immediately be used to
redeem the balance of the shares which the corporation has become obligaled to redeem on any
Redemption Date but which ithas not redesmed.

4. Conversion. The holders of the Series A Preferred Stock shall have
conversion rights as follows (the "Conversion Rights"):

PATENT
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a. Right to Convert.

() Subject to subsection 4(c), each share of Series A
Preferced Stock shall be convertible, at the option of the holder thereof, at any time afler the date
of issuance o such share and prior to the close of business on any Redemption Date as may have
been fixed in any Redemption Notice with respect to such shar, at the office of this corpo;ation
or any (ransfer agent for the Series A Preferred Stock, into such number of fully paid and
nonassessable: shares of Common Stock as is determined by dividing the Onginal Scries A Issue
Price by the Conversion Price at the time in effect for such share. The initial Conversion Price
per share for shares of Serics A Preferted Stock shal| be the Original Series A Issue Price;

pr(?vided, howwever, that the Conversion Price for the Series A Preferred Stock shall be subject to
adjustment as set forth in subsection 4(c).

. (i)  Inthe event of a call for redemption of any shares of Series
A Preferred Stock pursuant to Section 3 hercof, the Conversion Rights shall terminate as to the

shares desigaated for redemption at the close ¢f businzss on the Redemption Date, unless default
is made in pavment of the Redemption Price,

(i)  Each share of Series A Preferred Stock shall automatically
be converled :nto shares of Common Stock at the Conversion Price at the time in effect for such
Series A Prefurred Stock immediately upon the earlier of (A) the consummation of the
corporation’s sale of its Common Stock in a bona fide, firm commitment underwriting pursuant
lo & registration statement under the Securities Act of 1933, as amended, the public offering price
of which was not less than $7.50 per shere (adiusted to reflect subsequent stock dividends, stock
splits or recapitalization) and $10,000,000 in the aggregate or (B) the date upon which the
corparation obtains the consent of the holders of a majority of the then outstanding shares of
Series A Preferred Stock.

b, Mechanics of Conversion. Before any holder of Series A Preferred
Stock shall be entitled to convert the same into shares of Common Stock, he shall swrender the
certificats ot certificates therefor, duly cndorsed, at the office of this corpo ration ot of any
transfer agent for the Series A Preferred Stock, and shall give wrilten notice by mail, postage
prepaid, to this corporation at its principal corporate office, of the election to convert the same
and shall state thorein the name or names in which the certificatc or certificates for shares .Of
Common Stock are to be issued. This corporation shall, as soon as practicable thereafter, issue
and deliver at such office to such holder of Senies A Preferred Stock, or to the nominee o
nominees of s.1ch holder, a certificate or cectificates for the number of shares of Common Stock
to which such holder shall be entitled as aforesaid. Such conversion shall be deemed to have
been made immediately prior to the close of business on the date of such S}nrcndc: of 'the shares
of Serics A Praferred Stock to be converted, aad the person or persons entitled to receive the
shares of Common Stock issuable upon such conversion shall be treated for all purposes as the
recard holder ar holders of such shares of Common Stock as of such date. 1fthe conversion is in
connection with an underwritten offer of securities rcgisterec! pursuant to the "SccunueS Actof
1933, the conversion may, at the option of any holder tendcnn'g Series A Prete;ﬂrrec? Sso'clf for
conversion, be conditioned upon the closing with the urderwriter of the sale of securities .
pursuant to such offering, it which event the person(s) entitled to receive the Common Stoc
issuable upon such canversion of the Series A Preferred Stock shall not be deemed to have

SO INLAMATEINCY ! 421231 DO} P ATENT
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converted such Series A Preferred Stock until imumediately priar to the closing of such sale of
securities.

. ¢. Conversion Price Adiustments of Preferred Stock. The Conversion
Price of the Series A Preferred Stock shall be subject to adjustment from time to time as follows:

)] A. If the corpuration shall issue any Additional Stock
(as d:efmcd below) after the date upon which any shares of the Series A Preferred Stock were
fiest tssuzd (the "Purchase Date” with respect to such scries) without consideration or for a
consideration per share less than the Conversion Price for the Series A Preferred Stock in effect
immediately 3riar to the issuance of such Additional Stock, the Conversion Price for the Scries A
Preferred Stock in effect immediately prior to each such issuance shall forthwith (except as
otherwise previded in this clause (i) be adjusted to a price equal to the per share purchase price -
for such Additional Stock.

B. No adjustment of the Conversion Price for the Series A
Preferred Stock shall be made in an smount less than one cent per share, provided that any
adjustments vhich are not required to be made by reason of this seatence shall be carried
forward and shall be either taken into account in any subsequent adjustment made prior to 3
years from the date of the event giving rise ta the adjusunent being carried forward, or shall be
made at the end of 3 years from the date of the event giving rise to the adjustment being carried
forward, Except to the limited extent provided for in subsections (E)(3) and (E)(4), no
adjustmeat of such Conversion Price pursuant to this subsection 4(¢)(i) shall have the effect of
increasing the Conversion Price 2bove the Conversion Price in effect immediatcly priot to such
adjustment.

C. In the case of the issuance of Common Stock for
cash, the contideration shall be deemed to be the amount of cash paid therefor before ded.ucting
any reascnable discounts, conumissions Ot other expenses allowed, pa.id or incurred by this
corporation for any underwriting or otherwise in connection with the issuance and sale thercof.

D. Tn the casc of the issuance of the Common Stock for
a consideration in whole or in part othee than cash, the consideration other than ¢cash §hakl be
deemed to be the fair value thereof as dotermined by the Board of Directors irrespective of any
accounting treatment.

E. In the case of the issuance (whether before, on or
after the applicable Purchase Date) of options to purchase or rights to subscribe for Common
Stock, sceurities by their terms convertible into or exchangeable for Comn;cgn Stock or options to
purchase or rights to subscribe for such convertible or exchangeable securities, the fc?}l.(avnng
provisioas shall apply for all purposes of this subseztion 4(c)(i) and subsection 4{cXit):

1. The aggregate maximum number of shares of

i 18 xercisable) of such
Common Stack deliverable upon exercise (to the extent then exercisa
options to purchase or rights to subscribe for Common Stock shall be deemed to

have been issued 2t the time such options or righ'ts were jssued and for a
considcration equal to the consideration (determined in the manner provided in
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subsections 4(c)(i)(C) and (c)()(D)), if any, received by the corporation upon the
issuance of such options or rights plus the exercise price provided in such options
or rights (without taking into eccount potentiat antidilution adjustments) for the
Common Stock covered thereby.

2. The aggregate maximun number of shares of
Common Stock deliverable upan conversion of or in exchange (1o the extent then
convertible or exchangeable) for any such convertible or exchangeable securities
or upon the exercise of options to purchase or rights to subscribe for such
convertible or exchangeable sceurities and subsequent conversion or exchange
thersof shall be deemed 1o have been issued at the time such securities were
issued or such options or rights were issued and for a consideration equal to the
consideration, if any, received by the corporation for any such securities and
related options or rights (excluding any cash received on account of accrued
interest or accrued dividends), plus the additional consideration, if any, to be
received by the corporation (without taking into account potential antidilution
adjustments) upon the conversion or exchange of such securities or the exercise of
any related options or righls (the consideration in each case to be determined in
the manner provided in subsections 4(¢)(i)(C) and (c)(i)}(D)).

3. Inthe event of any change in the number of
shares of Comman Stock deliverable or in the consideration payable to ths
corporation upon exercise of such options or rights or upon conversion of or in
exchange for such convertible or exchangeable securities, including, but not
limited to, a change resulting from the antidilution provisions thereof, the
Couversion Price of the Series A Preferred Stock, to the extent in any way
affceted by or computed using such options, rights or securitics, shall be
recomputed to refiact such change, but no further adjustment shall be made for the
actual fssuance of Commaon Stock or any payment of such consideration upon the
excicise of any such options or rights cr the conversion or exchange of such
securities.

4, Upon the expiration of any such options or
rights, the termination uf any such rights to convert or exchange or the exp:zraﬁon ‘
of any options or rights related to such convertible or exchangeable sccunties, the
Conversion Price of the Scries A Preferred Stock, to the extent in any way
affected by or computed using such options, rights or securities or options ot
Tights related to such securitics, shall be recomputed to reflect the issuance of only
(e nurnber of shares of Coramon Stock (and convertible or exck}angcablc
securities which remain in effect) actually issued upon the exercise of such
options or rights, upon the conversion of exchange og §uch securities or upon the
excreisc of the options or rights related to such secunties.

5. ‘The number of shares of Common Stock

deemed issued and the consideration deemed paid therefor pursuantto subsections
4(c)i)(E)1) and (2) shall be appropriately adjusted to reflect any chenge,

-~
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termination or expiration of the type described in either subscction 4(c)(i)(E)(3) or

(4).

. (i) "Additional Stock™ shall mean any shares of Common
Stock 1ssjucd (or deemed to have beca issued pursuant to subsection 4(c)(1)(E)) by this
corporation after the Purchase Date other than

o . A, Common Stock issued pursuant to 2 transaction
described in subsection 4(c)(iif) hereof;

N B.  shares of Common Stock issuable or issued to
employess of this corporation directly or pursuant to a stock option plan or restricted stock plan
approvecf by the Board of Directors of this corporation al any time when the total number of |
shares o.ﬁ' Coramon Stock so issuable or issued (and not repurchased at cost by the corporation in
connection with the lermination of employment) does not exceed 1,510,000; or

.- C.  upto 50,000 shares of Common Stock issuable or
issued to contractors or consultants retained by this corporation.

(i)  Inthe event the corporation should at any time or from time
to time aRer the Purchase Dats fix 2 record date for the effectuation of a split or subdivision of
the outstanding shares of Common Stock cr the determination of holders of Common Stock
eatitled to receive a dividend or other distribution payable in additional shares of Common Stock
or other seeurities or rights convertible into, or entitling the holder thereof to receive directly or
indirectly, additional shares of Common Stock (hereinafter referred to as "Comumon Stock
Equivalents”! without payment of any considerarion by such holder for the additional shares of
Common Stock ot the Common Stock Equivalents (including the additional shares of Common
Stack issuable upon conversion or exercise thereol), then, as of such record date (or the date of
such dividend distribution, split or subdivision if no record date 15 fixed), the Conversion Price of
the Series A Preferred Stock shall be appropriately decreased so that the number of shares of
Common Stock issuable on conversion of each share of such series shall be increased in
proportion to such increase of the aggregate of shares of Coramon Stock outstanding and thosc
issuable with respeet to such Common Stock Equivalents.

(iv)  If the number of shares of Common Stock outstanding at
any time after the Purchase Date is deccased by 2 combination of the outstanding shares of
Common Stack, then, following the record date of such combination, the Conversion Prce for
the Series A Preferred Stock shall be appropriately increased so that the number of shares of
Common Stock issuable on conversion of each share of such series shall bs decreased in
proportion to such decrease in outstanding shares.

d Other Distributions. In the event this corporation shall declarc a
dstribwiion payable in securities of other persons, evidences of indebt‘edness i_swed by this
corporation ¢ other persons, assets (excluding cash dividends) or options or nghts not referred
o in subsection 4(c)(iii), then, in each such case for the purpose of this subsection 4(d), the
holders of (he Series A Preferred Stock shall be entilled to a proportionate share o any such
disteibution 25 though they were the holders of tae rumber of shares of Common Stock of the
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corporation into which their shares of Series A Preferred Stock are convertible as of the record

date fixed for the datermination of the holders of Common Stock of the corporation entitled to
receive such distribution.

e. Recapitalizations. If at any time or from time to time there shall be a
recapitalization of the Common Stock (ather than a subdivision, combination or merger or sale
of assets transaction provided for elsewhere in this Section 4 or Section 5) provision shall be
made so that the holders of the Series A Preferred Stock shall thereafter be entitled to receive
upon conversion of the Series A Preferred Stock the number of shares of stock or other securities
vt property of the Company or otherwisc, to which a holder of Common Stock deliverable upon
conversion would have been entitied on such recapitalization. In any such case, appropriate
adjustment shall be made in the application of the pravisions of this Section 4 with respect to the
rights of the holders of the Series A Preferred Stock after the recapitalization to the end that the
provisions of this Section 4 (including adjustment of the Conversion Price then in effect and the
number of shares purchasable upon conversion of the Series A Preferred Stock) shall be
applicable afier that event as nearly equivalent as may be practicable.

f Nolmpairment. This corporation will not, by amendment of its
Artictes of Incorporation or through any rearganizalion, recapitalization, wansfer of assets,
consolidztior, merger, dissolusion, issue or sale of securities or any other voluntary action, avoid
o seek 10 avnid the observance or performance of any of the terms to be observed or performed
bereunder by (his corporation, but will at all times in good faith assist in the carrving out of all
{ne provisions of this Section 4 and in the taking of all such action as may be necessary or
eppropriatc in order to protect the Cenversior Rights of the holders of the Serics A Preferred
Stock against impairment.

g. No Fractional Shares and Certificatc as to Adiustments,

(i)  No frectional shares shall be issued upon conversion of the
Reries A Preferred Stack, and the nurnber of shares of Cgmmon Stock to _be issued shatl be
rounded to the nearest whale share. Whether or not fractional shares are msuabi.e upon such ;
conversion shall be detenmined on the basis of the total pumber of shares of Seres A P;:cf?m
Stock the holder is a¢ the time converting into Common Stock and the number of shares o
Common Stack issuable upon such aggregats coaversion.

(i)  Uponthe occurrence of each adjgtrmnt ot rcadjusgment of
the Conversinn Price of Series A Preferred Stock pursuant o this Section 4, ﬁgxgﬁzn;r:, at
its expense, shall promptly compute such adjustment o readjustment in acear

terms hereof and prepare and furmish to each holder of Series A Preferred Stock a certificate

setting forth such adjustment of readjustment and showi:ig“in detaii }:J:ﬁ;t:nuf;i ;Tx:th ;L;cgmc
] ' is based, Thi ation shall, upon ‘
adjustment oz readjustment 18 based. This corpor: Sl g e o
fany holder of Series A Preferred Stock, furnish or cause ) suchi ho s
2enigcaw:c se:ting forth (A) such adjustment and readjustment, (B} the Com/mt.oi? :;?ceo;totm ecr
time in effect, and (C) the number of shares of Common Steck .and the armoun 'fs y, o
property Whi ;h ot the time would be received upon the conversion of a share ol Senes

Preferred Steck.
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h. Notices of Record Date, In (he event of any taking by this corporation
of a record of the holders of any cluss of securities for the purpose of determining the holders
thereof who zre eatitled to receive any dividend (other than a cash dividend) or other
distribution, aay right to subscribe for, purchase or otherwise acquire any shares of stock of any
class or any cther securities or property, or to receive any other riaht, this corporation shall mail
to each holder of Series A Preferred Stock, at least 20 days prior to the date specified thercin, a
notice specifving the date on which any such record is to be taken for the purpose of such

dividend, dis:ribution or right, and the amount and character of such dividend, distribution or
right.

i. Reservation of Stock [ssuable Upon Conversion. This corporation
shall at ell tirnes reserve and keep available out of its authorized but unissued shares of Common
Stock solely (or the purpuse of effecting the conversion of the shares of the Series A Preferred
Stock such number of its shares of Common Stock as shall from time to time be sufficieat to
cffect the corversion of all outstanding shares of the Series A Preferred Stock: and if at any time
the number of authorized but unissued shares of Common Stock shall not be suflicient o eTect
the conversicn of all then outstanding shares of the Series A Prefarred Stock, in 2ddition to such
other remedins as shall be evailable to the holder of such Prefecred Stock, this corporation will
take such cotporate action as may, in the opinion of its counsel, be necessury to increase its

authorized but unissued shares of Common Stock to such number of shares as shall be sufficient
for such puryoses.

. Notices. Any notice required by the provisions of this Section 4 to be
given to the holders of shares of Series A Preferred Stock shall be deemed given if deposited in
the United States mail, postage prepaid, and addressed to each holder of record at his address
appearing on the boaks of this corporation.

5. Voting Rights. The holder of each share of Series A Preferred Stock shall
have the right to one vote for each share of Common Stock into which such Series A Preferred
Stock could then be converted (with any fractional share determined on an aggregate conversion
basis being rounded to the nearest whole share), and with respect to such vote, such holder shall
have full votng rights end powers equal to the voting rights and powers of the bolders of
Common $teck, and shall be entitled, notwithstanding any provision hereof, to notice of any
sharcholders' meeting in accordance with the bylaws of this corporation, and shall be entitled to
vots, together with holders of Common Stock, with respect to any question upen which holders
of Common Stock have the right to vote, except as set forth in Section 6 below.

6. Election of Direclors. The number of directors of this corporation shall be
five (5). Notwithstanding Section 5 above, (i) the holders of Series A Preferred Stock, voting as
a single class, shall be entitled to elect three (3) dircctors of the corporation and (ii) the holders
of Comnion Stock, voting as a scparate class, shall be entitled to clect two (2) slirectors. At any
mesting held for the purpose of electing or nominating dircctors, the presence in person or by
proxy of the holders of a majority of the Series A Preferred Stock then outstanding sha}!
constitute a quonum of the Serics A Preferred Stock for the clection or nomination of directors to
be elected or nominated solely by the holders of Series A Preferred Stock. Atany meeling held
for the purpese of electing directars, the presence in person or by proxy of the holders of a
majority of the Common Stock then outstandiog shall constitute a quorum of the Common Stock
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for the election of directors to be elceted solely by the holders of Common Stock. A vacancy in
any directorsiip elected by the holders of Series A Preferred Stock shall be filled only by vote of
the holders of Series A Preferred Stock and any vacancy in any directorship elected by the
holders of Cammon Stock shall be filled only by vote of the holders of Common Stock.

7. Protective Provisions. Subject to the rights of series of Preferred Stock which
may from time to time come into existeace, so long as sharcs of Series A Preferred Stock are
outstanding, this corporation shall not without first obtaining the approval (by vote or written
conscat, as provided by law) of the holders of at least a majority of the then oulstanding shares of
Series A Preferred Stock: :

a sell, convey, or otherwisc dispose of or encumber all or substantially
all of its property or business or merge into or consolidate with any other corporation (other than -
a wholly owned subsidiary corporation) or effect any transaction or series of related transactions
in which more than 50% of the voting power of the corporation is disposed of; or

b. alter or change the sights, preferences or privileges of the shates of
Series A Preferred Stock so as to affect adversely the shares, or take any other uction that is
detrimental t) the interests 6f the holders of Serizs A Preferred Stock; or

¢. increase the authorized number of shares of Series A Preferred Stock;
or

d. creatc any new class or series of stock or any other securities
convertible i1to equity sceuritics of the corporation having a preference over, or being or 2 parity
with, the Series A Preferred Stock with respect ta voting, dividends or upon liquidation; or

e. doany act or thing which would result in taxation of the holders of
shares of the Series A Preferred Stock under Section 305 of the Intemal Revenue Code of 1986,
as amended (or any comparable provision of the Intemal Revenuc Code as heteafter from time to
lime ameaded); or “

f. take any action which results in the redemption of, repurchase of, or
payment or declaration of dividends with respect to, any shares of Preferred Stock or Common
Stock except thal repurchases of shares of Commaon Stock in connection with the termination of
employment shall not require consent under this Section; or

g. increase the authorized number of directors of the corporation.

8. Status of Converied or Redeemed Stock. In the event any shares of Series A

Preferred Stoek shall be redecmed or converted pursuant to Section 3 or Section 4 hereof, the
shares so converted or redeemed shall be cancelled and shall not be issuable by the carporation.
The Certificate of Incarporation of this corposetion shall be appropriately amended to effect the
corresponding reduction in the corporation's euthorized capitel stock.

9. Repurchase of Shares. In connection with repurchases by this Corporation of
its Common Stock pursuant to its agreements with certain of the holders thereof, Sections 502

1
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and 503 of the California General Corporation Law shall not apply in whole or in part with
respect to such repurchases.

C. Cymmon Stock.

1. Dividend Rights. Subject to the prior rights of holders of all classes of stack
at the time outstanding having prior rights as to dividends, the holders of the Common Stock
shall be entitied to receive, when and as declared by the Board of Directors, out of any asscts of

the carporation legally available therefor, such dividends as may be declared from time to time
by the Board of Directors.

2. Liquidation Rights. Upon the liquidatton, dissolution or winding up of the

corporation, the asscts of the corporaticn sha!l bs distributed as provided in Section 2 of Division .
(B) of this Article IIT hereof.

3. Redemption, Holders of Common Stock have no redemption rights.

4, Voting Rights. The holder of cach share of Common Stock shall have the
right to one vote, and shall be entitled to notice of any sharcholders' mecting in accordance with

the Bylaws of this corporation, and shall be entitled to vote upon such matters and in such
manner as may be provided by law.

ARTICLEV

A. Exculpation. A director of the corporation shall not be personally liable to the
corporation cr its stockholders for monetary damages for breach of fiduciary duty as a director,
except for Liability (i) for aay breach of the director's duty of loyal.ty to thc. carporation o its
stockholders, (ii) for acts or omissions not in good faith or which involve intentional m:s_conduct
or 2 knowing violation of law, (iii) under Section 174 of the Delaware General Corporation Law
or (iv) for any transaction from which the director derived any improper personal beneﬁt. If :che
Delaware General Corporation Law is hereafter amended to g’urchfn: reduce or to authorize, with
the approval of the corporation's stockholders, further reductions in the liability ot: the ‘
corpatation's directars far breach of fiduciary duty, then a dircctor of the cc‘:rporano‘n shall not be
liable for any such breach to the fullest extent permitted by the Delaware General Corporation

" Law as so amended.

ificati i icable law, this corporation is also
B. [rdemnification. To the extent permitted by apphc_ab s
authorized ta provide indemnification of {and advancement of cxpenses tg) such 'agcn?s (and any
other person to which Delaware Jaw permits this corporation 1o provide indemnification)

through bylaw provisions, agrecments with such agents or o}her persans, vl of Smdthot]:er:fi oE
disinterested directors or otherwise, in excess of the indemnification and advancement otherwisc

permilted by Section 145 of the Delaware Generat Corporation Law, subject only t¢ lim;ts
created by applicable Delaware law (statutory of non-statutory), with respect to actions 10r
breach of duy to the corporation, its stockholders, and others.

ificati dification of any of the foregoing
C. Effect of Repeal or Modification. Any repeal or mo :
provisions g’ﬁﬁs Asticle V shall be prospective and shall not adversely affect any right or
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protection of a director, officer, agent or other person existing at the time of, or increase the
liability of ary director of the corporation with respect to any acts or omissions of such director
occurring prir to, such repeal or modification.

ARTICLE VI

Elections of directors need not be by writlen ballot except and to the extent provided in
the Bylaws of the corporation.

ARTICLE VI

No holder of shares of stock of the corporation shall have any preemptive or ather right,
except as such rights are expressly provided by contract, to purchase or subseribe for or receive
any shares of any class, or series thereof, of stock of the corporation, whether now or hereafier
authorized, or any warrants, options, bonds, debentures or other securities convertible into,
exchangeabls: for or carrying eny right to purchase any share of any class, or series thereof, of
stock; but suzh additional shares of stock and such warrants, options, bonds, debentures ar vther
securities convertible into, cxchangeable for or carrying any right to purchase any shares of any
class, or series thereof, of stock may be issued or disposed of by the Board of Directors to such
persons, and on such terms and for such lawful consideration as in its discretion it shall deem
advisable or as the corporation shall have by eontract agreed.

ARTICLE VITI

The torporation is to have a perpetual existence.

ARTICLEIX

The vorporation reserves the right to repeal, alter, a.mcnd or resci.nd any provision
contained in this Certificate of Incorporation and/or any provision contained in any amendment
to or restateraent of this Certificate of Incorporation, in the mannet now or hcmaﬂ;r prescribed
by statute, and all rights conferred on stockhs!dsrs herein are granted subject to this reservauon.

ARTICLE X

The Board of Dircctars may from time to time make, ame.nd. supplcmcx}t or reé)e;l the
Bylaws by tae requisitc affirmative vote of Directors as set forth in the Bylat»;s, grov; cf,
however, that the stockholders may change or repeal 20y bylaw adopte:d by the 1 oar od
Directors by the requisite affirmative vote of stockholders as set forth in l:i, Bzh a\\és, a.r‘xi .
provided further, that no amendment or supplement to the Bylaws adopte f Y deb ot;r
Dizectors shall vary or conflict with any amendment cr supplement thus adopte y ¢

stockholders.
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ARTICLE XI

The name and mailing address of the incorporator is Lisa A. McQuen, 550 West "C"
Street, Suite 1200, San Diego, California 92101,

IN W(TNESS WHEREOQF, this Certificate of Incorporation has been signed under the
scal of the corporation as of this 13th day January, 1999 by the undersigned who affirms tat the
statements made hergin are true and correct.

bi .

Lisa A. McQuen
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