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To the Hon. Commissioner of Patents and Trademarks:

Please record the enclosed copy of the recordal cover sheet to show the amendment of company
name. Relevant assignment data are as follows:

1. Assignors: 2. Assignees:
Gigabit Wireless, Inc. Iospan Wireless, Inc.
3099 North First Street 3099 North First Street
San Jose, CA 95134 San Jose, CA 95134

A corporation organized under and by virtue of the provisions of the General Corporation
Law of the State of Delaware originally incorporated on 18 December 1998.

3. Change of Name of Assignee of Entire Interest in Patent Application: 3 November 2000

4A Patent Application No's.: 09/574,498; —
09/591,015;
09/621,119;
09/660,246;
09/708,170;
09/678,179

5. Correspondence address: Brian R. Short
TIospan Wireless, Inc.

P.O. Box 641867
San Jose, CA 95164-1867

6. Total Number of applications and Patents involved: 6

7. Total fee (37 CFR 3.41): $240 (charge to Deposit Account No. 501397)

8. Statement and signature:

To the best of my knowledge and belief, the information contained herein is true and correct,

and any attached copy is a true copy of the original document.

Date: MJY_\AA&L_/_%—-’ 2000 BAAM—E——M//

Brian R. Short, Esq.
Reg. No. 41,309

cluding cover sheet, attachments, and document: 19

Total number of pages in
09574458
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State of Delaware

Office of the Sec\retary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF ™GEGABIT WIRELESS, INC.",
CHANGING ITS NAME. FﬁbM_ "GIGABIT WI’RELESS INC." TO "IOSPAN
WIRELESS, INC.",. FILED IN THIS OFFICE >®N.:, THE THIRD DAY OF
NOVEMBER, A.D. 2000, AT 9 O’CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Edward ]. Freel, Secretary of State

AUTHENTICATION: 0773692

58 8100
29815 | DATE: 11-03-00

001554821
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
"ILED 09:00 AM 11/03/2000
001554821 — 2981558

RESTATED CERTIFICATE OF INCORPORATION
OF
GIGABIT WIRELESS, INC.

(Pursuant to Sections 242 and 245 of the
General Corporation Law of the State of Delaware)

' _Gigabit Wireless, Inc., a corporation organized and existing under and by virtue
of the provisions of the General Corporation Law of the State of Delaware (the “General
Corporation Law™) originally incorporated on December 18, 1998,

DOES HEREBY CERTIFY:

FIRST: That the name of this corporation is Gigabit Wiretess, Inc.

SECOND:  That the Board of Directors duly adopted resolutions proposing 1o
amend and restate the Certificate of Incorporation of this corporation, declaring said amendment
and restatement to be advisable and in the best interests of this corporation and its stockholders,
and authornizing the appropriate officers of this corporation to solicit the consent of the
stockholders therefor, which resolution setting forth the proposed amendment and restatement is
as follows:

RESOLVED, that the Certificate of Incorporation of this corporation be amended
and restated in its entirety as follows:

ARTICLEI
The name of this corporation is fospan Wireless, Inc.
~ARTICLE Il

The address of the registered office of this corporation in the State of Delaware is

_The Corporation Trust Ceater, 1209 Orange Street in the City of Wilmington, County of New

‘Castle. The name of its registered agent at such address is The Corporation Trust Company.

ARTICLE III

.~ .

conducted or promoted is to engage

The nature of the business or purposes o be be organized under the General

in any lawful act or activity for which corporations may
Corporation Law of Delaware.

ARTICLE 1V

jou 1 i i lasses of
Classes of >Slock i tion is authorized to issue tWo €
- l o o Stack” «preferred -Stock.” The total numl?er

. . . < 3 d - vans
stock to be designated, rcspecnvcly, Common Stock™ a hundred thirty-six willion nine

is corporation i3 authqrized to issue i3 one Bon e
;f S(Iilrargs tht?c: g;is:nfip seven hundred ninety-six (1 36,903,796) shares. One hundred m
undre:
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(100,000,000) shares shall be Common Stock and thirty-six rmllion nine hundred three thousand

seven hundred ninety-six (36,903,796) shares shall be Preferred Stock, each with a par vahe of
$0.001 per share.

B. ' ces and Restriction e tock. The rights,
preferences, privileges, and restrictions granted to and imposed on the Series A Preferred Stock,

which series shall consist of seven million three hundred ninety-seven thousand (7,397,000)
shares (the “Series A Preferred Stock™), the Series B Preferred Stock, which series shall consist
of fifteen million three hundred six thousand seven hundred ninety-six (15,306,796) shares (the
“Series B Preferred Stock™), and the Series C Preferred Stock, which series shall consist of

fourteen million two hundred thousand (14,200,000) shares {the “Series C Preferred Stock™), are
as set forth below in this Article IV(B). '

1. Dividend Prowvisions.

(@  The holders of shares of Preferred Stock shall be entitled to receive
dividends, out of any assets legally available therefor, prior and in preference 10 any declaration
or payment of any dividend (payable other than in Common Stock or other sccurities and rights
convertible into or entitling the holder thereof to receive, directly or indirectly, additional shares
of Common Stock of this corporation) on the Common Stock of this corporation, at the rate of
() 50.0225 per share per annum for the Series A Preferred Stock (as adjusted for any stock splits,
stock dividends, recapitalizations or the like), (i) $0.12 per share per annum for the Series B
Preferred Stock (as adjusted for any stock splits, stock dividends, recapitalizations or the like)
and (iii) $0.38 per share per annum for the Series C Preferred Stock (as adju_stcd for any stock
splits, stock dividends, recapitalizations or the like) payable when, as, and if declared by the
Board of Directors. Such dividends shall not be cumnlative. The holders of the outstanding
Series A, Series B or Series C Preferred Stock can waive any dividend pfcfexcncc that §uch
holders shall be entitled to reccive under this Section 1 upon the affirpative vote or wrillen
consent of the holders of at least a majonty of such series of the Preferred Stock then

outstanding.

Participation Rights. If, after dividends in the full preferential amounis
specified in thigbgcction 1 fof the Preferred Stock have been paid or declared a:ld ﬂi:: ;:)na; 1;::(1});
. calendar year of the corporation, the Board of Directors shall declare c.allid'dm:lndividcnds s oo
funds legally available therefor in that calendat‘- year, then such ad go&: Sividends ook pro
lared among the holders of the then outstanding Common Stock and the e o
i dinnft;o the number of shares of Common Stock then held by such @oldci:s_ E\’wu e
;tfdircc;fr shagres of Preferred Stock is mt::e; Ueateg for x ;ﬁsaa;;zfzgi S{n thl:n e
ed Stock) the greatest whole number 0 )
iﬁfscgifﬁg in full ot2 such shares of Preferred Stock pursuant to Section 4).

In the cvent this corporation shall declare 2

: jvi tions or T
corporation or other persons, assets (excluding cash dividends) ot OP * Stock shall be

1 T
such case for the purpose of this subsection 1{(c). the holders of the Prefe
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Stock are convertible as of the record date fixed for the determipation of the holders of Commmon
Stock of this corporation entitled to receive such distnbution.

2 Liquidation Prefezence.

(2) In the event of any liquidatiom, dissolution or winding up of this
corporation, either vohmtary or involuntary, the holders of Series C Prefexred Stock shall be
entitled to receive, prior and in preference to any distribudon of any of the assets of this
corporation to the holders of any other series of Preferred Stock and the bolders of Common
Stock by reason of their ownership thereof, an amount per share equal ta the sum of $4.27 for
each outstanding share of Series C Preferred Stock (the “Original Serdes C Issue Price™), plus
declared but unpaid dividends on such share (subject to adjustment of such fixed dollar amounts
for any stock splits, stock dividends, combinations, recapitalizations or the likc). If upon the
occurrence of such event, the assets and funds thus distributed among the holders of Series C
Prefoaed Stock shall be insufficient to pormit the payment to such bolders of the full aforesaid
pfcfm'ential amounts, then the entire assets and funds of this corporation legally available for
distribution shall be distributed ratably among the holders of the Series C Preferred Stock in
propoertion to the number of shares of Series C Preferred Stock owned by each such Holder.
Upon the completion of the distribution required by the preceding sentence, the holders of
Series A Preferred Stock and Series B Prefared Stock shall be entitled to receiva, prior and in
preference to any distribution of any of the remaining assets of this corporation to the holders of
Common Stock by reason of their ownership thereof, (A) in the case of the Series A Preferred
Stock, an amount per share equal to the sum of (i) $0.25 for cach ocutstanding share of Series A
Preferred Stock (the “Original Series A Issve Pricc’) and (ii) an symount equal to declared but
unpaid dividends om such share (subject to adjustmemnt of such fixed dollar amounts for any stock
splits, stock dividends, combinations, recapitalizations ot the like} and (B) in the case of the
Series B Preferred Stock, an amount per share equal to the som of (i) $1.325 far each outstanding
share of Serics B Preferred Stock (the “Original Series B Issie Price™) and (if) an amount equal
to declared but unpaid dividends on such share (subject to adjusmlcnt ?f such fixed dollar
amowmnts for any stock splits, stock dividepds, combinations, re_capltalzzauons or the like). If
upon the occurrence of such event, the assets and funds to be dxsti'ou_ted among the holdfzrs ﬂc;f
the Series A Prefarred Stock and Series B Pref:;fed St?:lk'shall 1:: fhwngfhc;ﬁgfelﬁmf;mt t ;

to such holders of the full aforesaid erential arnounts, . alnin
g;y?::tnd fimds of this corporztion legally available for distribution shall be d.xs.tri'buted I‘-’ltab. ty
i 4 Stock and Scrics B Preferred Stock in proportion to
among the holders of the Series A Preferte i > ed b ejve under this
the full prefercotial amount each such holder is otherwise enti 0 IeC 1

subsection (2)-

®) Upon the completion }of the distribution Tequired by subsection (3) of this

L3 . » - 1
Section 2, the Temaming assets of this corporation available for distribution to stockholders shall

based
be distributed among the holders of Series C Preferred Stock and Common Stock pro rata base

1 suming full conversion of all such
on the mumber of shares of Common Stock held by each (as piga cﬁﬁ L cony o ,

i i the holders ©
ies C Proferred Stock) until with respect to >
iz?ders shalldmdshavc e aggmtiatt{:_:.f; ?64;)::‘111::_ asﬁhf:ngsap;% pursuant to subsection (2)
ivi capitalizations or the hike) (mciic] t — =)

f:i? :llncisdl;lecdon ’2§= :zpmaﬁet, if assets remain in this corporaton, the holders of the Sasial
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Stock of this corporation shall receive all of the remaining assets of this corporation pro rata
based on the number of shares of Common Siock held by each.

(c)

_ (i) For purposes of this Section 2, a liquidation, dissolution or winding
up of this corporation shall be deemed to be occasioned by, or to include (unless the holders of at
least two-thirds of the Preferred Stock then outstanding shall determine otherwise), (A) the
acquisition of this corporation by another entity or person or grohp or persons by means of any
transaction or sefies of related transactions (including, without limitation, any reorganization,
merger or consolidation) that results in the transfer of fifty percent (50%) or more of the

outstanding voting power of this corporation; or (B) a sale of all or substantially all of the assets
of this corporation. ‘

. (i1) In any of such events, if the consideration received by this corporation
is other than cash, its value will be deemed its fair market value. Any sccurities shall be valued
as follows:

(A)  Securities not subject to investment letter or other similar
restrictons on free marketability covered by (B) below:

(1)  If waded on a securities exchange or through the
Nasdaq National Market, the value shall be deemed 10 be the average of the closing prices of the
securities on such exchange or system over the thirty (30) day period ending three (3) days prior
to the closing;

(2)  If actively traded over-the-counter, .the value shall
be deemed to be the average of the closing bid or sale pric;s (whichever is applicable) over the
thirty (30) day period ending three (3) days prior to the closing; and

) If there is no active public market, the value shall be

the fair market value thereof, as mutually determined by this corporation and the holders of at
least a majority of the voting power of all then outstanding shares of Preferred Stock.

3 The mcthod of valuation of secuﬁﬁ?s' subject tobinvmea;;
letter or other restrictions on free marketability (other than restrictions arising solely by ¥

: . a; fate discount
a stockholder’s status as an affiliate or former affiliate) shall be to make an ppropii® =~ "

from the market value determined as above 3 \(,A) t}(ﬂ!), 2) oi a(;c)) T::c: a:iﬂ;f: ﬁdﬁrgﬁ? e
- ined’ Qrpo

ket value thereof, as mutually determined by tws ¢ ‘

;‘Zodw of the voting power of all then outstanding shares of such Preferred Stock

(iii) In the event the requirernents of this subsection 2(c) are not complied

with, this corperation shall forthwith either:

(A) cause such closing to be postponed until such nme as the

requirements of this Section 2 have been complied with; or
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{B) cancel such trapsaction, in which event the rights,
preferences and privileges of the holders of the Preferred Stock shall revert to and be the same as

such rights, preferences and privileges existing immediately prior to the date of the first notice
referred to in subsection 2(c){(iv) hereof.

{(iv) This corporation shall give each holder of record of Preferred Stock
written notice of such impending transaction not later than twenty (20) days pror to the
stockholders’ meeting called to approve such transaction, or twenty (20) days prior to the closing
of such transaction, whichever is earlier, and shall also notify such holders in wnting of the final
approval of such transaction. The first of such notices shall describe the matenal terms and
conditions of the impending transaction and the provisions of this Section 2, and this corporation
shall thereafter give such holders prompt written notice of any material changes. The transaction
shall in no event take place sooner than twenty (20) days after this corporation has given the first
notice provided for herein or sooner than ten (10) days after this corporation has given notice of
any material changes provided for herein; provided, however, that such periods may be
shortened upon the written consent of the holders of Preferred Stock that are entitled to such

notice rights or similar notice rights and that represent at least two-thirds of the voting power of
all then outstanding shares of such Preferred Stock.

3. Redemption.

(a) At any time after October 26, 2005, within ninety (90) day; after the
receipt by the Corporation of the written request of the holders of not less than two-thirds of the
then outstanding shares of Preferred Stock, voting together as a single class and on an
as-converted basis, the Corporation shall redeem the percentage of the Preferred Stock sgcuﬁcd
in such request (or, if less, the maximum amount it may lawfully redeem) by payﬂx:xg in cas?
(A) in the case of the Series A Preferred Stock, an amount per shau-e cqual_ toA ; sw;r;nz -
(§) $0.25 per share of Series A Preferred Stock, and (i) 10% of the Ongmal lSencs ” b;:l tee
for each 12 months that has passed since February 19, 2005, tqgcthcr with al acgmﬁcr dc‘-lﬁl:aped)
dividends, with respect to such share prior to the Redemption Date (as he:‘?j e v
(B)in the case of the Series B Preferred Stock, an amount per share n;qg O N oo Price
(i) $1.325 per share of Series B Preferred Stock, and (1) 10% of the On_gt‘h o o ed but unpaid
for each 12 months that has passed since October 26, 2005, together W;mger e fimed) (C) in
dividends, with respect to such share prior to the Redemphion Date (as e ) $4.27 per
the case of the Series C Preferred Stock, an amount per share equal to the oo for cach
sh:re of Serics C Preferred Stack, and (ii) 10% of the Original S'f‘t’;saﬁ I:::s:me | bt unpaid

2 ths that has passed since Qctober 26, 2008, tqgcther wi _ ﬂcr\d—eﬁned) (oach
Srviden 1 respect 1o such share prior 1o the Redemption Date (as hercina e wover thal
dividends, Wb e after referred to as the “Redemption Prit:e”); provided, ho ion3(a),
total amount is herematier vel - <hyall ot be required ander this subsect
subject to subsection 3(c) below, the Corporauon s

i i
e ; the event of any redemption ©
tion in any 12 month period- In dcmphon
o effect mor;: 11131 2‘-312: f:\ictstandemt%ng Preferred Stock, the Corporation shall eti;fi:‘—t ;1‘::‘;]30}6 Prefirrccl
onya pa'gazcd zn the pumber of shares of Preferred Stock hFld by l?‘a‘;'est oto have its shares
gm 1:13 vided, however, a holder of Preferred Stock who did not req
tock; pIo '

redcemed may elect not to have its shares redcemed.

Lh
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(b) At least twwenty (20) days prior to the date fixed for any redemption of the
Preferred Stock (the “Redemption Date™), written notice (the “Redemption Notice™) shall be
mailed, first class postage prepaid, to each holder of record {at the close of business on the
business day preceding the day on which notice is given) of the Preferred Stock, at the address
last shown on the records of the Corporation for such holder or given by the holder to the
Corporation for the purpose of notice, if no such address appears or is given, at the place where
the principal executive office of the Corporation is located, notifying such holder of the
redemption to be effected, specifying the number of shares to be redecmed from such holder, the
Redemption Date, the Redemption Price, and the place at which payment may be obtained and
the date on which such holder’s Conversion Rights as te such shares terminate, and calling upon
such holder to surrender to the Corporation, in the manner and at the place designated, his
certificate or certificates representing the shares to be redezmed. Except as provided in
Section 3{c) below, on or after the Redemption Date, each holder of Preferred Stock 1o be
redeemed shall surrender to the Corporation the certificate or certificates representing such
shares, in the manner and at the place designated in the Redemption Notice, and thereupon the
Redemption Price of such shares shall be paid to the order of the person whose name appears on
such certificate or certificates as the owner thereof and each surrendered certificate shall be
canceled. In the cvent that less than all the sharcs represented by any such certificate are
redeemed, a new certificate shall be issued representing the unredeemed shares.

(c) From and after the Redemption Date, unless therc shall bhave been a
default in payment of the Redempticn Price, all ights of the holders of such shares as holders of
the Preferred Stock {except the right to receive the Redemption Price without Intcrest s_ubsequent
to the Redemption Date upon surrender of their certificate of certificates) shall cease with respect
1o such shares called for redemption, and such shares shail not thereafter be transferred on the
books of the Corporation or be deemed to be outstanding for any purpose whatsoever. If the
funds of the Corporation legally available for redemption of shares of Preferred Stock on arl;y
Redcmption date are insufficient to redeem the total number of shares of Preferred Stgck mxh:
redeemed on such date, those funds that are legally available will be used to redeem

i 1 d Stock such that each holder of Preferred
maximum possible number of shares of the Preferre X ! o le, a5 such
Stock receives the same percentage of the aggregate Redemption Price, as a??h hm:cs  led
holder would otherwise receive if the Corporauznpcogld lggasu\:grc;ed::tm rzldle:m ec; :ha.ll o e

i s of Preferre i .
ey and on'suzltodaitlet:he :lglcltss l;narde131:&:&21:\31'1«:»35 provided herein. At any tme thereafter
ousstanding ans om0 i “\nble for the redemption of shares of the
when additional funds of the corporaion are legally avaliable tor e & the shares that the
Preferred Stock, such funds will immediately be used to redesm thc‘ b ag:; l;ut e Bas not
Corporation has become obligated 1o redeern on any Redempton dale _

redeemed.

4 Counversion. The holders of the Preferred Stock shall have conversion
rights as follows (the “Conversion Rights™):

i at
@ Right to Convert. Each share of Preferred Stock shall be convertible,

i he oﬁicc
Y i f issuance of SuCh share, at t .
the cption Of T.h.e holdcr thcrcof, at any uimmec after the da[c O:l 1

k -

i i any transfer agent for such §toc o Su o of Ay e for
of this cofgfz?;rn;gf Csn;mmon Stock as is determined by dividing t_i;ce ?:sg;:: e prcvided_.
non;SSCS.SH by the Conversion Price applicable to such share, detcrm {
such senes, 3
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in effect on the date the certificate is surrendered for conversion. The initial Conversion Price

per share for shares of Series A Preferred Stock, Serics B Preferred Stock and Series C Preferred
Stock shall be the Original Issuc Price for such series.

(b) Automatic Conversion. Each share of Preferred Stock shall automatically
be converted tnto shares of Common Stock at the Conversion Price at the time i effect for the
Preferred Stock irnmediately upon the earlier of (1) this corporation’s sale of its Common Stock
in a firm commitment underwritten public offering pursuant to a registration statement on
Form S-1 or Foom SB-2 under the Securities Act of 1933, as amended, provided thar the
aggregate gross offering price is at least $40,000,000 and the public offering price was not less
than $8.54 per sharc (as adjusted for any stock splits, stock dividends, combinations,
recapitalizations or the like) or (ii) upon vote of the holders of two-thirds (2/3) of the then
outstanding shares of Series A Preferred Stock and Series B Preferred Stock (voting together as a
single class and not as separate series and which provision may be amended only by a two-thirds
(2/3) vote of the holders of the Series A Preferred Stock and Series B Preferred Steck) and upon
vate of two-thirds (2/3) of the then outstanding shares of Series C Prefemed Stock (which

provision may be amended only by a two-thirds (2/3) vote of the holders of the Series C
Preferred Stock).

©) Mechanics of Conversion. Before any holder of Preferred Stock shall be
entitled to convert the same into shares of Comumon Stock, he or she shall surrender the
certificate or certificates therefor, duly endorsed, at the office of this corporation or of any
transfer agent for the Preferred Stock, and shall give writien notice to this corporation at its
principal corporate office, of the election to convert the same and shall state tha'em_thc name or
names in which the certificate or certificates for shares of Common Stack are o be issued. This
corporation shall, as soon as practicable thereafter, issue and deliver at s'qch office o srzch holder
of Preferred Stock, or to the nomince or nominees of such holder, a ccrn.ﬁcatc or ccmﬁ-caxes fo;
the number of shares of Common Stock to which such holder stgall be entitled as afo:r?sazd- Sm:;
conversion shall be decmed to have been made immediately prior to the close of business on On:
date of such surrender of the shares of Preferred Stock to be converted, and the pesrlic;]r; ?)r p;?atod
entitled to receive the shares of Common Stock issuable upon such co:wersxo:;( shall S;:h ared
for all purposes as the record holder or holders of such_shares of Commo? Stoc o with
If the conversion is automatic pursuant to subsection 4(b) aboycs, in ':i‘:nAct 1933, a8
underwritten public offering of securities registered pursuant to %cmec;lnnd e s of the sale
amended, the conversion will be conditioned upon the closing wi e e o eccive the
of secuitcs puusuant o s offring, n Wk o, U P foca' have converad

tock upon conversion of the Freicrre ! 0

Etf;l?ro:f;ed Sto,;k until immediately prior to' the closing of such sale af secuntnes.

1 i j St r Certain Dilutive
Price synents of Preferred
S 1'(d) %);;’Ziz: i The Conversion Price of the Preferred Stock shail be
es i . _ :
subject 10 adjustment from time to time as fellows: .
@ W If this corporation shall issue, after the date upon which any

i - g Additional Stock
shares of Series C Preferred Stock were first issued (the “Purchase Date™), any

1 1 i hare less than the
as defined below) without consideration OF f_or 2 copsxderaﬂilmx}s SEZ cj—; ﬁ' s dtonal
(Conversion Price for such series in effect immediately prior 1o the 1
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Stock, the Conversion Price for such series in effect immediately prior to each such issuance
shall forthwith (except as otherwise provided in this clause (i)) be adjusted to a price determined
by multiplying such Conversion Price by a fraction, the numerator of which shall be the nunber
of shares of Comnmon Stock outstanding irmmediately prior to such issuance (including shares of
Cornmon Stock decmed to be issued pursuant to subsection AAONEX) or (2)) (but not
including shares excluded from the definition of Additional Stock by Section 4(d)GDN(B)) plus
the number of shares of Common Stock that the aggregate consideration received by this
corporation for such issuance would purchase at such Conversion Price; and the denominator of
which shall be the number of shares of Common Stock outstanding immediately prior to such
issuapce (including shares of Common Stock dccmed to be issued pursuant to subsection
4(d)AXE)X(1) or (2)) (but not including shares excluded from the definition of Additional Stock
by subsection 4(d)(ii)(B)) plus the number of shares of such Additional Stock. However, the
foregoing calculation shall not take into account shares deemed issued pursuant to
Section 4(d)(i)(E) on account of options, rights or convertible or exchangeablc securities (or the
actual or deemcd consideration therefor), except to the extent (i) such options, rights or
convertible or exchangeable securities have been exercised, converted or exchanged or (ii) the
consideration to be paid upon such exercise, conversion or exchange per share of underlying
Common Stock is Iess than or equal to the per share consideration for the Additional Stock that
has given rise to the Conversion Price adjustment being calculated.

B) No adjustment of the Conversion Price for the Preferred
Stock shall be made in an amount less than one cent per share, provided that any adjustments that
are not required to be made by reason of this sentence shall be carried forward and shall be cither
taken into account in any subsequent adjustment made prior 1o three (3) years from the date of
the event giving rise to the adjusiment being carried forward, or shall be made at the end of three
(3) years from the date of the event giving rise to the adjustment being carried forward. Except
to the bimited extent provided for in subsections (E)(3) and (E)(4), no adjustment Qf such
Conversion Price pursuant to this subsection 4{d)() shall bave the effect of increasing the
Conversion Price above the Conversion Price in effect immediately prior to such adjustment.

{C) In the case of the issuance of Commeon Stock for c?sh, the
consideration shall be deemed to be the amount of cash paid therefor bcfo;c deducting any
reasonable discounts, commissions or other expenses allowed, .paid or incurred by this
corporation for any underwriting or otherwise in connection with the issuance and sale thereof.

i Stock for a
o) In the case of the issuance qf the Common
consideration in whole or in part other than ‘cash, the cor}smer_atmn othex: than _cash Bs:ha.lzl boef
deemed to be the fair value thercof as reasonably determined in good faith by the Boar

Directors irrespective of any accounting treatment.

(E) In the case of the issuance (Whether before, on or after the

. - X

! 1 ts 10 subscribe for Common Stock,

licable Purchase Date) of opuons 10 purchase or ngh - i -
:Egurities by their terms convertible into or exchangeable for Common Stock or options

purchase or Tights to subscribe for such convertible or exchangeable securities, the followmg
provisions shall apply for all

purposes of this subsection 4(d)(i) and subscction A((n):
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49 The aggregate maximum number of shares of
Common Stock deliverable npon excrcise (to the extent then exercisable) of such options to

purchase or rights to subscribe for Common Stock shall be deemed to have been issued at the
time such options or rights were issued and for a consideration equal to the consideration
(determined in the manner provided in subsections 4(d)iXC) and (d)(D)XD)), if any, received by
this corporation upon the issuance of such options or rights plus the minimum exercise price

provided in such options or rights ({vithout taking into account potential antidilution adjustments)
for the Common Stock covered thereby.

2 The aggregate maximum number of shares of
Common Stock deliverable upon conversion of, or in exchange (to the extent then convertible or

exchangeable) for, any such convertible or exchangeable securities or upon the exercise of
options to purchase or rights to subscnibe for such convertible or exchangeable secunties and
subsequent conversion or exchange thercof shail be deemed to have been issued at the time such
sccurities were jssued or such options or rights were issued and for a consideration equal to the
consideration, if any, received by this corporation for any such sccunties and related options or
rights {excluding any cash received on account of accrued interest or accrued dividends), plus the
minimum additional consideration, if any, to be received.by this corporation (without taking into
account potential antidilntion adjustments) upon the conversion or exchange of such securities or
the exercise of any related options or rights (the consideration in each case to be determined in
the manner provided in subsections 4(d)(1)(C) and (d)i)}D)).

3 In the event of any change in the number of sha;cs
of Common Stock deliverable or in the consideration payable to this corporation upon exercise
of such options or rights or upon conversion of or in exchange .for such convertible or
exchangeable securities, including, but not limited 1o, a change resulting from the a:%tfdﬂuuon
provisions thereof {unless such options or rights or convcr'tiblc or exchangeable securtics w:,;e
meerely deemed to be included in the numerator and denominator for purposes of detexpl;lng th:
number of shares of Comumon Stock’ outstanding for purposes of subsection 4(:.1)(1)gml))l;ﬁin
Conversion Price of the Preferred Stock, to the extent in any way affected by or csl::r;p\:m furthe%
such optons, rights or securities, shall be recomputed 1o reflect such ch:mge,a T
adjustment shall be made for the actual issuance of Common Stock or any P g:ncxchange >
consideration upon the exercise of any such options or rights or the conversion

such securitics.

(4) Upon the expiration of any Sl_lcb options 023;5:1‘5;
the termination of any such rights to convert ‘or exchange or the '.:x';,cl:r aus:rsoig:n gti‘::g of the
rights related to such convertible or exchangeable secunties, the ozuch options, rights of
Preferred Stock, to the St In any it ‘E" flOmP Ule: :;gis or rights were merely

1t suc .
iti i rights related to such securites (U ess ining the
ilecunttiestzr‘s: t:;:fuflf:dglh;l the numerator and denominator f(;-r pﬁézi Z(fd;i(gzsl) shall be
eeme ing for purposes of subs » a
s of Common Stock outstanding mon Stock (an
nun;?:;u‘ig;hta;ercﬂcct the issuance of only the puamber of shares of Com
rec

n o

the options or rights related to such securities.
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- ‘ _ (5)  The number of shares of Common Stock deemed
1ssued and the consideration deemed paid therefor pursnant to subsections 4(d)(XEX(D) and (2)
shail be appropriately adjusted to reflect any change, termination or expiration of the lype
described in either subsection 4(d)(1)(E)X(3) or (4). P

(ii) “Additional Stock™ shall mean any shares of Common Stock issued

(or deemed to have been issued pursuant to subsection 4(d)(i)(E)) by this co. :
hon aft
Purchase Date other than: (DDE) by rporation after the

' ‘ (A) Common Stock issued pursuant to a transaction described
In subsection 4(d)(ii1) hereof; or

- ‘ (B)  issuances specifically approved by the Board of Directors
of 1.hls corporation to employees, consultants, or directors of this corporation pursuant to a stock
option plan or restricted stock plan approved by the Board of Directors of this corporation; and

(C) Common Stock issued pursuant to any equipment leasing

agreement or debt financing from a bank or similar financial institution approved by the Board of
Directors.

(1ii) In the event this corporation should at any time or from time to time
after the Purchase Date fix a record date for the effectuation of a split or subdivision of the
outstanding shares of Common Stock or the determnination of holders of Common Stock entiled
to receive a dividend or other distribution payable in additional shares of Common Stock or other
securities or rights convertible into, or entitling the holder thereof to receive directly or
indirectly. additional shares of Common Stock (hereinafter referred to as “Common Stock
Equivalents™) without payment of any consideration by such holder for the additional shares of
Commeon Stock or the Common Stock Equivalents (including the additional shares of Common
Stock issuable upon conversion or exercise thereof), then, as of such record date (or.the dz-ltc of
such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of
the Series A Preferred Stock shall be appropriately decreased so that the number of shares of
Common Stock issuable on conversion of each share of such series shall bc'mcrcased in

ortion to such inerease of the aggregate of shares of Common Stock outstanding ax':f:l those
prope 3 )] i ith the munber of shares issuable
issuable with respect to such Common Stock qulvalents wI € nuim er provided
with respect to Common Stock Equivalents determined from time to time 1n the manner p

for deemed issuances in subsection 4()()E). |

(iv) If the number of s};arcs of Common Stock outstandifig at any time

after the Purchase Date is decreased by a combination of the outstanding shares of Common

. . : o5
Stock, then, following the record date of such combnation, the Convcrsmnfl’sr;ce f:x") ts_uél; I;ZI::H
of Preferred Stock shall be appropriately increased s0 that the number 3 S arrox:J o o
Stock issuable on conversion of each share of such senes shall be decreased 10 P

decrease in outstanding shares.

i i 1 e a

(e) ecapitalizations. If at any @me of from nmct; o ume thc::r ;L:ral;rbsalc

italizati < jvision, combination or o
recapitalization of the Common Stock (other than a subdi

in th 3 qas rision shall be
of assels fransaction provided for clsewhere in this Section 4 or Scchion 2) provision
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made so that the holders of the Preferred Stock shall thereafter be entitied to receive upon
conversion of the Preferred Stock the number of shares of stock or other secunties or property of
the Carporation or otherwise, to which a holder of Common Stock deliverable upon conversion
would have been entitled on such recapitalization. In any such case, appropriate adjustment shall
be made in the application of the provisions of this Section 4 with respect to the nights of the
holders of the Preferred Stock after the recapitalization to the end that the provisions of this
Section 4 (including adjustment of the Conversion Price then in effect and the number of shares
purchasable upon conversion of the Preferred Stock) shall be applicable after that event as nearly
equivalent as may be practicable. In the event the corporation at any time or from time 1o time
shal! effect a subdivision or combination of its outstanding Common Stock into a greater or
lesser number of shares without a proportionate and corresponding subdivision or combination of

its ontstanding Preferred Stock, then and in each such event the Conversion Price shall be
decreased or increased proportionately.

(f No Impairment. This corporation will not, by amendment of its
Certificate of Incorporation or through any reorganization, recapitalization, transfer of assets,
consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid
or seek to avoid the observance or performance of any of the terms to be observed or performed
hercunder by this corporation, but will at all times in good faith assist in the carrying out of all
the provisions of this Section 4 and in the taking of all such action as may be necessary or
appropriate in order to protect the Conversion Rights of the holders of the Preferred Stock
against impairment.

(2) i Shares Serti c dj nts.

(i) No fractional shares shall be issued upon the conversion of any share
or shares of the Preferred Stock, and the number of shares of Common Stock to be issued shall
be rounded to the nearest whole share.

(ii) Upon the occurrence of gach adjustrnent or rc_adjustrqent of the
Conversion Price of Preferred Stock pursuant 1o this chnon 4, this corporation, at 1t:l eg?:;,
shall promptly compute such adjustment or readjustment in af:cordance _wnh the tem;‘s ?ustmem
prepare and furnish to cach holder of Preferred Stock a cer;xﬁca}tlc :;m::l fo:th s::ad]? ] meet

. . . ent or
ustment and showing in detail the facts upon which such adyu: ustm
gl;::dadjl”lfshis corporation shall, upon the written request at any nm.t;:1 o; any t]:;;llge;o;tl; l?:j:ﬁii
- furni i like ceruficate se
ch or cause to be furnished to such hol_dcr 2 : e

it‘?;;;nﬂm and readjustment, (B) the Conversion Price for such series of Prcfimi:fdaitocokfa;m ;
sime in effect, and (C) the numbex of shares of Common St9ck and the amg;::c}medys,,mdc-
property that at the time would be received upon the conversion of a share ©

No d Daje i i jon of
) tices of Recaor _ In the event of any taking by this corporation © a

: ini lders thereof
of it th ose of determining the }10 ders
record of the holders 0" e scctén(t;zei;o:ha: Euéfsh dividend) or other distribution, any

1 class or any other

e o e o, pchaseor o 60w ) S5 Ly o ot o

itl 1o receive any other right, s corporat _ ' e g

;CC\;ritlej gﬁoﬁ:‘;pairz’a;r rwenty (20) days prior o the date specified therem, 2 notice specifying
referre ,

who are entitled to receive any dividen
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the date on which any such record is to be taken for the purpose of such dividend, disuibution or
right, and the amount and character of such dividend, distribution or right. ‘

@ Reservation of Stock Issuable Upon Conversion. This corporation shall at

all times reserve and keep available out of its authorized but unissued shares of Common Stock
solely for the purpose of effecting the conversion of the shares of the Preferred Stock, suc]-I
number of its shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of the Preferred Stock; and if at any time the number of
authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion
of all then outstanding shares of the Preferred Stock, in addition to such other remedies as shall
be available to the holder of such Preferred Stock, this corporation will take such corporate
action as may, in the opinion of its counscl], be necessary to increase its authorized but umnissued
shares of Common Stock to such number of shares as shall be sufficient for such purposes.

. ) Notices. Any notice required by the provisions of this Section 4 to be
given to the holders of shares of Preferred Stock shall be deemed given if deposited in the United
States mail, postage prepaid, and addressed to cach holder of record at his address appearing on

the books of this corporation.
5. Voting Rights.

(@ General Voting Rights. The holder of each share of Preferred Stock shall
have the right to one vote for each share of Common Sto¢k into which such Preferred Stock
could then be converted, and with respect to such vote, such holder shall have full voting rights
and powers equal to the voting rights and powers of the holders of Common Stock, and shall be
entitled, notwithstanding any provision hereof, to notice of anmy stockholders’ meeting in
accordance with the bylaws of this corporation, and shall be entitled to vote, together with
holders of Common Stack, with respect to any question upon which holders of Common Stock
have the right to vote. Fractional votes shall not, however, be pennitted‘ and any fractional
voting rights available on an as-converted basis (after aggregating all shares into which shares of
Preferred Stock held by each holder could be converted) shall be rounded to the nearest whole
number (with one-half being rounded uvpward).

() Voting for the Election of Dj . As long as at least 300,000 shar;s of
Series A Preferred Stock onginally issued remain outstandiqg, the_ holders of shares of Series u:
Preferred Stock shall be entitled to clect one (1) director of_ this corporatiocn atke:tzg: haonnlr:1 -
election of directors. As long as at least 300,000 shares of Series B Preferred St(zg \ ol
of such shares of Series B Preferred Stock shall be entitled to clect one 1) rec;c_éer P
corporation at each armual election of directors. Tht? holders of outstanding .Comtr_nc;)_nectgrs hat
be entitled 1o elect one (1) director of this corporation at cach annual election o 1 1; -~ e
holders of Preferred Stock and Commen Stock (Votmg‘togcthcr as a single f._a; e of
separate series, and on an as-converted basis) shall be entitled to clect any remaining

this corporation.

In the case of any vacancy {other than a vacancy caused by removal) i.-n thcfost;f‘;lzi
of a director occurring among the directors elected by the holders of a class or sccr;c:s omay oy
pursuant to this Section 5(b), the remaining directors so elected by that class or s
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affirmative vote of 2 majoriry thereof (or the remaining director so elected if there be but ope, or
if there are no such directors remaining, by the affirmative vote of the holders of a majority of
the shares of that class or series), elect a successor or successors to hold office for the unexpired
term of the director or directors whose place or places shail be vacant Any director who shall
have been clected by the holders of a class or series of stock or by any directors so elected as
provided in the immediately preceding scntence hereof may be removed during the aforesaid
term of office, either with or without cause, by, and only by, the affirmative vote of the holders
of the shares of the class or series of stock entitled to elect such director or directors, given either
at a special meeting of such stockholders duly called for that purpose or pursuant to a written
consent of stockholders, and any vacancy thereby created may be filled by the holders of that
class or series of stock represeuted at the meeting or pursuant to unanimous written cousent.

6. Protective Provisions. So long as 2,000,000 shares (as adjusted for stock
splits, stock dividends, recapitalizations or the like) of Preferred Stock are outstanding, this
corporation shall not without first obtaining the approval (by vote or writlen consent, as provided

by law) of the holders of at least seventy-five percent (75%]) of the then ouistanding shares of
Preferred Stock:

(@) sell, convey, or otherwise dispose of all or substantially all of its property
or business or merge into or consolidate with any other corporation (other than a wholly-owned
subsidiary corporation) or effect any transaction or series of refated transactions in which more
than fifty percent (50%) of the voting power of this corporation is disposed of,

®) pay a dividend with respect 1o any class of Preferred Stock or Common
Stock other than in Common Stock;

() redeem, purchase or otherwise acquire (or pay into or set aside for a
sinking fund for such purposc) any sharc or shares of Preferred Stock or Commeon Stock;
provided, however, that this restriction shall not apply 1o the repurchase of shares of C_ommon
Stock from employees, officers, directors, consuitants or other persons pgrforming services for
this corporation or any subsidiary pursuant o agreements under which this corporation has the
option to repurchase such shares at cost or at cost upon the occurrence of certain events, such as
the termination of employment, approved by the Board of Directors or upon eXercise of any

. rights of first refusal where the exercise of such rights is authorized by the Board of Directors;

(d) authorize of issue, or obligate itself to issue, any ?thcr cqu'ity secfn'ity.
including any other secunty convertible into or exercisable for any equity secunty pgwng a
preference over, or being on a parity with, the Series C Preferred Stock with respect 10 dividends,
liquidation, redemption or voting;

(e}  increase or decrease the total number of authorized shares of Preferred
Stock or Comimon Stock;

® alter or change the rights, preferences or privileges of the shares of any
series of Preferred Stack so as to affect adversely that series of Preferred Stock; or

() amend or waive any provision of the Company’s Certificate of
Incorporation or Bylaws so as to affect adversely the shares of Series C Preferred Stock.
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7. Status of Redeemed or Converted Stock. In the event any shares of
Preferred Stock shall be redeemed or converted pursuant to Section 3 or Section 4 hereof, the
shares so converted shall be cancelled and shall not be issuable by this corporation. The
Restated Certificate of Incorpoeration of this corporation shall be appropriately amended to effect
the corresponding reduction in this corporation’s authorized capital stock.

fj. Common Stock. The nghts, preferences, privileges and restrictions
granted to and imposed on the Common Stock are as set forth below in this Article IV(C).

_ 1. D_l\_ngnigggms Subject to the prior rights of holders of all classes of
stock at the time gutstandxng having prior rights as to dividends, the holders of the Common
Stock shall be entitled to receive, when and as declared by the Board of Directors, out of any

assets of this corporation legally available therefor, such dividends as may be declared from time
to time by the Board of Directors.

- 2 Liquidation Rights. Upon the liquidation, dissolution or winding up of
this corporation, the assets of this corporation shafl be distributed as provided in Section 2 of
Division (B) of Article IV hereof.

3. Redemption. The Common Stock is not redeemable, provided, however,
that this restriction shall not apply to the repurchase of shares of Common Stock from
employees, officers, dircctors, consultants or other persons performing services for this
corporation or any subsidiary pursuant to agreements under which this corporation has the option
to repurchase such shares at cost or at cost upon the occwrrence of certain events, such as the
termination of employment, approved by the Board of Directors or upon exercise of any rights of
first refusal where the exercisc of such rights is authorized by the Board of Directors.

4. Voting Rights. The holder of each share of Common Stock shall have the
right to oue vote for cach such share, and shall be entitled to noticg of any stockholders® meeling
in accordance with the bylaws of this corporation, and shall be entitled to vote upon such matters

and in such manner as may be provided by law.
ARTICIEV

ded in this Certificate of lncorporatidn, in.furtherance
Board of Directors 1S exprt.:ssly
the Bylaws of this corporation.

Except as otherwise provi
and mot in limitation of the powers conferred by statute, the
authorized to make, repeal, alter, amend and rescind any or all of

ARTICLE V1

of this corporation shall be fixed from time to time by 2

ber of directors
gt there d by the Board of Directors or by the stockholders.

bylaw or amendment thereef duly adopte
ARTICLE VII

Elections of directors need not be by written ballot unless the Bylaws of this

corporation shall so provide.
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ARTICLE VII1

Mecetings of stockholders may be held within or without the State of Delaware, as
the Bylaws may provide. The books of this corporation may be kept (subject to any provision
contained in the statutes) outside the State of Delaware at such place or placcs as may be
designated from time to time by the Board of Directors or in the Bylaws of this corporation.

ARTICLE IX

A director of this corporation shall, to the fullest extent permitted by the General
Corporation Law as it now exists or as it may hereafter be amended, not be personally hable to
this corporation or its stockholders for monetary darnages for breach of fiduciary duty as a
director, except for liability (i) for any breach of the director’s duty of loyalty to this corporation
or its stockholders, (ii) for acts or omissions not in good faith or that involve intentional
misconduct or a knowing violation of law, (iii) under Section 174 of the General Corporation
Law, or (iv) for any transactien from which the director derived any improper personal benefit.
If the General Corporation Law is amended, after approval by the stockholders of this Article, to
authorize corporation action further eliminating or limiting the personal lability of directors,
then the Nability of a director of this corporation shall be eliminated or limited to the fuliest
extent permitted by the General Corporation Law, as so amended.

Any amendmeat, repeal or modification of this Article IX, or the adoption of any
provision of this Amended and Restated Certificate of Incorporation inconsistent with this
Article IX, by the stockholders of this corporation shall not apply to or adversely affect any right
or protection of a director of this corporation ¢xisting at the time of such amendment, repeal,
modification or adoption.

ARTICLE X

This corporation reserves the right to amend, alter, change or repeal any provision
contained in this Amended and Restated Certificate of Incorporation, in the manner now or
hereafier prescribed by statute, and all rights conferred upon stockholders herein are granted
subject to this reservation, except with respect to the rights provided to Holders of Preferred
Stock in Section B.6 of Article IV above.

ARTICLE XI

To the failest extent permitted by applicable law, this corporation is authorized to
provide indemnification of (and advancement of expenses to) agents of this corporation (and any
other persons to which General Corporation Law of Delaware permits this corporation to provide
indemnification) through bylaw provisions, agreements with such agents or other persons, vote
of stockholders or disinterested directors or otherwise, in excess of the indemnification and
advancement otherwise permitted by Section 145 of the General Corporation Law of Delaware,
subject only to limits created by applicable General Corporation Law of Delaware (statutory or

non-stamtory), with respect to actions for breach of duty to this corporation, its stockholders, and
others.
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Any amendment, repeal or medification of the foregoing provisions of this
Article XI shall not adversely affect any right or protection of a director, officer, agent, or other
person existing at the timc of, or increase the liability of any director of this corporation with
respect 10 any acts or omissions of such director, officer or agent occurring prior to, such
amendment, repeal or medification.

* x x

THIRD: The foregoing amendment and restatemnent was approved by the
holders of the requisite number of shares of said corporation in accordance with Section 228 of
the General Corporation Law of Delaware.

FOURTH: That said amendment and restatement was duly adopted in

accordance with the provisions of Section 242 and 245 of the General Corporation Law of
Delaware.
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IN WITNESS WHEREOF, this Restated Certificate of Incorporation has been
executed by Chief Executive Officer of this corporation on this 3rd day of November, 2000.

/s/ Levent Gun
Levent Gun
Chief Executive Officer
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