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LEGAL LANGUAGE SERVICES

.-———j An affiliate of ALS International Telephone (212) 766-4111
18 John Street Toll Free  (800) 788-0450
Suite 300 Telefax  (212) 349-0964
New York, NY 10038 www legallanguage.com

March 2, 2001

To whom it may concern:

This is to certify that the attached translation from French into
English is an accurate representation of the document received by
this office. This document is designated as

Record of Legal Proceedings Regarding Horphag Research Ltd.
Christine Schmiedel, who translated this document, is certified

by this agency as fluent in French and standard North American
English and qualified to translate. She attests to the following:

"To the best of my knowledge, the accompanying text is a true,
full and accurate translation of the specified document."

Signature of Christine Schmiedel

Subscribed and sworn to before me thl& day ofn‘\afj] 2001.

Jg -.1 . i C
Notary Pyblic, State of New York
o 01¥¥6008274

Qualified in Kings County
Certificate filed in New York County
Commission Expires July 21, 2002

Sincerely,

Victor J. Hertz
President
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[stamp:] Didier Grenouille, Esq.

_ ATTORNEY
Commercial Court 19 Blvd. du Jeu de Ballon 06130 GRASSE
Court House
37 Av. Pierre Sémard - BP 61030
06133 GRASSE Cédex_
Republic of France
In the Name of the French People
RG no. : 1999F00237 Verdict of 2/5/2001, no. 418/2001

Horphag Research Ltd.

Vs.

. SARL Centre D’Expérimentation Pharmaceutique — (CEP)

. Mr. Egbert Schwitters

. International Nutrition Company Establishment — (INC) / Vaduz / Liechtenstein
. International Nutrition Company Agency BV

. Mr. Jack Masquelier

. Mr. Elian Barraud

. Mr. Jean Michaud

. International Nutrition Company Establishment — (INC) / Monaco

O 2N W N —

Plaintiff(s)

Horphag Research Ltd. — A legal company in the Channel Islands with its head offices in St. Peter Port
Guernesey — (Channel Island) — 1 Merchant Street

Represented by Mr. Jean — Pierre Hermant — 62 Rue de Monceau — 75008 — Paris and by Mr. Didier
Grenouille — 19 Blvd. Jeu de Ballon — 06130 — Grasse

Defendant(s)

1. SARL[Company with limited liability] Centre D’Expérimentation Pharamaceutique — (CEP) — with its
head offices in Valbonne — 06560 — Villantipolis 11 — Rte. Des Dolines

Appearing before the court the SCP [Bailiff Society]Simmeons & Simmons — represented by Mr. Pascal
Delclaux and Mr. Frédéric Benech — 68 Rue du Faubourg St. Honoré — 75008 — Paris

And by Mr. Jean-Claude Pyot “Le Louvre” — 18 Rue Vénizélo — 06400 — Cannes

2. Mr. Egbert Schwitters — 31 Avenue Princesse Grace — “I’Estoril” — Block C — MC — 98000 — Monaco —
currently same city as “Le Soleil D’Or” — 20 Blvd. Rainier HI

Appearing before the court the SCP Simmons & Simmons - represented by Mr. Pascal Delclaux and Mr.
Frédéric Benech and by Mr. Jean-Claude Pyot named above,

3. International Nutrition Company Establishment — (INC) — a public corporation in Liechtenstein — with its
head offices in Vaduz — (Liechtenstein) -~ 9490 — 6 Rheinbergerstrasse

Appearing before the court the SCP Simmons & Simmons — represented by Mr. Pascal Delclaux and Mr.
Frédéric Benech and by Mr. Jean-Claude Pyot named above.

[illegible initials]
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4. International Nutrition Company Agency BV — a public corporation in the Netherlands with its head
offices in Vrenandseweg — 69 — 01393 — Pd Nistvecht — (Nethertands)

Appearing before the court the SCP Simmons & Simmons — represented by Mr. Pascal Delclaux and Mr.
Frédéric Benech and by Mr. Jean-Claude Pyot named above

5. Mr. Jack Masquelier — “Les Magnolias” — Parc des Tourelles — Rue Ste-Elisabeth — 33200 — Cauderan

Represented by Mr. Frédéric Barthe and Mr. Philippe Lief — Fidal Legal Firm — “Le Montesquieu” — 19
Av. du Président J.F.Kennedy — BP 330 — 33695 — Mérignac Cédex

6. Mr. Elian Barraud — “Le Marquis™ — 33210 — Bommes

Represented by Mr. Frédéric Barthe and Mr. Philippe Lief, named above.
7. Mr. Jean Michaud — Le Mesnil le Tourne - 33550 — Langoiran
Represented by Mr. Frédéric Barthe and Mr. Philippe Lief, named above,

8. International Nutrition Company Establishment — (INC) — with an office in Monaco — 98000 — MC —
“I’Estoril” — Block C - 31 Avenue Princesse Grace

Appearing before the court the SCP Simmons & Simmons ~ represented by Mr. Pascal Delclaux and Mr.
Frédéric Benech and by Mr. Jean-Claude Pyot, named above.

Hearings, closing of hearings and adjournments for Judges’ consultations during the public hearing of
10/9/2000, where the following presided: Mr. Eric Daufes, president, Mr. Guy Delpeyroux, and Mr.
Phillippe Pasquier — Judges, assisted by Ms. Nathalie Guérin, appointed court clerk,

For a verdict occurring on 12/11/2000: deliberations extended up to 2/5/2001, delivered at a public hearing

where the following presided: Mr. Eric Daufes, president, Mr. Gabriel Guallino and Mr. Philippe Pasquier
— Judges, assisted by Ms. Laure Martin, appointed court clerk.

[illegible initials]
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Pursuant to the statement by Mr. Marc Belliardo, Court Bailiff in Grasse, on 8/6/1999, the plaintiff
submitted to the defendants a writ of summons to appear before this Court in order to:

> Declare and deem the plaintiff admissible and justified in her requests,

IN SO DOING

Given the verdict rendered 3/25/1997 by the Bordeaux High Court of Justice in the proceedings of the
Plaintiff vs. SCIPA, INC Establishment, INC Agency BV, as well as the following individuals —
Masquelier, Barraud, and Michaud,

Given the judgement submitted 5/28/1998, by the Bordeaux Court of Appeals, confirming the above-
described verdict,

> Declare and deem that the take-over of SCIPA by CEP, completed on 7/20/1998, did not comply
with the court’s decisions rendered in favor of the plaintiff, by the Bordeaux High Court and
Court of Appeals on 3/25/1997 and 5/28/1998

AS A RESULT:
> Pronounce the annulment of this merger as fraudulent with regards to the law and proclaim and
deem the latter legally non-invocable against the plaintiff and deem it that, Considering the

observed fraud,the plaintiff may exercise her preemptive right for §1.

> Declare and deem void and non-invocable the patent’s conditional deed of conveyance effective
10/30/1996 between Masquelier and INC with regards to the plaintiff, on the same legal basis.

"4

Proclaim and rule that this fraud has caused obvious damages to the plaintiff.

»  Order compensation for damages described above with a unanimous decision for the defendants to
pay the plaintiff the sum of 28 million F for damages.

»  Order the assignment of an Expert to calculate the damages resulting from the unwarranted
exploitation of INC since the Bordeaux Court of Appeals’ decision of 5/28/1998.

» Sentence in solidum the defendants to the payment of a sum of 200,000 F pursuant to the
provisions of Article 700 of the NCPC, as well as all costs.

»  Order that the provisional enforcement of the verdict occur, notwithstanding objection or appeal
and without bail, and failing the interim enforcement of the whole, order the interim enforcement
of the annulment of the merger and the annulment of the conditional deed of conveyance.

The parties, duly represented at the Session, developed more fully their grounds before the court by way of
conclusions, which remain appended to the Minutes of this decision, and submitted their files.

(illegible initials]
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Findings

In 1947, Professor Jack Masquelier invents an extraction method for an active ingredient called
Leucocyanidol. The extracted ingredients will change names as improvements are made.

In 1979, Prof. Jack Masquelier creates the brand name “Pycnogenol” (OPC).

In 1969, Mr. Masquelier, Mr. Michaud, Mr. Barraud, and Mr. Lappara form the company CEP, in order to
produce and market the OPCs.

In the late 1960°s, Mr. Jack MasquElier contacts Mr. Charles Haimoff, a representative for Interhorphag,
who offers to market OPCs abroad.

In 1971, a first contract is drawn up between CEP and Interhorphag, providing Interhorphag with an
exclusive contract to sell OPCs (maritime pines) outside of France. Interhorphag receives a commission
based on the Sales Figures.

In 1982, the contract is amended to require a minimum annual sales quota from the company henceforth
known as Horphag Overseas Ltd.

Prof. Masquelier and his colleagues make another finding, protected by a patent submitted 4/9/1985 and
granted 10/6/ 1987. The patent claims the use of a plant extract containing Proanthocyanidines (Patent
360).

Horphag convinces SCIPA, which owns and administers the patent, to grant it half of the rights to Patent
360. Half of the royalties received by Horphag must be set aside for SCIPA.

On 4/26 and 4/29/1985, SCIPA and Horphag formalize their relationship in a joint research contract.
SCIPA is tasked with scientific research and Horphag is tasked with client studies.

Article 5 provides that in the event of a transfer or franchising of patent rights ensuing from the contract,
the proceeds would be equally shared between the parties. Effective, 4/1/1985.

On 10/3/1985, a contract is signed between DRT CEP and Horphag. Horphag markets, CEP records orders
and passes these on to DRT for production. CEP does the quality control and shipping.

Horphag does not respect the agreement by not returning the royalties as provided for in the contract.
SCIPA does not know that Horphag has granted manufacturing licenses for Patent 360.

After receiving a request from Horphag to be the sole agent for the PyCnogenol brand name in certain
countries, Mr. Masquelier opposes such a measure.

On 6/28/1990, an exclusive listing contract is signed between Horphag Overseas Ltd. and Holland Health
Bv. This contract pertains to a patented plant extract. Horphag shall supply Holland Health with
Pycnogenol. Holland Health shall purchase an increasing pre-determined quantity. Horphag grants
Holland Health a license authorizing it to be the exclusive manufacturer. Holland Health contacts CEP.
This is how the existence of the exclusivity contract was revealed.

CEP learns that as early as 1988, Horphag Overseas granted manufacturing rights of Patent 360 to a US
firm, Pycnogenol Marketing Inc., in anticipation of an outright royalty of $300,000 in favor of Horphag.
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Horphag signed another contract in 1989 with TAAG.

SCIPA never received any royalties from these different royalty arrangements pursuant to Article 5 of the
contracts dated 4/26 & 4/29/1985.

Notwithstanding SCERPA’s objections, Horphag registered the Pycnogenol brand name in the US on
1/26/1990.

SARPAP, which ensured the sub-contracting of CEP, contracts with Horphag for the supply of the raw
materials.

The deterioration of relations between the parties increases in 1990 when the discoveries of Horphag’s
behavior occurred.

CEP, no longer able to trust Horphag, turns to Holland Health. On 9/25/1990, they sign an agreement,
completed 10/24/1990, granting exclusive worldwide marketing rights of OPC maritime pines and OPC
grape seeds.

Horphag ends its relations with CEP and SCIPA, then undertakes retaliatory measures against Prof.
Masquelier.

Horphag undertakes a negative publicity campaign against Masquelier in scientific and distribution circles.
In late 1990, Horphag leaves CEP with 545,000 F in unpaid expenses.
Horphag stops ordering its raw materials from CEP, thereby violating the 1986 contract.

After legal setbacks in the US, SCIPA is obligated to transfer its share of Patent 360; executed 3/18/1994,
after consultation with Bletry Law Offices.

On 10/26/1995, Horphag brings legal action against SCIPA, Masquelier, Michaud, Barraud and the INC
firms to void the transfer dated 3/18/1994 on the grounds of Article L613-29 of the Intellectual Property
Code. The Bordeaux High Court cancels SCIPA’s transfer on 03/25/1997.

On 10/10/1996, Prof. Masquelier signs an agreement with International Compagnie Establishment Inc. in
which it is noted that the contract negotiated between SCIPA and Horphag, signed on 4/29/ 1985, expired
4/29/1995, and that rights return to Masquelier. The transfer to INC takes place on 4/29/1995.

The parties lodged an appeal on the decision rendered by the Bordeaux High Court on 3/25/1997. Before
the Appeals Court, Horphag requested the annulment of the transfer of 10/10/1996 and 5 million F in
damages. In its decision of 5/28/1998, the Bordeaux Court of Appeals confirms the verdict rendered by the
High Court on 3/25/1997, declaring the transfer by SCIPA as void. It dismisses Horphag’s request for
damages and dismisses its request to cancel the 10/10/1996 transfer .

On 6/3/1998, a merger between CEP and SCIPA takes place, approved by an extraordinary meeting on
6/25/1998.

For this reason, Horphag chose the High Court to bring action against the defendants in order to obtain the
annulment of the merger, the annulment of the 10/10/1996 transfer, and the payment of damages to the
amount of 28.3 million F.

Mr. Jack Masquelier and CEP request the inadmissibility of all of Horphag'’s claims and that it be
sentenced to a payment in the amount of 30 million F in their favor.

[illegible initials]
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Thereupon

Concerning the Annulment of the Merger, Claimed by Horphag
Whereas Article 367 of Law # 88-17 date 1/5/1988 states: “.. Whenever the annulment of a merger or a
split of companies is prescribed within 6 months beginning with the date of the last registration in the
Corporate Trade Register necessitated by the enforcement ...”.
Whereas it emerges from the items provided that the last registration of the CEP/SCIPA merger was
effected 1/4/1999; a merger approved by the extraordinary meeting of the SCIPA on 6/25/1998. Yet
Horphag’s request by summons is dated 8/6/1999.
Whereas Horphag calls upon the House Tribunal:

- To declare the annulment of the merger between SCIPA and CEP effective 7/20/1998 as
fraudulent.

- To deem that Horphag may exercise its preemptive right for $1.

- To also deem in Horphag’s favor that the temporary transfer of the patent dated 10/30/1996
between Masquelier and INC is void and non-invocable.

- To deem that this fraud caused damages to Horphag and to estimate them.
- To order compensation for the damages.
- To order the assignment of an Expert to calculate the damages resulting form 5/28/1998.

- To unanimously sentence the defendants to the payment of the amount of 200,000 F as directed by
Article 700 of the NCPC.

Horphag also calls for the following:

- To note that it did not commit any violations in the Procedure related to Article 145,
- To note that the 1998 balance sheet confirms Horphag’s prior statements.

Given the review of the documents provided, it is noted:

That in 1947, Professor Masquelier invented an extraction method of an active ingredient called
“Leucocyamidol”, using peanuts and the bark of maritime pines. That this is not contested.

That in order to market and improve the product, in 1979 Professor Masquelier created the brand name
“Pycnogenol” to designate the OPC.

Whereas the patents resulted in pharmaceutical applications distributed by different companies.
Whereas Mr. Masquelier, Mr. Michaud, Mr. Barraud, and Mr. Laparra form the company CEP,
responsible for producing and marketing the OPCs in 1969. The patents are registered and
administered first by SCRPT and then by SCIPA.

Whereas in 1971, a contract between CEP and Interhorphag was signed, giving the latter exclusive
sales rights outside of France.

[illegible initials]
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Whereas in 1982 the contract is amended and imposes a minimum sales quota on Interhorphag.

Whereas Professor Masquelier and his associates improve a patent on the effect of the
Proanthocyanidines, which they register in the USA on 4/9/1985, under no. 4698360; patent
authorized 10/6/1987.

Whereas Horphag obtains from the company SCIPA half of the rights to Patent 360, sales marketing,
and third party billing, and the exploitation of the patent from SCIPA; the royalties must be shared.

Whereas on 4/26 and 4/29/1985, SCIPA and Horphag formalize their relationship. SCIPA pursues
scientific research and Horphag is responsible for commercial development.

Whereas on 10/3/1986, a contract is signed between DRT, CEP and Horphag, dividing the tasks with
Horphag as commerctal agent for CEP, and DRT as manufacturer.

Whereas in 1989, Horphag improved its relations with SCERPA, owner of the brand name
“Pycnogenoi” in France. SCERPA is against registering this brand name in other foreign countries
under the trade name “Horphag™.

Whereas on 6/28/1990, an exclusive mandate contract is signed between Horphag Overseas and
Holland Health; Horphag promising to provide products using Patent 360.

Whereas Holland Health did not verify Horphag’s actual rights to the use of the brand name
“Pycnogenol”.

Whereas starting in 1988, Horphag granted an exploitation license of Patent 360 to a US company,
PMI. That a similar contract was concluded between Horphag and Taag, and in no instance were
royalties due to CEP ever paid.

Whereas these different elements attest to the strenuous and conflicting relations between the
companies and the absence of trust.

Whereas CEP turned to Holland Health on 9/25/1990, granting it exclusive worldwide marketing rights
for the OCPs.

Whereas, faced with this situation, Horphag ends its relations with CEP.

Whereas in this situation, an information campaign deemed as defamatory by Professor Masquelier
takes place in scientific circles, however nothing has been provided to evaluate the extent of this
damage.

Whereas Horphag and CEP, co-owners of Patent 360, continue to exploit this patent. This activity
merits evaluation.

Whereas by the end of 1993, a trial for patent infringement and the annulment of Patent 360 places
Horphag against Consac Industrie. Faced with the expenses of the trial, SCIPA transfers its rights on
Patent 360 to a third party, Mr. Schwitters, owner of INC Agency VS and INC.

Whereas the 1985 contract was moot on the formalization of the rights transfers, it emerges that it is

the professional practices and the regulations known in the different companies that prevail. It goes
without saying that the interrogation of the principal partner is justified.

[illegible initials]
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Whereas on 10/26/1995, Horphag brings action against SCIPA and INC claiming annulment of the
transfer dated 3/18/1994 on the grounds of Article 613-29 of the Intellectual Property Code, citing that
each co-owner may at any moment transfer his percentage share. The co-owners have a preemptive
right during a three month period, from the conveyance date on.

Whereas INC obtained the transfer of Patent 360 for $1; nothing prohibits Horphag, which has a
reputation and experience for worldwide distribution, to apply for a preemptive right.

Whereas this analysis is confirmed by a verdict of the Bordeaux High Court on 3/25/1997.

Whereas during these Proceedings, an action called “confirmation assignment” was signed between
Masquelier and INC on 10/10/1996; assuming that the contract with Horphag ended 4/29/1995, that
the rights, title deeds and interest went to Masquelier and that he transfers the patent rights to INC for
$1. Horphag has asked via appeal at the Bordeaux Court that this action be annulled.

Whereas the Court confirmed the verdict dated 3/25/1997 of the Bordeaux High Court, declaring the
annulment of SCIPA’s transfer to INC, on Patent 360.

Whereas SCIPA and CEP merged. That the process occurred by the manipulation of dates as well as
by the shell corporation which CEP had become, thus bypassing the decision of the Bordeaux court.

Whereas in consideration of the preceding, the House Tribunal should: declare the annulment of the
merger for reasons of fraud, state that this merger s non-invocable to the plaintiff on the grounds of
Article 1167 of the Civil Code, note that INC’s exploitation of the product is fraudulent, declare that
Horphag can exercise its preemptive right for $1, prohibit further exploitation of Patent 360 by INC or
CEP under a penalty of 30,000 F per day based on the notification of this decision, and declare the act
of temporary patent conveyance of 10/30/1966 between Masquelier and INC to be void.

Whereas finally, in this legal and contractual imbroglio, it is necessary that an Expert be able to
evaluate the losses incurred by CEP and SCIPA for the non-return of royalties, and for Horphag’s loss
of earnings effective upon the violation of the contract issued by SCIPA and to evaluate the costs of
the legal procedures in the USA, as well as those incurred by Horphag in the form of research.

Whereas the Expert should be provided with INC’s global sales figures since the ruling of the Court of-
Appeals.

Whereas the publication of this decision should be ordered to appear in “Le Figaro”, “Le Monde”, and
“USA Today”, at the plaintiff’s cost.

Compensation for Damages Suffered

Whereas the claim for compensation of damages suffered should be removed; as there is no factor
calling for it.

Provisional Enforcement
Whereas it appears from the circumstances of the case that there are very real consequences of this
decision, and that any delay in the enforcement of this verdict will imperil the interests of the parties.

The Court considers this measure necessary in application of Article 515 of the NCPC [New Code for
Civil Proceedings].

[illegible initials]

PATENT
s ~“REEL: 011627 FRAME

: 0391



Legal Costs
Whereas the legal costs shouid be set aside.
Application of Article 700 of the NCPC[New Code for Civil Proceedings]

Whereas the application of Article 700 of the NCPC should not be allowed due to the parties’ failure to
demonstrate it would be unjust that they bear the irretrievable expenses.

On these Grounds
After Having Deliberated According to the Law, and
Publicly Giving a Ruling before the Interested Parties, and
in an Appealable Judgement, the Court:
Declares the annulment of the merger as fraudulent.
Declares this merger non-invocable to the plaintiff on the grounds of Article 1167 of the Civil Code.
Notes that the exploitation of the product by INC is fraudulent.

Declares that Horphag may exercise its preemptive right for $1.

Prohibits under a penalty of 30,000 F per day (beginning with the notification of this decision) to
pursue the exploitation of Patent 360 by INC or CEP.

Declares the conditional conveyance of the patent dated 10/30/66 between Masquelier and INC to be
void.

Orders that an Expert, to be assigned hereafter, be provided with INC’s global sales figures since the
notification of the Appeals Court.

Removes the claim for compensation for damages incurred.

Orders the publication of this decision in “Le Figaro”, “Le Monde”, and “USA Today” at the
plaintiff’s expense.

e Given the provisions of NCPC’s Article 263 and those following:

Designates Mr. Jean-Loup Hay [icon] NICE — 06000 — Villa “Pompérana” — 12 Av. de Picardie —
04.93.81.60.65 in the capacity of Expert, with the assignment in the presence of the parties or those
duly summoned:

- To calculate the damages resulting from the unwarranted exploitation by INC since the Court of
Appeals’ decision of 5/28/1998.

- To evaluate the investments and research carried out by Horphag

- To evaluate the sum of royalties not paid by Horphag to SCIPA from 1985 to 1995. To draw up a
statement on the particulars.

-  To respond to the written statements of the parties.
- To hear from all cognizant parties in order to record the statements in his report.

[illegible initials]
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Designates Mr. Jean-Albert Cappelli, Head Judge, in charge of the proceedings,

Declares that in the event of unforeseen difficulties or the appointed Expert’s refusal, his replacement will
be provided for by simple order of the Judge in charge of the proceedings.

Declares that if the parties reconcile, the appointed Expert will note that his task is no longer relevant and
will inform the Court of this outcome.

Fixes the retainer fee that the plaintiff must consign to the Court Clerk of the Court at 20,000 F to be
deducted from the expenses and fees listed by the named Expert.

Declares that this deposit must occur within 30 days of the mailing of this verdict by the Court Clerk.

Declares that notification of this deposit and a copy of this verdict will be [sent] to the named Expert who
must then provide notice if he accepts the tasks conferred upon him, and thereupon promptly begin the
assigned work.

Orders that the files submitted to the Court be returned to the parties or their attorneys to be sent to the
Expert upon his first request.

Declares that the appointed Expert must submit his report to the Court Clerk within one month starting
from the day that he took on his duties, and that if an extension is required, he must contact the Judge
tasked with assigning subject matter Experts by way of request.

Declares that this ruling will be fixed to be pleaded in its entirety at the first hearing which will follow the
lodging of the report.

Declares that the appointed Expert must provide each party with a copy of his report free of charge.

Declares that if the Expert encounters any difficulties in accomplishing his tasks, it will be reported to the
supervising Judge to have the provisions of Article 279 of the NCPC applied.

Declares that as justified by his progress, the Expert shall be authorized to open an account on the retainer
consigned to the Court Clerk for professional services rendered.

Declares that during the first , or no later than the second meeting of the parties, the Expert will provide a
plan of his investigations and will evaluate as accurately as possible the anticipated amount for his
professional fees and his expenses.

Declares that at the outcome of this meeting, the Expert will inform the Judge responsible for the
supervision of the experts and the parties of the total sum that he deems necessary to guarantee the
complete reimbursement of his professional fees and his expenses and, if necessary, will request the
payment of an additional deposit.

Declares that once the Expert has informed the Judge and the parties of the amount of the additional
deposit, the Judge will render a decision ordering one of the parties to consign the additional amount that he
deems reasonable to the Court Clerk and shall ask the named party to inform him if it intends to make the
corresponding payment or to decline the Expert’s services.

Declares that in default of payment of this additional deposit, the Expert is not obligated to continue the
performance of his duties.

[illegible initials]
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Declares that in this last hypothetical situation, the Expert must submit a report detailing the investigations
he has conducted and present a bill for professional fees limited to the remuneration of his participation in
the first two meetings.

Declares that the Expert may continue his investigation if one of the parties in the proceedings, believing
that it is in his/her interest, pays the Court Clerk the litigious retainer fee. He will then inform the Judge,
the Expert and the other parties involved of his intention to continue with the Expert’s services.

Declares that the expenses and professional fees of the appointed Expert will be taxed by Order of the
supervising Judge, noted at the bottom of the request and appended to the report.

Orders in application of the provisions of Article 515 of the NCPC, the provisional enforcement of this
decision, notwithstanding objections or appeals and without bail.

Sets aside the expenses.
Declares that Article 700 of the NCPC did not apply.
Minutes Signed by the President of the Deliberation and the Appointed Court Clerk

Signed: The President Signed: the Appointed Court Clerk
[s.illegible] [s.illegible]

[illegible initials]
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¢/

1. Saml Cenver O'EXPERIMENTATION PHARMACEUTIOUE ~ (cvr)

2. Mr Egbert SONWITTERS

3. STk INTERNATIONSL NUTRITTION COMPANY ESTARLISHMENT = (INC) / VADUS/LIECHTENSTEIN
4, STé IyTEpNATIONAL NUTRITION COMPANY AGINCY BY

5. Mr Jyck MasQuuiLren

§. Mr Efan RanmAuD

7. Mr Jusn MICHAUD

9. Svi Imuuxmm RUTBITION COMPANY ESTABLISHMENT — (INC) / Manaco

DrvANDEUR(S)

Saciité HORPHAS RESEARCH Ltd - Société de droft
dus figs Angle - normandes dont la siége sociel
wtd SY-PETER PORY GUERNESEY - (CHANNEL ISLAND) -
1, lo Mprchant Streat

Comparsat par Me Jean - Plerra HERMINT -

62, Rua de Meacaau - 75008 - PARYS
& par Mg Qidier GRENQUILLE - 19, Bid Jau de Ballgn -

26130 - GRAseE
DireuDELR(S)

1. SagL CINTRE D'EXMEKIMENTATION PHARMACRUTIQUE —~
(Cev) - Gant lo slige est & VaLgownt - os5e0 -
Viliantipalls 11 - Rty dee Dolines -

Compgrant I Scr SmwoNS & SiNMONS -
MePascai DRCLAUX & My  Pridiric BN
&9, Que dn Feuboury St-Honoré - 78008 - PARTS

»

& per Mg Jesn - Claude Pyor “Le louvre™ - |.

18, Bup Yénizéle = ags0q - CanmEs

2. Mr Eghert SCHWITTERS - 31, Av. Princeme Grice
Fstoril® - Blow € = MG - OO0 ~ MONACO
llggt mime vile “La Selell d'Or"

o Bxinier Iz

Comparant I S£p SIMMONS & SINMONS -
Me Pegcp! DECAURK & Ma FPrédéric RenecH
& per Mo Jean-Clgude PYDT cl-dessus ddsignés,

x St INTEGMNATIONAL NUTRITION Comppny
ESTABLISHMENT -~ (INC) -~ Société de Drolt
du Ligehtenstele ~ Dont lo sldge s; & VADul -
(LISCHTEWSTEIN) - 3494 - 6, Rhainbergerstrasse

Comparsnt In Scr SIMMONS & SIwMONe -
Me Pescyl DBLtAUX & Me Frididric Bawecw
& par Me Jean-Clayde PYoOT ci-dessus désignés
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e

a. STk INTERNATIONAL NUTRITION COMPANY AGENCY By ~
Socifté de drolt Néeriygndels dont je  sidge
ot Vrepsndsaweg - 69 - 01398 . Pp NrigrveewT -
(Pavs-Bas%)

Comparent f(a SCr SIMMONS & SIMMONS -
Ma Pagesd OELQAUX & Ma Frédérc , BmyEcy
& par Ma Jean-Clsude PYar ci-dessus désignés

5. Mr Jack MaSQUELITR =~ ‘“Les Magnoliss® -~
Parcdes Taurylles ~ Rue Ste-Ellssbeth -~ 33200 -
cauneRan

Comparant pur Me Frddiric BanTHE
& par Ma Fhlilppe LIEF -~ S d'Avocais PlbaL -~
“Le Montgaguien® = 18, Av. du Présjdent X.F KENNIDY ~
BP 230 — 32635 - MEgIuNAC Codex

6. Mr Etlan BARRAUD ~ "L Myhguis® ~ 33210 = BaremEy

Comparant par Me Frédéric BARTHY
& par Mg Philippe LIEY, ci-deqsus dégignés, '

7. Mr Joan MICHAUD -~ Lu Mesnll I-Tnumnl-:nlso-
LANGOIRAY

Comparant  per  Ma  Frédiric.  BaRTHE
& par Me Phitippe LIy, ci-dessus désignés,

s. Své INTERMATIONAL NuTRsTION Company
EsTaBugtyenT ~ (INC) ~ Ayant un éiabllesemnent
& Monsco — o080 « MC ~ “FEstorll® - BLOC € ~
21, Av. Procoms Grice

Comparant g S5cP SIMMONS & SIMMONS -
Me Pamcyl DRLOAUX & Ma Fridéric BenecH
& por My Jean-Claude PYOT d-dessus dénignés

Déhats, das débate ot mise ap d6RDEN
lors de UAudisnce publique qu 0971072000, ob siégesient
Mr bric Dauris, Prisident, Mr Guy DELFEVROIR | .
B Mr Phillggs PASQUITE,  Juges  sesistis
da Mmae Nathpile GUERIY, Commis-Greffier,

un Jugement intervenlr e 11/12/2000 ;
meu 03/02/2001, rendu en Awlignce
publique b siégeaient Mr fric Daurds, Président,
MrQgbriel GUALLING & Mr Philippe PASQUIIER, Juges,
assintds de Mme Lavre MARTIN, Commis-Greffier
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Suivant acte da Me Mare BELIARDO, Hulssler de Justica 3 Grasse, du 0s/083/1989

la demnsnderesse a fait donner assignation aux défendeurs, d'avoir & comparaltre ~devant
ie Tribunai de odans a 'effet de Par nir

> Dire et juger In demanderesse recevable et bian fonddée an ses demandes,
CF FAISANT

Vo le Jugemant rendu ls 35/03/1997, par ls Tribunal du Grande Instance de BORDEAUX,
dans PInstARce appasant s demahderasee & 1p SCIPA, INC ESTABLISHMENT, INC ASENCY BV
sinsl qu'aux econseriz MASQUELIER, BARRAUD, MICHAD

Vu FAITiR rendu le 2970571988, par e Cour d'Appet de BORDEALX, confirmant e Jugamen |

’

> Bire ot juger que I fusion absorption de Sara per CEp opérée la 20/07719w8, I's
en fraude des décislans de Justice rendues ay profit de ls demanderesse, par le Tribun
du Grande Instance et Ia Cour d'Appe] de BORDEAUX, lap 25/0371097 & 28/05/1990

En CoNstQUENCE ©

> Prononcer lanmulation de cette fusion absorption pour fraude A Id Lol et dire et juger celle~ci
juridiquement inopposable & la demanderesse et dire et juger que a3 demanderesse pourra,
vu la fraude constatén, axercer son droit de préemption payr 1 3,

> Dire ot juger également nul et inopposabie 3 » demanderesse, sur e méma fondement
juridique, Macte de cession conditionnel dy brevet ep date du 30/10/1996, entre MASQUELIER
& Inc,

> CHee et juger que catte fraude a causé un préjudice certain A ta demanderesse,

*» Owdonner |8 réparation des préjudices ci-dessus déarits, en condamnatian in solldum
jes défendeurs & payer & la demanderessg ia somme da 28, WP 3 titre de dommages-intérits,

» Ordonner le désignation d'un Expert en vue da chiffrer le préjudice nisultant de Mrexploitation:
indue de INC, dapuls la décision de la Cour 'Appel ds BORDEAUX en date du 28/05/1998

» Candsmner in Solldum les défendeurs au palement d'une somme de 200.600 P en appikation)
des dispositions de PArt. 700 du Nore, ainsi qu'aux entiers dépens,

> Ordonner I'exécution proviscire du Jugement A Intefvenir, nonobstant opposition ou appel|
& sans caution, et & défaut de l'a:zmhn_ pravisoire sur le tout, ordonner [I'exdcution|
provisoire sur I'annulation de la fusion et sur I'annuiation de [a cesion conditionnelie.

Las parties, régulibrement représenténs 3 [Audience, développent plus ampiemant

lewrs moyens & la Barre et par wvoie de conclusians, qul restsht annhexées a \a Minutel
de 1a présente décision et déposent leurs dossiers,

@ NG

PATENT
REEL: 011627 FRAME: 0397



LA AAK L1006 AL UU41227102600

cod i phot -, HORPHAG RESEARCH. ___ <s+ GITTES G0Us

-

EXPOSE DES FAITS

En 1547, la Professaur Jack MASQUELTER invente une méthode d'extraction d'un principe actif
appeié LEUCOCYANIDOL. Au M des améliorations, les extralts vont ¢hanger de nom.

En 1973, le Professaur Jack MASQUELIER créé la marque "Pyanacenoy” (Cpc).

En 1965, MesSieurs MASQUELIER, MICHAUD, BARRAD & LAPPARA, créent la Sté Cee, afin
et mmn;crdana_nr ies OrC. ' ' de produirel

A la fin des anndes 1960, Mr Jack MASQURIER se maet en contact svec Mr Chatles Hammorp,
Mandstaire de |a STE INTERHORPHAG , qul se propose de commercialiser les Opc A l'étranger.

En 1971, un premier contrat est Gtabd entre CEP & INTERHOAMHAG, BEFIBUBNE & INTERHORMHAG,
un mandat exciusif pour | vente hors de Franca des Orc (pins maritimes). INTERHORPHAG,
pergolt une comenission sur le Chiffre d'Affaires.

En 1982, le contrat est amendé pour mettre 3 la charge de la sodété dénommée désormais
HORPHAG QVERSEAS LTD, un quota minimum annuel de vents, '

Lle Professeur MasQUELIER et ses amis, font une autre découverte, protégée par un brevet,
dépasé le 09/04/1985, déiivré le 06/10/1987. Ce brevet revendiqus lutilisation d'un extrait
contenant des PROANTHOCYANIDINES (Brevet 380),

La Sté HopprAG, va convaincre la STE SCIPA Qul posside et administre le brevet, de Iuj accorder
ls maltié des droits sur le brevet 360. La meoltié des redevances percues par s Sté HORPHAG,
dolt &re réservée & Ia ST Scira. . ‘ '

les 26 & 29/04/1985, SCPA & MORMAG, formalisent lews relations, dans un contrat
de recherche en commun. Scipa est chamgsie de » recherche sclentifique et Horrmas,
la recherche da clients.

L'Art. S prévoit qu'en cas de casslion ou cancassion des droks de propriété Industriefie IEsus
w::a;?t, les produits seralent pariagés en parts dgales antre les parties. Prise deffet
le 81/08/1985,

Ls 03/10/1985, un contrat est signé antrs DRT CEP & HORPHAG. HORPHAG wommercialise,
CEP enmgisra les commandes e as transmet & DRT powr fabrication, Cee fait le convdle
de qualité et 'expédition. '

HORWMG, ha va pes respecter les acoords an ne reversant pas les royaities|-
prévues cortractuefiement.

SCIPA ignere que la St HoAPHAG a acenrdé des licences d'exploitation du hrevet 360,

Mr MaSQUELIER suite & une requéte d'HowrHAG pour &re déposkaire de |a marqus ProvoGENOL
dans certains pays, s'oppase 3 une telle démarche.

Le 2B/06/1990, un contrat de mandet exciusit est signé entre HORMMAG OveRsEls LTD
et la 58 Howanp HEaL™™ By, Ce contrat s rppporte & un exralt végétal brevetd. HorrMAG
s'engage & approvisionner la Stk HOLLAND HEALTH @ PYCNDGENOL ; MOLLAND HEALTM S'engage
b en acheter une quanthé déterminde coissante. HoRPHAG concide A HOWAND HEALTH
une licence l'autorisant 3 &re fabricant exclusif. HOUWAND HEaLTH prend contact avec Cep,
Cast alnsi, qu'est révéide, I'axistence de ce contrat d'exclusivibd.

Cer apprend que dés 1988, HORPHaG OVESERS, & concidd une licence d'exploitation

du brevet 360, & une Sociébd US "PYCNOGENOL MARKETING INC" prévoyant une redevance
forfaltaire da 300.000 $ au profit d'HorPraG,

P Ae 4
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HORPHAG A Signé un qutTe contrat en 1989, avac (s STET AAG.
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Sur ces différentes racdavances 2 St SCPA n'a jamais recu 18 meindre redevance]
ainsi que privu dans 'Art. 5 des contrats des 26 & 29/04/198S.

Nonobstant I'opposition de la Sté SCErPa, HORMAG 8 déposé Ja marque "PYCNOGENGL" aux USA|
le 36/01,/1980

La Sarmap, qul assursit la sous-traitance de CEP, contracte avec HORPHAG (3 feurnitu
de matidres premidras.

La dégradation des relstions enbre les parties, remonte & 1990, période ol les révélation
de Mattitude de la Sté HORPHAG 3 ey liew.

Ct» ne pouvant plus falre conflance § HORPHAG, se tumne vers la Sté HOWAND HEaLTH
Le 25/09/1990 lis signent une convention, compiétée le 24/10/1990, accordant I'excius
detl:mudl\mﬁm des Orc pins mariimes en France et O¢P pépins de ralsin, dans le man
entier,

HORPHAS med un tarme définitf & ses relations avec CEp et la Sté Scwa, puis engage 3 Fenco
du Profassaur MASQUELITR, des mesures de rétorsions.

HORFHAG engage une campagnhe de déstabilisation de MasQUELTER, dans les milieux sclantifi
et da distribution.

HolrAG, fin 1600, laisza 545.000 F d'impayés au détriment de Cep,

!

!

HORMMAG, cesse de s'approvisionnar en matidre premifre auprés de C29, en visiation du contrat
de 1988

Ly Sté SO spris des déboires fudiciaires aux Ush, s¢ trouve dans Fobiigation de cider sa part
du brevet 360 ; acte du 18/03/1994, epréy consuitation du Cabinet BLETRY.

HORFMAG ah dobe du 26/10/1995, a assignd SCIPA, MASQUELIER, MYOAUD, BARRAUD et les Stds Inc;
en hullité de iz cession du 18/03/1994, sur la hese de FArt. L613-29, du Code de la P g
Intsliectuelin. La Tribunel de Grande Instance dg BORDEALX en date du 25/03/1997, annu
la casslah PAF la ST8 SCIPA

Le 10/10/1996, e Professeur Masquaifr, signe avec 13 STE INTERNATIONAL
BTABLISHEMENT INC, un acte dans lequel il est constaté que le contrat condu avec SQP
et HoRPWAG, Eigné le 29/04/1585 a wxpiré la 29/04/1985 et que les drats reviennen
3 MaSQUELIER. La cession & INTERNATIONAL NUTRITION intervient le 29/04/1995.

Les parties ont interjeté appet de |a décision rendue par la Tribunal de Grénde Insta
de BamoEAUx du 25/03/1997. HoreHac devant le Cour d'Appel, 8 demandé (‘annulation de l'acty
de cestion du 10/10/199%6 et 5 Mr & titre dn dammages-intéréts. Per décislon du 28/05/1998
la Cour o'Appel de BoroEAUx confirme le Jugement rendu par ie Tribunal de Grande Insta
le 25/03/1997, pronangent ia nuliitd da ia cession par SCIPa ; déboute HORPHAG ds sp dema
de dommages-intérdts et Ia déboute de sa demande en annulstion de Facte de cessio
du 10/10/1996,

La 03/06/1998, un projet de fusion par absorption des sociétés Cer & SCIPA est dtabll, cons
par une Assemblée Générale Extreordinaire du 25/06/1988.

Clest pourquoi, HORPHAG 3 sais| le Tribunal de cdans en assignant les défendeurs, afin d'ubbanii
la nulith de la fusion, la nulité de lacte de cession du 10/10/1996 et 1o paiemnen
de dommages-intéréts & hauteur de 28,3 Mr, -

Mr Jack MASQUELIGR et Cp, demandent [lirrecevabiiitd de toutes les demandes d'HORPHAG)
at sa condamnation au palement de ia somma da 30 KF a leur profit.

7 NG el

PATENT
- REEL: 011627 FRAME: 0399

cordusb

dong



ua

ATTENOU Que 'Art. 367 de s Lol n* 88-17 du 05/01/19838 précise : ~(...) Towtwstis /"
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ET sug c& ool op

SuR LA NULLITE DE LA PUSION DES 30CTETES, RECLAMEE PAR HORPHAD

en nuiitd d'une fusion ou June scinsion de sacidids se preserit par six
d compier de /vy date de ls dermijres inscription su registre du com.
ot dex socidtis randue ndcessaire par l'opdration(...)".

ArTewpu qull ressert des didments fournis que la demidre Inscription de fa fusion Cep/

a énd effectude le 04/01/1999 ; fusion adophie per une Assembiée Générsle Extrmordinal
de ja SOPA en date du 25/08/1938. Or la demande de la Std HORPHAG, per assignation
date du 06/08/1999.

ATTENDU quHORPHAG dermnande au Tribunal de cibans de :

v mrannulaﬂmdahfushnnbsnrpﬂon,endataduzomﬂlmenm!as::m&cé
pour fraude & la Lod,

v JUGER QU'HORPHAG pouaTa exercer son drolt de préemption pour 1 §

v JGER également nul et inopposabls & HORPMAR, lacte de cession conditionnel du brevet
en date du 30/10/1996, entre MASQUELIFR et INC,

v JuoER que cette fraude a causé un préjudics & HORPHAG et 'estimar,
v ORDONNER 13 réparation du préjudice

7 COspannes la désignation d'un E:penmmd:mnrwhprﬁudurﬁummael'uplom:
indue de INc, depuls la décision da la Cour F"Appel de Bogbaaux du 28/05/1998 T

< CONDAMNER [N solidurmn les défendeurs au poiement d'une samime da 200.000 F en appiication
de I"Art. 700 chi NCRe, '

DE PACON ADOITIONNELLE HORPHAG DEMANDE AL TRIBLAVAL DE ©
¢ CONSTATSR qu'niie n's pes cominis de faute, dans la Procédure lide & l'Art. 145,
< CoNSTATER qua le bilan 1998 confirme les précédentes doriture d'HoRPHAG
ATTENDU qu'd lo lecture des documents fournis, § ressort : '
Que le Profesacur MASQUELIER, invente en 1947, une Mthade d'extraction d'un principe actif]
appeld “LEUCOCYAMIDOL", A partir da graines d'arachide et d'écorces de pins mariimes
Que cad n'est pas mis en cause,

Qu'afNa da commercialiser et d'emdliorer las pradults, le Professeur MASQUELIER criéd en 1979|
la marque “PYCNOGENOL" pour désigner ies Opc

ATTENDYU Que Ce¢ brevetz ont donné lieu & des applications pharmaceutiques, di
par différentes sociébés. ,

ATTENDU que Messieurs MASQUELIER, MICNAUD, BARRAUD et LAPARRA, créent fa sociétd Cap
_ de produire et commercialiser ies OPC en 1369. Les brevets sont déposds et admini
tout d'abord par {2 ScReT, puis par la Sara.

ATTENDU qu'en 1971, un contrat antre CEP & INTERHORPHAG est signé, conflant & catte demié
I'exclusivité de ia vente hors Franca.
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ATTENpu quien 1982 le contrat et gmendé et | un
& que . mpose qQuots minimum de venty

ATTENDU Que le Professeur MASQUELIER et ses amis spsociés, metent av point un b
sur le  pouvolr des PROANTHOCYANIDINES, auils déposent aux Usa le  09/04/1985
SOUS le n® 4698380 ; autorisation déllvrée le D5/10/1987.

ATTENDU qU'HORPHAG oblient de 1a Sté Sama, @ molté cdes droits du brevet 360,
le dévaloppemant des ventes et de monnaywr & des tlers, lexplotation du brevet ;
les redevances devant &tre partagdes.

ATTENDU que les 26 B 25/04/1985, ScirA & HORmHAG formalisent leurs relations)
ScIra assure | recherche scientifique et HoreHaG je développement commerdal,

ATTENDU Que le 03/10/1986, Un contrat est signé entre DY, Cer & HomPAG, distribuant
Ins rdles ; HORMHAG, Bgent commaerdisl du CEp & DRT, fabricent.

ATTENDU qu'en 1969 Ia Sté HORPHAG ap rapproche da Scewea, propriétaire de la marg
"Prevocenol” en France. La ScErPa, s'oppose au dépdt de ceme marque dans d'auves pa
dtrangers, sous fenseigne "HoRPHAG"

ATTEwWnU que 28/06/1990, un contrat de mandat exclusif est signé entre HORPHAG Ovense
e la anciéts HOWAND HEALTH ;| HORPHAG s'engageant & fournir les produits d partir du brevet 36D

ATTENQU que i3 Std HOUAND HEaL™ n'a pas wirifié la réalité des drolts de la Sté Hoeprag,
sur 'ytiisation de la marqua "PreNoGENOL™.

ATTINRU que la St HORPMAG B, dés 1988, concidé une ficence d'expioftation du brevet 360
d une sociétd Us, Pmi” Qu'un contrat simiflakre 3 éé conclu enum MORPHAG et T,
et qu'en sucun cas, les redevances devant revenir vers CEP, ne l'ont éné.

|
ATTENDU que cms différents éiéments, attestent de relations difficles et conflictuelies
entre les sociétés et 'absence de confiance.

ATTuNDU que 2 Ce», se tourne vars la socidtd MowaND HEMTH le 25/09/1990, ul attribuant
fexc! mondiale de la caynmercialisation des OQr.

ATTENDU que devant cette situation, HORPHAG met un terme définitil A ses relations avec Cep.

ATTENDU qu'd cefte situation, une campagne d'informations, interprétée cormme diffamatolre -

par e Prefesseur MASQUEBLIER, a lisu dyns les milieux scientifiques, mals qu'sucun éément,
quamt & I'dvaiugtion de ce préjudice n'ast fournt.

ATTENDU que les Stis HOrRPMAG & CEp, copropriftaires du bravet 360, continuent de I'expioiter.
It conviendra d'en évaluer ractivivé.

AtTewnu qu'en fin d'annés 1993, un procks aux Usa en contrefagnn et nullitd du brevet 360
oppase HORPHAG & une Sté CONSAC INDUSTRIE. Faoe au colt de ia Procidure, la Sté SCIPa, cid
5@5 groits sUr i beever 360 & Un tiers, Me SCHWITTERS, dérenteur de (@ Svd INC AGENCY VB & INC.

ATTENDU que le contrat de 1985 dtant muet sur le farmalisme de Ia cession des draits, Il ressom

que cs sont les pratiques professionnelles et les rigies connues dans les différents pays,)
qul prévalent. 1| va de soi, que llinteragation du peincipel partenaire se fustifie.
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Aruwov que le 28/10/1995, Ia St MORPHAG assigne SCIPa & INC, en nullité de cesslo

du 18/03/199%4, sur ie fondement de I'Art. 613-29 du Code de Propriétd Industrielle, précisa

que chaque copropriétaire peut & tout moment, cigder s3 quote-part. Les coprepridtal

:.l:polegt d'un drolt de présmption pendant un cilal de trols mals, A compter du pre:
cessen.

ATTENDU QUING, 3 obtenu la cassion du brevet 360 pour 1 § ; rlen n'Interdk 3
gui & la notoriété et 'expdriance de distribution mondiale, de faire acta d'un droit de préemptio

ATTENOU e catte anslyse est confinnée par un Jugement du Tribunal de Grands Insta
de Boaneaux du 25/03/1997

ATENDY oue durant cette  Procidure, intervient facte du 10/10/19%96
appelé "confirmation assignment” signé entre MASQUELIER et INC ; estimant que e
avac HOEMAG B pris fin le 29/04/1995, que les cdrolts, ttres de propridtd e intérdts
sont revenus & MASQUELTER et qu'll cide 3 INe pour 1 § les drolts du brevet, HORPHAG a clerna
par voie d'appel incident & la Cour de Borozaux, Mannulation de cut acte.

ATTENDY que lp Cour, 8 confirrmé e Jugement du Tribunal de Grande Instonce de
duzsmbnm, pronongant la nullité de ke cession par ls Scora 4 INC de sa part,
sur le brevet 360

ATTENDU que Scra & Cir ont fusionnd, Que f'opération s'est falte, tant par le Jeu' des dates,
qua par la coquille vide, quest devenue Cer, contoumant en cela, la décision de la J
de BORDEALNX.

ATTenon ce qul précide, il convient pour le Tribunal de céans, de prononcer l'annulation:
de m fsion absorption pour fraude, de déclarer cette fusion absorption inopposs
A ks dermanderesse sur |a basa de TArt. 1167 du Cods Civll, de constater que I'exploiation
du produit per Inc est frauduieuse, de déciarer quU'HORPHAG pourra exercer son droit
de préamption pour 1 $, dinterdire sous astreinte de 30.000 F par jour & compter de
i3 signification de |a présente décision, la poursulie de exploitation par Inc ou CEr, du brevet,
360 e de déciarer nul I'scim de cesgion conditionnel du brevet en date du 30/10/1966,
entra MASQUELIER et INC.

ATTENDU enfin, que dans ont Imbroglio juridique et contractusl, il est nécessaire qu'un Expert
puisse évaluer les pertes subies d'ung part par Cer & SCPa pour ke non-retour de royaities,
d'autre part sur la manaue 3 gaaner de la Sté HoRPHAG & compter de ls rupture du contrat

de Scim et céyaluer les oits des Prookdures Judickires aux UsA, ainsi que ceux riel
par HORMIAG, en terma de recherches.

ArTeuou qu'll convient aussi, dordonner ls communicstion & PExpert, du Chiffre d'Afraires
mondijal de 12 Sté Inc depuls 'Arrit da la Cour d'Appel,

ATTENDU Qu'l eonvient dlerdonner la publication de |a présents décision, dans "LE FIGARO",
"Le Monpe” & "Usa To DAY", aux freis de la demanderease,

SUR LA SEPARATION DS PRAUDICES SUNIS

ArrEnoy qu't convient d'écarter la cemande de réparstion des préjudicws subls ;
aucun ddment na l'attrayant.

SUR L'EXECUTION FROVISOIRE

ATTENDY QU sppert des crennstance de ln caune, qu'll y a urgence et péril en la demeurn,
wut retard dans {‘exécution du présent Jugement metirait en denger lss intérdts des parties |
ke Tribunal estime cstte mesure nécessaire en application de AL, 515 du NCre,
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SUR Les Diveus
ATTeDU Qu'l convient de réserver les dépens.
SUR L'APPLICATION DE L'ART. 700 DU Noepr

ATTENDU QU he convient pas de faire dmit d lMapplication de fArt. 700 du Ncre, foute
par les parties de démontrar en quoi 1T seralt indquitable qu'alles supportent les frals irrépétibles

PAR CES MOTIFS

LE TRIBUNAL APRS §N AVOIR DETHRE COMrORMEMENT A 1A LOX,
STATUANT PUBLIQUEMENT PAR DECISION CONTRADICTOIRE, EN PREMIER REFSORT,

Promonce Mannulation de 3 fusion absorption pour frauds,

Dictane cette fusion absorption lnoppumblc b Iy demyndereuss sur o base de lArt, 1167
v Cub Clvil,

Colsml que |'exploitation du prodult par INC est frauduieuse,
DECLARE QUHORPHAG pourre exercer son drolt de prémmption powr 1 §,

INTERQIT sous astreinte de 30.000 P per jour, & campter de ha significstion delapré.nnq
décision, la poursults de 'expioltation par Tve cu Cew, dy brevet 360

QEc1eds nul l'acte de cemion conditionnel du bravet en date du 30/10/1%686, entre Huqu-.mu
at ING.

Qapesint a communication & MExpert qul ve &tre c-epnis désigné, du Chlﬂ'u ¢'AfTaires mondial
de lo $té Inc depuls FArrit de la Cour d'Apped,

Mhmmmmmmaumﬂmm

OrooNns fa publication de la présente décision, dans "LE Fraaro”, *Le MONDE" & "U'sA TD Dav")
aux frais Jo p demanderessy,

¢ VU lea dispositions des Ard. 263 & sulvants du NCRC
NOMUE Mr Jepn-Loyp HAY - B - NICK - 05000 - Vilip "Pewmbrana” - 12, Av, da Picardle |

@ 08935180835 en dqualitdé dExpert, avec 12 mission sn présenca des pafths..

ou eles diment appeites

7 Chiffrer jo préjudice résuitent de I'exploftation indus de Fwc depuls (a déddision de ie c:un)
d'dppei du 20/08/1998

v fvsloer les investissements et recherches, réalisés par Hagmiga

v fvaluer in montant des roysttiss non versées par HORRHAR 3 Sara de 1983 A 1098
Oy tout dressar rapport

7 Répendre aux dires écrits des parties,

v Emtendre tous sachants, h charge d'en consigner les dires dans son rapport,

L
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4 son remplacement par simple Ordonnance de Mr Is Juge chargé de sulvre ba Procédure,

NoMWE Mr Jesn-Albert CAPPELLI, Juge au sikge, chargd de suivre fa Procidure, e

Dr quen s demplichement ou de refus de FExpert commis, || sera peurvy

;T que si les parties viennent 4 se concllier, 'Expert commis constatera que sa mission
est devenue sans shjet et en Informera (@ Tribunal,

FIXe & 20.060 F ja provision qua 1a demanderssse devrd consignar au Greffe de ce Tribunal,
& valoir sur le montant des frals et honoraires exposés par I"Expert qui vient d'dtre désigné,

DIT QUS CETTE COWSIGNATION DEVRA INTERVENIE DANS LE DELAL
PEW Joums A COMPTER DEf L'ENVOI PAR LE ORSFFg,
08 14 PRESENTE DiCISION

PIr quavis de cette consignation et cople de la présente décision, seront notifiés & 'Expert
nommé qui devra faire cennaltre sV accepty b mission qui lul est confide et dis lors,
cammencar immébdiatement ses opérations.

OrbomNre que ies dossiers déposés sntre les mains du Tribunal, solent remis awx partles
ou & leurs Consells, pour étre cmmuniqués & Expert, 3 la premidére demande de ce demier,

DIT que 'Expert comenis devra dépaser son rapport au Greffe de ce Tribunal, dans le déiai de
mois 3 compter du jour ol il aura été spisl de sa mission et que s! un déial supplémentaire
fui apparaltre nécessaire, I devra saisir g Juge chargéd des expertises, par voie de requéte. =

BIT que |3 présente Instance sera fixém pour dtre plaidée au fond, A la premidre Audlenm..
qui sutvra (e dépét du rapport,

DIT QUE L'EXPERT COMMIS DEVRA REMEYTAE 1 CHaqQUE PamTIs
UNE COPIE SUR LIBRE DE SON RAPPORT
DiT que sl MExpert rencontre des dificulis dens [eccomplissement de sa  mission,

1! en sera falt rapport & Mr le Juge chargé du contrdle powr étre falt application des dispositions
de Vart. 279 du Noye

17 que sur justification des avances faites par lul, 'Expert spra autorisé 2 prélever un acompte
sur la pravision consigrbe au Greffe, & valoir sur ses honoraires.

QIr que lors de la pramidére, ou au plus tyrd, de la deuxigme réunion des parties,

Y

dressera un programme de ses investigations ef évaluera d'une mantira aussi précise| -

que passible le montant privisible de ses honoraires et de ses ddbours

DIt qu'h Mssue de celte rfunion, IExpert fers connaltre au Juge déidgud aux expertives
etoux partes, 12 somma globale qul lul parah nécessaire pour garantr en toutafitd
In recoiiivrement de ses honorgires et de ses débours et sollicitary le cas échéent, ls versement
d’une consignation complémentaire.

DT que larsaue I'Expert aura ainsi portd A la connaissance du Juge et des partiss le montant
du complémant de consignation, e Juge rendrs une décision ordonnant & l'une des parties,
de consigner au Greffa le compiiment qul iul paraitre nécessaire at invitera la partie désignde
& falre cennaltre 3l efle entend effectuer ie versement correspandant ou renoncer & Fexpertise,

RIT qua défsut de versement de cette consignation complémentaira, 'expart n'est pas tenu
de continuer a exdcuter sa mission,
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DT que dans oefte dermnigre hypothdse, I'Expert devia dépaser un rapport relats
Ims Investigations euxquelles | a pu se livier et présenter une note dhonoraires lim
& 13 rémunération de son Imervention paur les deux premidres réunions, ‘
DIT que 'Bxpert pourma continuer ses invastigations, si 'une des parties av Procés, qui
y avoir intsinlits, verse au Greffe la provision Itigleuse ; dans o cas Informers le Juge, 'Expert
at les autres partias en cause, de son intentfen de poursulvre Mexpertise.

D17 que les frails et honorsires de I'Expgrt commis seront taxés par Ordonnance du Juge
contrilaur chargé de sulvre la Procédure, rendue au pied dn requéle et annexée au rapport,

OrpoNNg en opplication des dispositions de FArt. 515 dy Noee, I’Exécution Provisoire
de \a présente décision, nonabstant opposition ou apps! et sans caution,

Réserve las dépens.
DIT n'y avoir ey 3 Fapplication de 'Art. 700 du Neee

MINUTE stenis PAR L8 PRESTDENT DU DEINERE €T LE COMMIT-GREFFIER
Steué : LE PRESIDENT Stok : Ly CommMIs-Guerrien

QUMDY | —
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