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CERTIFICATE OF MERGER
MERGING

MATCHBOX ACQUISITION CORP.,
A DELAWARE CORPORATION

. WITH AND INTO

TELCOM SEMICONDUCTOR, INC,,
A DELAWARE CORPORATION

Pursuant to Section 251 of the General Corporation Law of the State of Delaware

——

TelCom Semiconductor, Inc., 8 Delaware corporation (“Company”’), does hereby certify as
follows:

FIRST: The constituent corporations are Company, a Delaware corporation, and
Matchbox Acquistion Corp., a Delaware corporation (“Sub”).

SECOND: An Agrecment and Plan of Reorganization (the “Reorganization
Agreement”), dated October 26, 2000, among Microchip Technology Incorporated, & Delawgt; .
corpotation, Sub and Company, seiting forth the terms and condl‘tlcns of the merger of Sub ?:d ea;
into Company (the “Merger”), has been approved, adugted, cer:nﬁet‘l, executed slnd ackné:w enf
by each of the constituent corporations in accordance with Section 251 of the Delaware Gen
Corporation Law.

THIRD: The name of the surviving corporation in the Merger (the “Surviving
Corporation™) shall be TelCom Semicondustor, Inc.

FOURTH:  Thatthe Amended and Restated Certificate pf Incorporation of the Surviving
Corporaton is amended to read in its entirety as set forth 1 Exhibit A hereto.

i incipal
F : An executed copy of the RmorganiZaﬁqn Agrecm.elf 31; gx;‘ il; aBt :Iﬁea %n‘.’n;xge,
lace of bmin;ss of the Surviving Corporation at the following address: V
g’lountain View, CA 94039.

j i the
IXTH: An executed copy of the Reorgapization Agxecme:;_i w;)lle::zo f::sxshactl by
Survi 'S Coq;oraﬁon, on request and without cost, to any stockbolder ot &1 tuen
vrviving

corporation.

CATEMPProjess Toys Cauficat of Merger DOC (4749)
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SEVENTH: The Merger shall become effective on January 16, 2001 2t 4 p.m. E.S.T.

IN WITNESS WHEREOF, Company has caused this Certificate of Merger to be executed in
its corporate name as of the 16th day of January, 2001,

TELCOM SEMICONDUCTOR, INC.

By: /s/ Robert G. Gargus
Robert G. Gargus

President and Chief Executive Officer

CTEMPProject Toys CerxiGeatr of Merger.DOC (4783)
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EXHIBIT A

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
TELCOM SEMICONDUCTOR, INC.
4 Delaware corporation
ARTICLE ONE
The name of this corporation is TelCom Semiconductor, Inc. (the “Corporation™).

ARTICLE TWO

The address of the Corporation's registered office in the State of Delaware is 1209 Orange
Street, Wilmington, Delaware 19801, County of New Castle. The name of its registered agent at
such address is The Corporetion Trust Company-

ARTICLE THREE

The nature of the business or purposes to be conducted or promoted by the Corporation 1s to
engage in any lawful act or activity for which corporations may be organized under the General
Corporation Law of Delaware.

ARTICLE FOUR

] ion i i 1 i Common Swck.
This Corporation is authorized 10 issue one class of stock to be_d&slgnatad
The total pumber of shares of Commeon Stock authorized to be issued is One Tbousand (1,000)

shares with a par value of $0.001.
ARTICLE FIVE
The Corporation is to have perpetual existence.
ARTICLE SIX

Elections of directors need not be by written ballot unless a stockhiolder demands election by
written ballot at the meering and before voting begins or unless the Bylaws of the Corporation shall

so provide.

CATEMP\Projest Toys Corgficate of Merper, DOC (4783)
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ARTICLE SEVEN

The pumber of directors which eonstitute the whole Board of Directors of the Corporation
shall be designated in the Bylaws of the Corporation. '

ABTICLE EIGHT

In furtherance and not in limitation of the powers conferred by statute, the Board of Directors
is expressly authorized to make, alter, amend or repeal the Bylaws of the Corporation.

ARTICLE NINE

To the fullest extent permitted by law, no director of the Corporation shall be personally
liable for monetary damages for breach of fiduciary duty as 2 director, Without limiting the effect of
the preceding sentence, if the General Corporation Law of Delaware is hereafter amended to
authorize the further elimination or limitation of the liability of a director, then the liability of a
director of the Corporation shall be eliminated or limited to the fullest extent permitted by the
General Corporation Law of Delaware, as so amended.

Neither any amendment nor repeal of thig Article IX, por the adoption of any provision of
this Certificate of Incorporation inconsistent with this Article IX, shall eliminate, reduce or
otherwise adversely affect any imitadon on the personal liability of a dixector of the Corporation
existing at the time of such amendment, repeal or adoption of such an inconsistent provision.

ARTICLE TEN

Meetings of stockholders may be held within or without the State of D_e!aware, as the Bylaws
may provide. The books of the Corparation may be kept (subject to any provision contained in the
statutes) outside of the State of Delaware at such place or plwes: as may be designated from tirne to
time by the Board of Directors or in the Bylaws of the Corporation.

ARTICLE EL EVEN

n of one or more members of the Board of Directors and

rdance with the Bylaws of this Corporation, may be
flice,orbya

Vacancies created by the resignatio

1ed directorships, created in acco 1 :
rfﬁ?b?i}?vm ofa majpority, although less than a quomm, of the directors then in 0

sole remaining director.
ARTICLE TW ELVE

busipess and stockholder pommnations for the election of directors

dvance notice of new older of ¢
shall beAg'ven in the manner and to the extent provided in the Bylaws of the Corporation

CATEMP\Project Toys Cerificate of Meaga.DOC (4783)
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TICLE TEEN
The Corporstion reserves the right to amend, alter, change or repeal any provision contained

in this Certificate of Incorporation, in the manner now or hereafter prescribed by statute, and all
rights conferred upon stockbolders herein are granted subject to this reservation.

CATEMP\Project Toys Cenificarc of Merger.DOC (4793) -5-
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' State of Delaware
Office of the Secretary of State

PRAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF OWNERSHIP, WHICH MERGES:

"TELCOM SEMICONDUCTOR, INC.", A DELAWARE CORPORATION,

WITH AND INTO "MICROCHIP TECHNOLOGY INCORPORATED" UNDER THE
NAME OF "MICROCHIP TECHNOLOGY INCORPORATED", A CORPORATION
ORGANIZED AND EXISTING UNDER THE LAWS OF TBE‘STATE OF DELAWARE,
AS RECEIVED AND FILED IN THIS OFFICE THE TWENTY-EIGHTH DAY OF

FEBRUARY, A.D. 2001, AT 2:30 O/CLOCK P.M.

Harrviet Smith Windsor, Secretary of State

2339254 8100M AUTHENTICATION: 1011393

010116152 DATE: 03-08-01

PATENT
REEL: 011868 FRAME: 0008



CERTIFICATE OF OWNERSHIP AND MERGER
MERGING
TELCOM SEMICONDUCTOR, INC., A DELAWARE CORPORATION,
WITH AND INTO

MICROCHIP TECHNOLOGY INCORPORATED
| A DELAWARE CORPORATION

(Pursuant to Section 253 of the General Corporation Law of Delaware)

Microchip Technology Incorporated, a corporation organized and existing under
the General Corporation Law of the State of Delaware (the “Corporation™) does hereby

certify as follows:

1. That the Corporation is organized and existing under the General
Corporation Law of the State of Delaware.

2. That the Corporation owns all the capital stock of TelCom Semiconductor,
Inc., 8 Delaware carporation (“TelCom’"); and

3. That the Corporation determined lo merge TelCom into itself by the
resolutions of its board of directors sttached hereto as Exhibit A, duly adopted on

January 22, 2001.

STATE OF DELAWARE

SECRETARY OF STATE s
DIVISION OF CORPORATIO
FILED 02:30 PM 02/28/2001

010099495 — 2187388

PATENT
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IN WITNESS WHEREOF, the Corporation has caused this Certificate 10 be
signed by its duly authorized officer on this 22nd day of January, 2001.

MICROCHIP TECHNOLOGY INCORPORATED

By: % S""’ﬂgg

Steve Sanghi, President and Chief Executive
Officer

PATENT
REEL: 011868 FRAME: 0010



EXHIBIT A

RESOLUTIONS OF THE BOARD OF DIRECTORS
OF
MICROCHIP TECHNOLOGY INCORPORATED
JANUARY 22, 2001

MERGER OF TELCOM SEMICONDUCTOR, INC.

WHEREAS, the Corporation lawfully owns all of the outstanding capital
stock of TelCom Semiconductor, Inc. (“Subsidiary™), a carporation organized
and existing under the laws of Delaware and 2 wholly-owned subsidiary of the

Corporadon, and

WHEREAS, the Corporadon desires to merge Subsidiary into itself and
to be possessed of all the estate, property. rights, privileges and franchiscs of
Subsidiary (the “Merger™).

NOW, THEREFORE, BE IT RESOLVED, That the Corporation merge
Subsidiary into itself and assume all of Subsidiary’s liabilities and obH gations;

and

FURTHER RESOLVED, That the President or any Vice-President is
hereby authorized and dirccted to make and exccute a Certificate of Ownership
and Merger in substiantially the form artached hereto as Exhibit A, sening forth a
copy of the resolutions 10 merge Subsidiary into the Corporation and to asswne all

of Subsidiary’s liabilides and obligations; and

FURTHER RESOLVED, That all actions heretofore taken by the
officers of the Corporalion in connecdon with the preparation and consummation
of the Merger gre hereby approved, ratified and confirmed in all respects; and

FURTHER RESOLVED, That the appropriate officers of the
Corporation be, and hereby are, authorized and directed to do or cause to be done
such other actions and things as they may deem necessary and proper in order to
carry out the Merger and to fully cffeciuate the purpose of the foregoing

resolutions.

PATENT
REEL: 011868 FRAME: 0011
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AGREEMENT AND PLAN OF REORGANIZATION

This AGREEMENT AND PLAN OF REORGANIZATION (this “Agreement”) is made and
entered into as of October 26, 2000, among Microchip Technology Incorporated, a Delaware
corporation (“Parent”), Matchbox Acquisition Corp., a Delaware corporation and a wholly-owned

subsidiary of Parent (“Merger Sub”), and Telcom Semiconductor, Inc., a Delaware corporation
(“Company™).

RECITALS

A. Upon the terms and subject to the conditions of this Agreement and in
accordance with the Delaware General Corporation Law (“Delaware Law™), Parent, Merger Sub
and Company intend to enter into a business combination transaction.

B. The Board of Directors of Company (i) has determined that the Merger (as
defined in Section 1.01) is consistent with and in furtherance of the long-term business strategy of
Company and fair to, and in the best interests of, Company and its stockholders, (ii) has approved
this Agreement, the Merger and the other transactions contemplated by this Agreement, (iii) has
adopted a resolution declaring the Merger advisable and (iv) has determined unanimously to
recommend that the stockholders of Company adopt this Agreement.

C. The Board of Directors of Parent (i) has determined that the Merger is
consistent with and in furtherance of the long-term business strategy of Parent and fair to, and in the
best interests of, Parent and its stockholders, (ii) has approved this Agreement, the Merger and the
other transactions contemplated by this Agreement, and (iii) has adopted a resolution declaring the
Merger advisable.

D. Concurrently with the execution of this Agreement and as a condition and
inducement to Parent’s willingness to enter into this Agreement: (1) certain stockholders of N
Company are entering into Voting Agreements in subs-tantlally .the form ar.tach.ed hereto EsoExhxblt A
(the “Company Voting Agreements”), (2) Company 1s executing and dehvepqg a S‘(}E)c“st ptl]im
Agreement in favor of Parent in substantially the form attached herffto as Exhibit B (the ft.l.otc
Option Agreement”), and (3) certain Company Affiliates are entering m}‘o Company g\ﬂ_ :.ui e
Agreements in substantially the form attached hereto as Exhibit C-1 (the “Company Atfihate

Agreements”).

E Concurrently with the execution of this Agreement andasa cpndition and .
inducemc;,nt to Parent’s willingness to enter into this Agreement certain Parent Afﬁhates are entering
into Parent Affiliate Agreements in substantially the form attached hereto as Exhibit C-2 (the

“Parent Affiliate Agreements™).

F. The parties intend, by executing this Agreement, to adopt a plan of
reorganization within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as

amended (the “Code”).
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G. It is also intended by the parties hereto that the Merger shall qualify for
accounting treatment as a “pooling of interests.”

NOW, THEREFORE, in consideration of the covenants, promises and representations set

forth herein, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:

ARTICLE 1
THE MERGER

Section 1.01  The Merger. At the Effective Time (as defined in Section 1.02) and subject to
and upon the terms and conditions of this Agreement and the applicable provisions of Delaware
Law, Merger Sub shall be merged with and into Company (the “Merger”), the separate corporate
existence of Merger Sub shall cease and Company shall continue as the surviving corporation.

Company as the surviving corporation after the Merger is hereinafter sometimes referred to as the
“Surviving Corporation.”

Section 1.02  Effective Time; Closing. As soon as practicable on or after the Closing Date
(as defined in this Section 1.2), and upon the terms and subject to the conditions of this Agreement,
the parties hereto shall cause the Merger to be consummated by filing a Certificate of Merger (the
“Certificate of Merger”) with the Secretary of State of the State of Delaware in accordance with
the applicable provisions of Delaware Law (the time of such filing (or such later time as may be
agreed upon in writing by Parent and Company and specified in the Certificate of Merger) being
referred to herein as the “Effective Time”). The closing of the Merger and the other transactions
contemplated hereby (the “Closing”) shall take place at the offices of Wilson Sonsini Goodric-:h &
Rosati, Professional Corporation, located at One Market, Spear Tower, Suite 3300, San Francisco,
California 94105, at a date and time to be specified by Parent and Company, which shall be no later
than the second business day following the satisfaction or, if permitted pursuant hereto, waiver of the
conditions set forth in Article VI hereof, or at such other location, date apd time as Parent and
Company shall mutually agree in writing. The date upon which the Closing actually occurs shall be

referred to herein as the “Closing Date.”

Section 1.03  Effect of the Merger. At the Effective Time, the effect of thfi Merg_er .shall be
as provided in this Agreement and the applicable provisions pf De;laware Law. WlthouF limiting the
generality of the foregoing, and subject thereto, at the Effective Time all tbe property, r.1ghts,
privileges, powers and franchises of Company and Merger Sub shall vest in the Surviving
Corporation, and all debts, liabilities and duties of Company and Merger Sub shall become the debts,

liabilities and duties of the Surviving Corporation.

Section 1.04 Certificate of Incorporation; Bvlaws.
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_ (a) At the Effective Time, subject to the provisions of Section 5.10, the
Certfﬁcate of Incorporation of Company shall be amended and restated to be identical to the
Certificate of Incorporation in effect for Merger Sub at the Effective Time.

(b) Subject to the provisions of Section 5.10, the Bylaws of Company shall be
amended and restated to be those in effect for Merger Sub at the Effective Time.

Sectio_n 1.05 Directors and Officers. The initial directors of the Surviving Corporation
shall be the directors of Merger Sub immediately prior to the Effective Time until their successors
shall have been duly elected and qualified. The initial officers of the Surviving Corporation shall be

the officers of Merger Sub immediately prior to the Effective Time until their successors shall have
been duly elected and qualified.

Section 1.06 Effect on Capital Stock. Subject to the terms and conditions of this
Agreement, at the Effective Time, by virtue of the Merger and without any action on the part of

Parent, Merger Sub, Company or the holders of any of the following securities, the following shall
occur: '

(a) Conversion of Company Common Stock. Each share of common stock, par
value $0.001 per share, of Company (the “Company Common Stock™) issued and outstanding
immediately prior to the Effective Time (other than any share of Company Common Stock to be
canceled and extinguished pursuant to Section 1.06(b)) will be automatically converted (subject to
Sections 1.06(e) and (f)) into a fraction of a share of Parent Common Stock (as defined below) (the
“Exchange Ratio”) equal to (x) $15.00 divided by (y) the average closing sale price of one share
of common stock of Parent, par value $0.001 per share (“Parent Common Stock”), on the Nasdaq
National Market during the ten (10) trading days ending on the trading day immediately prior to the
Effective Time (the “ACP”); provided, that if the ACP is greater than $32.61, the Exchange Ratio
shall be .46, and provided, further that if the ACP is less than $28.30, the Exchange Ratio shall be
.53. If any shares of Company Common Stock outstanding immediately prior to the Effective
Time are unvested or are subject to a repurchase option, risk of forfeiture or other condition under
any applicable restricted stock purchase agreement or other agreement with Company, th§n, except
to the extent otherwise provided in such agreement, the shares of Parent Common Stf)ck issued in
exchange for such shares of Company Common Stock will also be unves.ted and subject to the
same repurchase option, risk of forfeiture or other condition, and the certxfjwates representing such
shares of Parent Common Stock may accordingly be marked with appropriate legends.

(b)  Cancellation of Company-Owned Stock. Each 'sh.are of Company Common
Stock held by Company or any direct or indirect wholly-owned sgb51d_1ary of _Company .
immediately prior to the Effective Time shall be canceled and extinguished without any conversion

thereof.

©) Stock Options: Employee Stock Purcha_se Plans. At the Effective Time, all
options to purchase Company Common Stock then oqtstandlng under Company s 1994 Stock
Option Plan, the Company’s 1996 Director Stock Option Pl’z}n and the Company s 2Q00 Non-
Statutory Stock Option Plan (the “Company Option Plans”), and the Company Option Plans

23-
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themselves, shall, except as otherwise set forth herein, be assumed by Parent in accordance with
Section 5.08. At the Effective Time, all purchase rights then outstanding under Company’s 1995

Employee Stock Purchase Plan (the “ESPP”), and the ESPP itself, shall be assumed by Parent in
accordance with Section 5.08.

(d) Capital Stock of Merger Sub. Each share of Common Stock, $0.001 par value
per share, of Merger Sub (the “Merger Sub Common Stock™) issued and outstanding immediately
prior to the Effective Time shall be converted into one validly issued, fully paid and nonassessable
share of Common Stock, $0.001 par value per share, of the Surviving Corporation. Each certificate

evidencing ownership of shares of Merger Sub Common Stock shall evidence ownership of such
shares of capital stock of the Surviving Corporation.

(e) Adjustments to Exchange Ratio. The Exchange Ratio shall be adjusted to
reflect appropriately the effect of any stock split, reverse stock split, stock dividend (including any
dividend or distribution of securities convertible into or exercisable or exchangeable for Parent
Common Stock or Company Common Stock), extraordinary cash dividend, reorganization,
recapitalization, reclassification, combination, exchange of shares or other like change with respect
to Parent Common Stock or Company Common Stock occurring or having a record date on or after
the date hereof and prior to the Effective Time.

H Fractional Shares. No fraction of a share of Parent Common Stock will be
issued by virtue of the Merger, but in lieu thereof each holder of shares of Company Common
Stock who would otherwise be entitled to receive a fraction of a share of Parent Common Stock
(after aggregating all fractional shares of Parent Common Stock that otherwise wpuld be received
by such holder) shall, upon surrender of such holder’s Certificates(s) (as defined in
Section 1.07(c)), receive from Parent an amount of cash (rounf:leq to the nearest whole cent?,
without interest, equal to the product of (i) such fraction, multiplied by (ii) the average closing
price of one share of Parent Common Stock for the five (5) most recent days the}t Parent Comrrcllon
Stock has traded ending on the trading day immediately prior to the Effective Time, as reported on

the Nasdaq National Market (“Nasdaq”).

Section 1.07 Surrender of Certificates.

(a) Exchange Agent. Prior to the Effective Time, Parent shall seleft a bhank or
trust company reasonably acceptable to Company to act as the exchange agent (the “Exchange

Agent”) in the Merger.

(b) Parent to Provide Common Stock. Prgmptly after the _Effec.tn:r;lj 1r1nel, }zﬁzent
shall make available to the Exchange Agent, for exchange_ in accordar'lce w1}tlh thxsf ; (1)1 teS tz,mding
| f Parent Common Stock issuable pursuant to Section 1.06-(a) in exchange 10r p
o Of Company Common Stock, and cash in an amount sufficient for pgyment in -11eu )
Shaf*?s . 1 g;r;gs ):usuant to Section 1.06(f) and any dividends or distributions to which holders of
ts:rl?:rt:s)r::} (Slompaxll)y Common Stock may be entitled pursuant to Section 1.07(d).
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(c) Exchange Procedures. Promptly after the Effective Time, Parent shall cause
the Exchange Agent to mail to each holder of record (as of the Effective Time) of a certificate or
certificates, which immediately prior to the Effective Time represented outstanding shares of
Company Common Stock (the “Certificates”) (i) a letter of transmittal in customary form (which
shall specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass,
only upon delivery of the Certificates to the Exchange Agent) and (ii) instructions for use in
effecting the surrender of the Certificates in exchange for certificates representing shares of Parent
Common Stock pursuant to Section 1.06(a), cash in lieu of any fractional shares pursuant to
Section 1.06(f) and any dividends or other distributions pursuant to Section 1.07(d). Upon
surrender of Certificates for cancellation to the Exchange Agent or to such other agent or agents as
may be appointed by Parent, together with such letter of transmittal, duly completed and validly
executed in accordance with the instructions thereto, the holders of such Certificates shall be
entitled to receive in exchange therefor certificates representing the number of whole shares of
Parent Common Stock into which their shares of Company Common Stock were converted
pursuant to Section 1.06(a), payment in lieu of fractional shares which such holders have the right
to receive pursuant to Section 1.06(f) and any dividends or other distributions payable pursuant to
Section 1.07(d), and the Certificates so surrendered shall forthwith be canceled. Until so
surrendered, outstanding Certificates will be deemed, from and after the Effective Time, to
evidence only the ownership of the number of whole shares of Parent Common Stock into which
such shares of Company Common Stock shall have been so converted (including any voting, notice
or other rights associated with the ownership of such shares of Parent Common Stock under the
Certificate of Incorporation or Bylaws of Parent or under Delaware Law) and the right to receive
an amount in cash in lieu of the issuance of any fractional shares in accordance with Section 1.06(f)
and any dividends or other distributions payable pursuant to Section 1.07(d).

(d) Distributions With Respect to Unexchanged Shares. Dividends or other
distributions declared or made after the date of this Agreement with respect to Parent Common
Stock with a record date after the Effective Time will be paid to the holders of any unsurrendered
Certificates with respect to the shares of Parent Common .Stock represented thereby when the
holders of record of such Certificates surrender such Certificates.

(e) Transfers of Qwnership. If certificates representing shares of Parent C;)mmon
Stock are to be issued in a name other than that in which the Certificates surrendered in exchange

therefor are registered, it will be a condition of the issuance the;eof t}flat :he Cfertlafl'llila:flz ts:xhe
1 d otherwise in proper form ior transier :
surrendered will be properly endorsed and otherwl - "
ersons requesting such exchange will have (i) paid to Parent or any agent desxg?atec:}g); elg Ofy
fransfer or other taxes required by reason of the issuance of certificates representing

parent Common Stock in any name other than that of the registered holder of the Certificates

surrendered, or (ii) established to the satisfaction of Parent or any agent designated by it that such

tax has been paid or is not payable.

i i i hange Agent, Parent and the
Reguired Withholding. Each of thf: Exc . .
Surviving Cogp?oration shall be entitled to deduct and withhold from any consideration payable or

otherwise deliverable pursuant to this Agreement to any holder or former holder of Company

-5-
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Common Stock or Company Stock Options such amounts as may be required to be deducted or
withheld therefrom under the Code or state, local or foreign law. To the extent such amounts are
so deducted or withheld, such amounts shall be treated for all purposes under this Agreement as
having been paid to the person to whom such amounts would otherwise have been paid.

. (g)  No Liability. Notwithstanding anything to the contrary in this Section 1.07,
neither the Exchange Agent, Parent, the Surviving Corporation nor any party hereto shall be liable
to a holder of shares of Parent Common Stock or Company Common Stock for any amount

properly paid to a public official pursuant to any applicable abandoned property, escheat or similar
law.

Section 1.08 No Further Ownership Rights in Company Common Stock. All shares of

Parent Common Stock issued in accordance with the terms hereof (including any cash paid in
respect thereof pursuant to Sections 1.06(f) and 1.07(d)) shall be deemed to have been issued in full
satisfaction of all rights pertaining to such shares of Company Common Stock. There shall be no
further registration of transfers on the records of the Surviving Corporation of shares of Company
Common Stock which were outstanding immediately prior to the Effective Time. If, after the
Effective Time, Certificates are presented to the Surviving Corporation for any reason, they shall be
canceled and exchanged as provided in this Article I.

Section 1.09  Lost, Stolen or Destroyed Certificates. In the event that any Certificates shall

have been lost, stolen or destroyed, the Exchange Agent shall issue and pay in exchange for such
lost, stolen or destroyed Certificates, upon the making of an affidavit of that fact by the holder
thereof, certificates representing the shares of Parent Common Stock into which the shares of
Company Common Stock represented by such Certificates were converted pursuant to

Section 1.06(a), cash for fractional shares, if any, as may be required pursuant to Section 1.06(f) and
any dividends or distributions payable pursuant to Section 1.07(d); provide.d, however, that the
Exchange Agent, may, in its discretion and as a condition precedent to the issuance of such
certificates representing shares of Parent Common Stock and the payment of cash _and other
distributions, require the owner of such lost, stolen or destroyed Certificates to delwer‘ a bond in such
sum as it may reasonably direct as indemnity against any claim that may be made against Paretx)lt, the
Surviving Corporation or the Exchange Agent with respect to the Certificates alleged to have been

lost, stolen or destroyed.

Section 1.10  Tax and Accounting Consequences.

(a) It is intended by the parties hereto that the Merger shall constitute a

reorganization within the meaning of Section 368() of the Code. Tbe parties hereto adopt this3
Agreement as a “plan of reorganization” within the meaning of Sections 1.368-2(g) and 1.368-3(a)
of the United States Treasury Regulations.

(b) It is intended by the parties hereto that the Merger shall qualify as a “pooling

of interests” for accounting purposes.

C\TEMP\Toys Merger Agreement. DOC

PATENT
REEL: 011868 FRAME: 0022



Section 1.11 Taking of Necessary Action; Further Action. If, at any time after the
Effective Time, any further action is necessary or desirable to carry out the purposes of this
Agreement and to vest the Surviving Corporation with full right, title and possession to all assets,
property, rights, privileges, powers and franchises of Company and Merger Sub, the officers and
directors of Parent and the Surviving Corporation shall be fully authorized (in the name of Merger
Sub, Company, the Surviving Corporation and otherwise) to take all such necessary action.

ARTICLE 11
REPRESENTATION AND WARRANTIES OF THE COMPANY

Company represents and warrants to Parent and Merger Sub, subject to such exceptions as
are disclosed in writing in the disclosure letter supplied by Company to Parent dated as of the date
hereof (the “Company Schedule”), which disclosure shall provide an exception to or otherwise
qualify the representations or warranties of Company contained in the section of this Agreement
corresponding by number to such disclosure and the other representations and warranties herein to

the extent such disclosure shall reasonably appear to be applicable to such other representations or
warranties, as follows:

Section 2.01 QOrganization and Qualification; Subsidiaries.

(a) Each of Company and its subsidiaries is a corporation duly_ organized, validly
existing and in good standing under the laws of the jurisdiction of 'its incorporation and.has the
requisite corporate power and authority to own, lease and operate its assets and properties and to
carry on its business as it is now being conducted.

(b) Section 2.01(b) of the Company Scheduleff:ts' forth (i) each subsidiary of
Company, (ii) the ownership interest therein of Company and (iii) if not \gholgthwnedﬁzither
Company, the identity and ownership interest of each other o.wner.of such su aj(l 1ary..S by
Company nor any of its subsidiaries has agreed to make nor is obh_gated to make nor.lt > bound
any written or oral agreement, contract, understanding, negotiable mstrumentt; cgmnfxfl e
undertaking of any nature, in effect as of the date hereof or as may hereafter be 1n fi fe NV
«Contract”), under which it may become obligated to make, any futufe .m\'festgr.lenﬂm _ firectl
contribution to any other entity. Neither Company nor any qf its sub51d1arlesl irectly or mbk3 fOry
owns any equity or similar interest in or any ipterest convel.'tlb}e,. exchangeable c;: ex;:rcllsass ,
any equity or similar interest in, any corpora’uon‘, paﬂpershlp, joint venture }c:r oCt er usmSeCh;du]e
association or entity other than the entities identified in Section 2.01(b) of the Company .

(¢y  Company and each of its supsidiaries 1S q}laliifu?d or licen§e}c3 to do buselr;;scil as
a foreign corporation, and is in good standing (with respect to jurisdictions vx;?lc Or:fclzlc;%méased P
concept), under the laws of all juﬁsdiction§ Yv.here the character of t.}fl'e prope ](;'Scensin , -
operated by them or the nature of their activities requires such qualification or g,
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where the failure to be so qualified could not reasonably be expected to result in a Material
Adverse Effect on Company. '

Section 2.02  Certificate of Incorporation and Bylaws. Company has previously furnished
to Parent a complete and correct copy of its Certificate of Incorporation and Bylaws as amended and
in effect as of the date of this Agreement (together, the “Company Charter Documents™). Such
Company Charter Documents and equivalent organizational documents of each of its subsidiaries are
in full force and effect. Company is not in violation of any of the provisions of the Company
Charter Documents, and no subsidiary of Company is in violation of its equivalent organizational
documents except where the violation of any such equivalent organizational documents of a

subsidiary of Company could not reasonably be expected, individually or in the aggregate, to have a
Material Adverse Effect on Company.

Section 2.03  Capitalization.

(a)  The authorized capital stock of Company consists of 30,000,000 shares of
Company Common Stock, $0.001 par value per share, and 5,000,000 shares of preferred stock,
$0.001 par value per share, 30,000 of which are designated Series A Participating Preferred Stock
(“Company Preferred Stock”™). As of the close of business on September 30, 2000,
(1) 18,290,106 shares of Company Common Stock were issued and outstanding, all of which were
validly issued, fully paid and nonassessable and were not issued in violation of any preemptive
rights, right of first refusal, or any similar rights; (ii) no shares of Company Preferred Stock were
issued or outstanding; (iii) no shares of Company Common Stock were held in Company’s
treasury; (iv) no shares of Company Common Stock were held by subsidiaries of Company; (v)
347,750 shares of Company Common Stock were reserved for future issuance pursuant to the
ESPP: (vi) 288,330 shares of Company Common Stock were reserved for issuance upon the
exercise of outstanding options to purchase Company Common Stock under Company J 1994
Stock Option Plan; (vii) 126,800 shares of Company Common Stock were reserved for issuance
upon the exercise of outstanding options to purchase Company Common Stock under Comp@y s
2000 Nonstatutory Stock Option Plan; and (viii) 39,000 sh.ares of Company Common Stock were
reserved for issuance upon the exercise of outstanding options to purchase Company Common
Stock under Company’s 1996 Director Stock Option Plan.

(b) Section 2.03(b) of the Company Schedule sets forth the following inform;tion
with respect to outstanding Company Stock Options (as deﬁnedkin ie.:ctlon 5.08h) éso gfpic;};tesrtnoceﬁ'
Common Stock subject to suc
30. 2000 the total number of shares of Company . o
, i i ber of shares of Company Commo
1 hich number is not exceeded by the num :
gllgjf:tst(()wCompany Stock Options outstanding on the date of this Agreement).

i 1l
has made available to Parent accurate and complete copies ofa
i (;Zns ug':sc:\ln;r}:taigwhich Company has granted such Cgmpany Stock Opt.xé)ns t'}I:at Sa;zh
et ding f Sp tember 30, 2000 and the form of all stock option agreements evidencing St
OutStandmgtaS 12 0 e’(Ii)ons Secti,on 2.03(c) of the Company Schedule has attached to 1tO Co.mpatr;]); S
E):;tr':cl)lilagghed?je wlljlich s.chedule shall set forth, with respect to each Company Stock Option,
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name of the holder thereof, the number of shares subject thereto, and the grant date, exercise price,
expiration date and vesting schedule thereof.

(d) There are no commitments or agreements of any character to which Company
is bound obligating Company to accelerate the vesting of any Company Stock Option as a result of
the Merger. All outstanding shares of Company Common Stock, all outstanding Company Stock
Options, and all outstanding shares of capital stock of each subsidiary of Company have been
issued and granted in compliance with (i) all applicable securities laws and other applicable Legal
Requirements (as defined below) in effect as of the time of grant and issuance and (ii) all
requirements set forth in applicable Contracts by which Company is bound and which were in
effect as of the time of grant and issuance. “Legal Requirements” means any federal, state, local,
municipal, foreign or other law, statute, constitution, principle of common law, resolution,
ordinance, code, edict, decree, rule, regulation, ruling or requirement issued, enacted, adopted,
promulgated, implemented or otherwise put into effect by or under the authority of any court,

administrative agency, commission, governmental or regulatory authority, domestic or foreign (a
“Governmental Entity”™). ’

(e) There are no equity securities, partnership interests or similar ownership
interests of any class of equity security of any subsidiary of Company, or any security
exchangeable or convertible into or exercisable for such equity securities, partnership interests or
similar ownership interests, issued, reserved for issuance or outstanding, except for securities
Company owns free and clear of all liens, pledges, hypothecations, charges, mortgages, security
interests, encumbrances, claims, options, rights of first refusal, preemptive rights, community
property interests or similar restriction (including any restriction on the voting of any_security, any
restriction on the transfer of any security or other asset, any restriction on the possession, exercise
or transfer of any other attribute of ownership of any asset) (“Encumbrances”) directly or

indirectly through one or more subsidiaries.

® Except as set forth in Sections 2.03(a) and 2.0_3({1) hereof and except for the.
Stock Option Agreement, as of the date hereof, thgre are no subscnpt;ons, options, warrants, equity
securities, partnership interests or similar ownership interests, calls, rights (mcludu?g prceemptwe,
purchase or conversion rights), commitments or agreements of any character to which Company or
any of its subsidiaries is a party or by which it is bc?und obhgz}tmg Company or any of its ;
subsidiaries to issue, deliver or sell, or cause to be 1ssu§d, delwere.d‘o.r sold, or repurchasfe, rec eelm
or otherwise acquire, or cause the repurchase, -rec_lemptlon or acquisition of, any §hares qdf:apxta
stock, partnership interests or similar owne}'shlp interests of Company or any of its sub§1 1ar1tes or
obligating Company or any of its subsidiaries tq grant, e?;tend, acgelerate the .vestmg of or enter t
into any such subscription, option, warrant, equity securty, call, right, commitment or agreement.

(g)  Asofthe date of this Agreement, except as contemplated by this Agreerr}xlent,
there are no registration rights and there is, except for the Company Votmg.Agree;nents an;lk the
Company Rights Plan (as defined in Section 2.22), no voting trust, proxy, nghts. plan, antit thver
plan or other agreement currently in effect to which Company or any of its subsidiaries is a party or

by which they are bound with respect to any equity security of any class of Company or with
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respect to any equity security, partnership interest or similar ownership interest of any class of any
of its subsidiaries. Stockholders of Company will not be entitled to dissenters’ rights under
applicable state law in connection with the Merger.

Section 2.04  Authority Relative to this Agreement. Company has all necessary corporate
power and authority to execute and deliver this Agreement and to execute and deliver the Stock
Option Agreement and the other agreements contemplated hereby (the “Company Ancillary
Agreements”) and to perform its obligations hereunder and thereunder and, subject to adoption of
this Agreement by the stockholders of Company in accordance with Delaware Law and the
Company Charter Documents, to consummate the transactions contemplated hereby. The execution
and delivery of this Agreement and the Company Ancillary Agreements by Company and the
consummation by Company of the transactions contemplated hereby have been duly and validly
authorized by all necessary corporate action on the part of Company and no other corporate
proceedings on the part of Company are necessary to authorize this Agreement, the Company
Ancillary Agreements or to consummate the transactions contemplated hereby and thereby (other
than the adoption of this Agreement by the stockholders of Company in accordance with Delaware
Law and the Company Charter Documents). This Agreement and the Company Ancillary
Agreements have been duly and validly executed and delivered by Company and, assuming the due
authorization, execution and delivery by Parent and Merger Sub, constitute the legal and binding
obligation of Company, enforceable against Company in accordance with its terms, subject to
bankruptcy, insolvency, reorganization, moratorium or other similar laws of general application
affecting the enforcement of creditors’ rights and the exercise by courts of equitable powers.

Section 2.05 No Conflict; Required Filings and Consents.

(a) The execution and delivery of this Agr_eement and the Company Ancillary
Agreements by Company do not, and the performance of t?us Agrgement and the Company
Ancillary Agreements by Company will not, (i) conflict with or violate the ’Compgn)f Qharter
Documents or the equivalent organizational documents of any of Company’s subgdxane;
(ii) subject to obtaining the vote of Company’s stockholders in favor .of the adOptIO{’l of this et
Agreement and to compliance with the requirements set forth in Section 2.05(b) below, conOr o
with or violate any law, rule, regulation, order, judgmegt or decree‘applxcable to Cof?p;ng o y
of its subsidiaries or by which its or any 02 tl}eirlrfispectlve prtog]zrtu\i?t;ls:sttiléfoc;rlzp :: v {ime N
in any breach of or constitute a default (or an event tid : .
g:)lt)hrf:cl)ltlltld beczme a default) under, or al?e;1 the ;itghts or Sbg g::;(;?lsd ;):ez;lrtly ;:Clgclie};):ggnagf1nst or
to Company under, or give to others'any rights of termination, et ,ro o o s of
cancellation of, or result in the creation of an Encumbranc.c on any o prop e O chise
any of its subsidiaries pursuant to, any matgn_al -mo.rtgage, Contract, pe ,
Sro (I)I:E:? zl)kgli'gat?on to which Company or any of it§ sub51d1a11§s is a partydor byf}whizg E;ompany or
any of its subsidiaries or its or any of their respective propertle.s are bOllél orha de;au“ o ent
“Company Obligation”), except to the extent gl}ch cqgﬂl_ct,.w.olatlon, r'each, e re ;‘te p
or other effect could not in the case of c}auses (ii) or (iii) individually or 1n the aggregate,
reasonably be expected to have a Material Adverse Effect on Company.

-10-

CA\TEMP\Toys Merger Agreement. DOC

PATENT
REEL: 011868 FRAME: 0026



(b)  The execution and delivery of this Agreement and the Company Ancillary
Agreements by Company do not, and the performance of this Agreement and the Company
Ancillary Agreements by Company shall not, require Company to obtain or make, at or prior to the
Effective Time, any consent, approval, authorization or permit of, or filing with or notification to,
any Governmental Entity or third party, except (i) pursuant to applicable requirements, if any, of
the Securities Act of 1933, as amended (the “Securities Act”), the Securities Exchange Act of
1934, as amended (the “Exchange Act”), state securities laws (“Blue Sky Laws”), the pre-merger
notification requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as
amended (the “HSR Act”) and of foreign Governmental Entities and the rules and regulations
thereunder, the rules and regulations of the Nasdaq, and the filing and recordation of the Certificate
of Merger as required by Delaware Law and (ii) where the failure to obtain such consents,
approvals, authorizations or permits, or to make such filings or notifications, (A) could not,
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect on
Company or, after the Effective Time, Parent, or (B) would not prevent consummation of the
Merger or otherwise prevent the parties hereto from performing their obligations under this
Agreement.

Section 2.06 Legal Compliance; Permits.

(a) Neither Company nor any of its subsidiaries is in conflict with, or in default or
violation of, any Legal Requirement or Company Obligation, except for any conflicts, defaults or
violations that (individually or in the aggregate) would not cause Company to lose any material
benefit or incur any material liability. No charge, complaint, claim, demand, noticc?, ir}quiry, ‘
investigation, action, suit, proceeding, hearing or review by any Gove.mmentgl 'Er{tlty is pending or,
to the knowledge of Company, being threatened again§t Cpmpany or its subs%dxan'eg nor,to
Company’s knowledge, has any Governmental Entity indicated to Company 1n writing an intention
to conduct the same, other than, in each such case, those the outcome of which cogl@ pot,
individually or in the aggregate, reasonably be expected to have thg effect. qf p.roh1bmng olrlismon
materially restricting any business practice (?f Com}.)a.ny‘or any of its submd;a;les., any Sc% p——
of material property by Company or any of its subsidiaries or the conduct of business by P

or any of its subsidiaries.

(b)  Company and its subsidiaries hold all franchises, grants, authorizations,

variances, exemptions, easements, consents, certifications, orders and approvals

ermits, licenses . :
If)rom Govemmer;tal Entities which are necessary to the operation of the business of Company and

its subsidiaries taken as a whole (collectively, the “Company Permits”); and Company and its

subsidiaries are in compliance with the terms of the Company P&?rmits, except where L};e t};axlure to
hold or be in compliance with the terms of such Company Permits would not reasonably be

expected to have a Material Adverse Effect on Company.

Qection 2.07 SEC Filings: Financial Statements.

(a) Company has made available to Parent (through reference to dpcuments filed
by EDGAR or otherwise) a correct and complete copy of each report, schedule, registration

statement and definitive proxy statement filed by Company with the Securities and Exchange
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Commission (“SEC”) since December 31, 1997 (the “Company SEC Reports™), which are all the
forms, reports and documents required to be filed by Company with the SEC since such date. As
of their respective dates, the Company SEC Reports (A) were prepared in accordance with the
requirements of the Securities Act or the Exchange Act, as the case may be, and (B) did not at the
time they were filed (or if amended or superseded by a filing prior to the date of this Agreement,
then on the date of such filing) contain any untrue statement of a material fact or omit to state a
material fact required to be stated therein or necessary in order to make the statements therein, in
light of the circumstances under which they were made, not misleading. Company does not have
any subsidiaries that are required to file any reports or other documents with the SEC.

(b) Each set of financial statements (including, in each case, any related notes
thereto) contained in the Company SEC Reports was prepared in accordance with generally
accepted accounting principles (“GAAP”) applied on a consistent basis throughout the periods
involved (except as may be indicated in the notes thereto and except that unaudited statements do
not contain footnotes in substance or form required by GAAP, as is permitted by Form 10-Q of the
Exchange Act) and each fairly presents in all material respects the financial position of Company at
the respective dates thereof and the results of its operations and cash flows for the periods
indicated, except that the unaudited interim financial statements were or are subject to normal year-
end adjustments.

(c) Company has previously furnished to Parent a complete and correct copy of
any amendments or modifications, which have not yet been filed with the SEC but which are
required to be filed after the date hereof, to agreements, documents or othe; ?nstruments which
previously had been filed by Company with the SEC pursuant to the Securities Act or the

Exchange Act.

Section 2.08 No Undisclosed Liabilities. Neither Company nor any of its supsidlanes has
any liabilities (absolute, accrued, contingent or otherwise) of a nature requlred to be d1sc1'o§e§ ;\)2 ;
balance sheet or in the related notes to the financial statements‘prepared in accordanc_e wit t
which are, individually or in the aggregate, material to the business, results of .opc.:rgplgr.ls, a:;sel(s) Soerd
financial condition of Company and its subsidiaries taken as a whole, except (1) 112; i 1tt1§s Clscr:n <
or provided for in Company’s unaudited balance sheet as of .June 30, 2000 set fortd in the Co r fo t}i]e
SEC Reports or in the related notes, (i1) labilities incurred since June 39, 2000 and on or prio
date hereof in the ordinary course of business which haye not resulted, in the aggregate, in a,ny
material increase in Company’s liabilities from those filsclosed or provided for in Com-patrllly s -
unaudited balance sheet as of June 30, 2000 set forth in the Corppany SEC Re;;)o:js orinthere
notes, or (iii) liabilities incurred after the date hereof in the ordinary course of business.

Section 2.09 Absence of Certain Changes m:EventAs. Since; June 39, 200‘0(5 there has nottof
been: (i) any Material Adverse Effect on Compz}ny, (ii) any declaration, setting ast te (;r :ra:yr:?n
any dividend on, or other distribution (whether in cash, stock or property) in respec c:h, y Lo
Company’s or any of its subsidiaries’ capital stock, or any purchas'e,. redemption or 0 etr acq
by Company of any of Company’s capital stoc1.< or any othe'r securities of Compan)i }:)r 182 Critios
subsidiaries or any options, warrants, calls or rights to acquire any such shares or other
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except for repurchases from employees following their termination pursuant to the terms of their pre-
existing stock option or purchase agreements, (iii) any split, combination or reclassification of any of
Company’s or any of its subsidiaries’ capital stock, (iv) any granting by Company or any of its
subsidiaries of any material increase in compensation or fringe benefits, except for normal increases
in the ordinary course of business consistent with past practice, or any payment by Company or any
of its subsidiaries of any bonus, except for bonuses made in the ordinary course of business
f:onsistent with past practice, or any granting by Company or any of its subsidiaries of any increase

effective employment, severance, termination or indemnification agreement or any agreement the
benefits of which would be contingent or the terms of which would be materially altered upon the
consummation of the transactions contemplated hereby, (v) entry by Company or any of its
subsidiaries into any licensing or other agreement with regard to the acquisition or disposition of any
Intellectual Property (as defined in Section 2.17) other than licenses disclosed in Section 2.17(g) of
the Company Schedule, (vi) any amendment or consent with respect to any licensing agreement filed
or required to be filed by Company with the SEC, (vii) any material change by Company in its
accounting methods, principles or practices, except as required by concurrent changes in GAAP,
(vil1) any material revaluation by Company of any of its assets, including, without limitation, writing
down the value of capitalized inventory or writing off notes or accounts receivable or any sale of
assets of Company other than in the ordinary course of business, or (x) any material Tax elections
made or a change of tax accounting method.

Section 2.10  Absence of Litigation. Except as specifically disclosed in the Company SEC
Reports, as of the date hereof, there are no material claims, actions, suits or proceedings pending or,
to the knowledge of Company, threatened (or, to the knowledge of Company, any governmental or
regulatory investigation pending or threatened) against Company or any of its subsidiari;s or any
properties or rights of Company or any of its subsidiaries, before any Governmental Entity.

Section 2.11 Employee Benefit Pians.

(a) All material employee compensation, incentive, fringe or benefit plqns,
programs, policies, commitments or other similar arrangements (whether or not fet 'fo1jth ina
written document and including, without limitation, all “employee beneﬁt plans™ within the
meaning of Section 3(3) of the Employee Retirement Income Se_cunty Act of 1974, as amended
(“ERISA™)) covering any active employee, former employee, d1rect(?r or consultant of Cgmpany,
any subsidiary of Company or any trade or business (whether or not incorporated) Wh}ch isa
member of a controlled group or which is under common control_ 'w1tl? Company Wlthl.n the
meaning of Section 414 of the Code (an “ERISA Affiliate”) or.(u) with respect to whlgh Company
has material liability as of the date hereof, and covering any active, form;r emplqyee, ('ilrector or
consultant of Company, any subsidiary of Company or any ERISA.Afﬁhate are listed in
Section 2.11(a) of the Company Schedule (the “Plans”). Excep.t with respect to In_temauonal
Employee Plans (as defined in Section 2.11(h) below) that prOV}dc benefits prlm:fmly to comply
with applicable local laws, Company has provided or mgde avz'nlable'to Paxe-nt:_ (1)'correct and
complete copies of all documents embodying each Plan including (without limitation) all
amendments thereto, and all related trust documents; (i) the three (3) most recent annual reports
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(Form Series 5500 and all schedules and financial statements attached thereto), if any, required
under ERISA or the Code in connection with each Plan; (iii) the most recent summary plan

required under ERISA with respect to each Plan; (iv) the most recent IRS determination, opinion,
notification and advisory letters; (v) all material correspondence to or from any governmental
agency relating to an actual or potential liability under any Plan; (vi) all forms of notice and
election documents related to the Consolidated Omnibus Budget Reconciliation Plan of 1985, as
amended (“COBRA”); (vii) all discrimination tests performed with respect to each Plan for the
most recent three (3) plan years; (viii) the most recent annual actuarial valuations, if any, prepared
for each Plan; (xi) if the Plan is funded, the most recent annual and periodic accounting of Plan
assets; (x) all material administrative service agreements, group annuity contracts, group insurance
contracts and similar written agreements and contracts relating to each Plan; (x1) all material
communications to employees or former employees relating to any amendments, terminations,
establishments, increases or decreases in benefits, acceleration of payments or vesting schedules
which would result in a material liability under any Plan or proposed Plan; and (xii) all currently
effective registration statements, annual reports (Form 11-K and all attachments thereto) and

prospectuses prepared in connection with any Plan that includes securities registered under the
Securities Act.

(b)  Each Plan has been maintained and administered in all material respects in
compliance with its terms and with the requirements prescribed by any and all statutes, orders,
rules and regulations, including but not limited to ERISA and the Code, which are applicable to
such Plans. No suit, action or other litigation (excluding claims for benefits incurred in the
ordinary course of Plan activities) has been brought or, to the knowledge of Companyj, is
threatened, against or with respect to any such Plan. There are no audits, inquiries or proceedings
pending or, to the knowledge of Company, threatened by the Internal Revenue Service (the “IRS™)
or Department of Labor (the “DOL”) with respect to any Plans. All contributions, reserves or
premium payments required to be made or accrued as of the date hereof to the Plans have been
timely made or accrued. Any Plan intended to be qualified under Section 401(a) of the Code and
each related trust intended to qualify under Section 501(a) of the Code (i) has either obta'med a
favorable determination, notification, advisory and/or opinion letter, as applica_ble, as to its
qualified status from the IRS or still has a remaining period of time under applicable Treasury
Regulations or IRS pronouncements in which to app?y .for such letter and to make any amendments
necessary to obtain a favorable determination, and (i1) incorporates or has been amended to
incorporate all provisions required to comply with the -Tax.Refon.n Act of 1986 and subsequent
legislation to the extent such amendment or incorporation is required. Company does not have‘ any
plan or commitment to establish any new Plan or to modify any Plap (except to the extent required
by law or to conform any such Plan to the requirements of any applicable law, in each case as
previously disclosed to Parent in writing, or as required by thls‘Agre_emept). Each Plan can pe
amended, terminated or otherwise discontinued after the Effective Tn_ne in accordance wnh_ns
terms, without liability to Parent, Company or any of its ERISA Affiliates except as otherwise
provided in the Plan (other than ordinary administration expenses and expenses for benefits

accrued but not yet paid).
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(c) Neither Company nor any i '
o ‘ y its ERISA Affiliates has at an time ev
gg;gtzlzidé :Csttiizhj}llgd’ fsgfnscorgd, participated in, or contributed to any planysubject tngitle IV of
Ol the Code, and at no time has Company or an 1 '
_ : y of its ERISA Af
_contnbuted to or been requested to contribute to any “multiemployer plan,” as such teﬁnf;lslectlt:fsined

Code or Title I of ERISA. No “prohibited transaction,” withj

Code or Sections 406 and 407 of ERISA, and not otherwise exempt under Section 408 of ERISA

has occurred with respect to any Plan whi ; . .
liabilities. P Y which could subject Company or its subsidiaries to materia]

none of its res(;e)zctlvel\;zlstcl:)tzro?mrlz)pi?gegoirsa;y Oglltns Subslii.aries o nd by or SUbjeC‘t 0 (and
union. No employee of Com - o o OF Subect to) any arrangement with any labor
: ‘ pany or any of its subsidiaries is represented by any labor union or
covered by any collective bargaining agreement relating to Company or any of its subsidiaries and,
Fo the knowledge of Company, no campaign to establish such representation is in progress. There
1s no pending or, to the knowledge of Company, threatened labor dispute involving Company or
any of its subsidiaries and any group of its employees nor has Company or any of its subsidiaries
experienced any significant labor interruptions over the past three (3) years. Company and its
subsidiaries are in compliance in all material respects with all applicable material foreign, federal,
state and local laws, rules and regulations respecting employment, employment practices, terms

and conditions of employment and wages and hours.

() Neither Company nor any of its ERISA Affiliates has, prior to the Effective
Time and in any material respect, violated any of the health continuation requirements of COBRA,
the requirements of the Family Medical Leave Act of 1993, as amended, the requirements of the
Womens’ Health and Cancer Rights Act, as amended, the requirements of the Newborns’ and
Mothers’ Health Protection Act of 1996, as amended, the requirements of the Health Insurance
Portability and Accountability Act of 1996, as amended, or any similar provisions of state law

applicable to employees of Company.

(g)  Except as required by the Code, including the effect of the termination
described in Section 5.08(c), neither the execution and delivery of this Agreement by Company nor
the consummation by Company of the transactions contemplated hereby will (i) result in any
payment (including severance, unemployment compensation, golden parachute, bonus or '
otherwise) becoming due to any stockholder, director or employee of Company or any of its
subsidiaries under any Plan or otherwise, (it) materially increase any benefits otherwise payable
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under any Plan, or (iii) except as required by the Code, result in the acceleration of the time of
payment or vesting of any such benefits.

(h)  Each Plan that has been adopted or maintained by Company or any of its
subsidiaries, whether informally or formally, for the benefit of current or former employees of
Company or any of its subsidiaries outside the United States (“International Employee Plan’) has
been established, maintained and administered in material compliance with its terms and conditions
and with the requirements prescribed by any and all statutory or regulatory laws that are applicable
to such International Employee Plan. No International Employee Plan has unfunded liabilities that,
as of the Effective Time, will not be offset by insurance or fully accrued. Except as required by
law or the terms of any such plan, no condition exists that would prevent Company or Parent from
terminating or amending any International Employee Plan at any time for any reason.

Section 2.12  Registration Statement: Proxy Statement. None of the information supplied or
to be supplied by Company for inclusion in: (i) the registration statement on Form S-4 to be filed
with the SEC by Parent in connection with the issuance of the Parent Common Stock in or as a result
of the Merger (the “S-4”) will, at the time the S-4 becomes effective under the Securities Act,
contain any untrue statement of a material fact or omit to state any material fact required to be stated
therein or necessary in order to make the statements therein, in light of the circumstances under
which they were made, not misleading; and (ii) the joint proxy statement/prospectus to be filed with
the SEC by Company pursuant to Section 5.01(a) (the “Proxy Statement/Prospectus”) will, at the
date mailed to the stockholders of Company, at the time of the stockholders’ meeting of Company
(the “Company Stockholders’ Meeting”) and at the Effective Time, in connection Wit}.l the
transactions contemplated hereby, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in ord§r to rpake the statements therein, in
light of the circumstances under which they are made, not misleading. _The Proxy .
Statement/Prospectus will comply as to form in all material respects with the provisions ?1 : ed'
Exchange Act and the rules and regulations prpmulgated by the .SEC thereunder. _N(f)twn ;oe;n ing
the foregoing, Company makes no representation or warranty with t{espeq to gr(;z 1:111 eorzgla
supplied by Parent or Merger Sub which 1s contained in any of the foregong :

Section 2.13  Restrictions on Business Activities. There is no judgment, .injunlc):tl_(()i{l, ?::?; Zr

decree binding upon Company or its subsidiaries or to which Cc;mpanfy orhz{ré)'ftpf its Srl:] ai:; r;:ﬂy -
t of prohibiting Or
i 1d reasonably be expected to have the effec ) 3 O I
P O B ting an 1 1 f its subsidiaries, any
ict] tice of Company or any 0

Iv restricting any current business pract Comp :

ii;z:?ti}(l)n of propgrty by Company or any of its subsidiaries or the conduct of business by

Company Or any of its subsidiaries as currently conducted.

Section 2.14  Title to Property. Neither Company nor any of its s(lzlbsidiarieesu?dv\;r;séhng; st
of i idiar iously owned, any real property. ompany :
Company or any of its sub51d1ar1e§ previously ¢ r Oy tera
idiari ood and valid title to, or valid leasehold intere , . :
;lrlz;leilt?;e:.nhdags%ts free and clear of all Encumbrances except as reflected in the financial

statements contained in the Company SEC Reports and exilept f}(ir1 }iens forttl?;eis ;;;tf};iions e
I oro ,
levies not yet due and payable and such hens
governmental charges or
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if any, that could not reasonably be expected to result in a Material Adverse Effect on Company. All
material leases or subleases pursuant to which Company or any of its subsidiaries lease from others

amende;d to date. Each of t.he Company Leases is in full force and effect in accordance with their
respective terms and. there 1 not, under any of such leases, any existing default or event of default of
Company or any of its subsidiaries or, to Company’s knowledge, any other party.

Section2.15 7 axes.

(a) Definition of Taxes. For the purposes of this Agreement, “Tax” or “Taxes”
refers to any and all federal, state, local and foreign taxes, assessments and other governmental

charges, duties, impositions and liabilities relating to taxes, including taxes based upon or
measured by gross receipts, income, profits, sales, use and occupation, and value added. ad
valorem, transfer, franchise, withholding, payroll, recapture, employment, excise and pr,operty
taxes, together with all interest, penalties and additions imposed with respect to such amounts and
any obligations under any agreements or arrangements with any other person with respect to such
amounts and including any liability for Taxes of a predecessor entity.

(b) Tax Returns and Audits.

(1) Company and each of its subsidiaries have timely filed all federal, state, local
and foreign returns, estimates, forms, information statements and reports (“Returns”) relating to
Taxes required to be filed by Company and each of its subsidiaries with any Tax authority, except
such Returns which are not, individually or in the aggregate, material to Company. Company and
each of its subsidiaries have paid all Taxes required to be paid whether or not shown to be due on

such Returns.

(ii) Company and each of its subsidiaries as of the Effective Time will have
withheld with respect to its employees all federal and state income Taxes, Taxes pursuant to the
Federal Insurance Contribution Act, Taxes pursuant to the Federal Unemployment Ta>_< Act and
other Taxes required to be withheld, except such Taxes which are not, individually or in the

aggregate, material to Company.

(i) Neither Company nor any of its subsidia.ries has been @elinquent in the
payment of any material Tax. There is no materi.al Tax ('ieﬁc1ency outstanding, pro‘posed or
assessed against Company or any of its subsidiaries. Nglthgr Company nor any of its SUbS}dlﬁIlCS
has executed any unexpired waiver of any statute of limitations on or extension of any period for

the assessment or collection of any Tax.

(iv) No audit or other examination of any Return of Company or any Qf its
subsidiaries by any Tax authority is presently in progress, nor has Comp'any'or any of its
subsidiaries been notified of any request for such an audit or other examination.
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(v) No adjustment relating to any Returns filed or required to be filed by
Company or any of its subsidiaries has been proposed in writing, formally or informally, by any
Tax authority to Company or any of its subsidiaries or any representative thereof.

(vi) Neither Company nor any of its subsidiaries has any liability for any material
unpaid Taxes (whether or not shown to be done on any Return) which has not been accrued for or
reserved on Company’s balance sheet dated June 30, 2000 in accordance with GAAP, whether
asserted or unasserted, contingent or otherwise, which is material to Company, other than any
liability for unpaid Taxes that may have accrued since April 1, 2000 in connection with the
operation of the business of Company and its subsidiaries in the ordinary course. There are no
liens with respect to Taxes on any of the assets of Company or any of its subsidiaries, other than

liens which are not individually or in the aggregate material, or customary liens for current Taxes
not yet due and payable.

(vii) There is no contract, agreement, plan or arrangement to which Company or
any of its subsidiaries is a party as of the date of this Agreement, including but not limited to the
provisions of this Agreement, that, individually or collectively, should give rise to the payment of
any amount that would not be deductible pursuant to Sections 280G, 404 or 162(m) of the Code.
There is no contract, agreement, plan or arrangement to which Company or any of its subsidiaries

is a party or by which it is bound to compensate any individual for excise taxes paid pursuant to
Section 4999 of the Code.

(viii) Neither Company nor any of its subsidiaries has filed any consent agreement
under Section 341(f) of the Code or agreed to have Section 341(f)(2) of the Code apply to any
disposition of a subsection (f) asset (as defined in Section 341(f)(4) of the Code) owned by
Company or any of its subsidiaries.

(1x) Neither Company nor any of its subsidiaries is party to or has any obligation
under any tax-sharing, tax indemnity or tax allocation agreement or arrangement.

(x) None of Company’s or its subsidiaries’ assets are tax exempt use property
within the meaning of Section 168(h) of the Code.

(x1) Neither Company nor any of it.s sgt?sidialjies. has. constitute}d( e:nhlczrfyai P
«“distributing corporation” or a “controlled corporation”1n a distribution ths todcateq:)]? this &
free treatment under Section 355 of the Code (X) in the_ two years prlo;rtto tf ec e Meneries of
Agreement or (y) in 2 distribution which could otherwise constltutz Pd 0 ioﬁ'unction with the
related transactions” (within the meaning of Section 355(e) of the Code) in con]

Merger.

(xi1) Company and each of its subsidiaries are in fu!l compliance with all ter;ns and
conditions of any Tax exemptions, Tax holiday or other Tax reduction ag'ﬁaeme;llt or order d0 a .
itori i ation of the Merger will not have any advers
torial or foreign government and the consumm ' )
teefrfl;ct on the continued validity and effectiveness of any such Tax exemptions, Tax holiday or other

Tax reduction agreement o1 order.
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(xiif)  Company has not been and will not be required to include any adjustment in
taxable income for any tax period (or portion thereof) pursuant to Section 481 or 263 A of the Code
or any comparable provision under State or foreign Tax laws as a result of transactions or events
occurring, or accounting methods employed, prior to the closing.

(xiv)  Company has never been a member of an affiliated group of companies within the
meaning of Section 1504 of the Code. Company has no liability for Taxes of any Person other than
Company (i) under Section 1502-6 of the Treasury regulations (or any comparable provisions
under state or foreign law) or (ii) as a transferee or successor.

Section 2.16 Brokers. Except for fees payable to each of Broadview International LLC,
pursuant to an engagement letter dated September 16, 1999, 2000, and fees payable to C.E.
Unterberg, Towbin, pursuant to an engagement letter dated August 30, 2000 (as amended September
25, 2000) a copy of each of which has been provided to Parent, Company has not incurred, nor will
it incur, directly or indirectly, any liability for brokerage or finders fees or agent’s commissions or
any similar charges in connection with this Agreement or any transaction contemplated hereby.

Section 2.17 Intellectual Property. For the purposes of this Agreement, the following terms
have the following definitions:

“Intellectual Property” shall mean any or all of the following and all worldwide
common law and statutory rights in, arising out of, or associated therewith: (i) patents
and applications therefor and all reissues, divisions, renewals, extensions,
provisionals, continuations and continuations-in-part thereof (“Pa‘tents”);

(ii) inventions (whether patentable or not), invention disclosurgs, improvements, trade
secrets, proprietary information, know how, technology, techl?_lf:al data.and customer
lists, and all documentation relating to any of the foregoing; (111) copyrights, '
copyright registrations and applications therefor, and. all other rights corresponding
thereto throughout the world; (iv) domain names, umform resource lo‘c‘:ators .
(“URLs") and other names and locators assgmatgd with the In?em‘et ( Dom?m'
Names”); (v) industrial designs and any registrations and gpphcatlons there ork, 5
(vi) trade names, logos, common law trademarks and service marks, trademark an
service mark registrations and applications therefor; (vii) all (_iatz'abascs and data
collections and all rights therein; (viii) all moral and economic rlghts‘of authors and
inventors, however denominated; and (ix) any similar or equivalent rights to any of

the foregoing (as applicable).

“Company Intellectual Property” shall mean any Intellf:ctual Property that is owned
by, or exclusively licensed to, Company and its subsidiaries.

“Registered Intellectual Property” means all Intellectual Property that is the subject
of an application, certificate, filing, registration or other document '1ssued, filed with,
or recorded by any private, state, government or other legal authority and that has not
been abandoned or allowed to lapse.
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“Company Registered Intellectual Property” means all of the Registered

Intellectual Property owned by, or filed in the name of, Company or any of its
subsidiaries.

(a) Section 2.17(a) of the Company Schedule is a complete and accurate list of all
Company Registered Intellectual Property which specifies the jurisdictions in which each such item
of Company Registered Intellectual Property has been issued or registered and lists any
proceedings or actions before any court or tribunal (including the United States Patent and

Trademark Office (the “PTO”) or equivalent authority anywhere in the world) related to any of the
Company Registered Intellectual Property.

(b) No Company Intellectual Property or product or service offering of Company
or any of its subsidiaries (a “Company Product”) is subject to any proceeding or outstanding
decree, order, judgment, contract, license, agreement, or stipulation (other than those imposed by
applicable law) restricting in any manner by its terms the use, transfer, or licensing thereof by
Company or any of its subsidiaries, or which may affect the validity, use or enforceability of such
Company Intellectual Property or Company Product. '

(¢) Each item of Company Registered Intellectual Property is, to the knowledge
of Company, valid and subsisting. All necessary registration, maintenance and renewal fees
currently due in connection with such Company Registered Intellectual Property have been made.
All necessary documents, recordations and certificates in connection with such Company
Registered Intellectual Property have been filed with the relevant patent, copyright, trademark ot
other authorities in the United States or foreign jurisdictions, as the case may be, for the purposes
of maintaining such Company Registered Intellectual Property, except, in such case, as would not
materially adversely affect such item of Company Registered Intellectual Property.

(d) Company or one of its subsidiaries owns and has good title to or has all

necessary licenses to each material item of Company Intellectugl Property free of any .
Encumbrance (excluding rights of licensor and non-exclusive licenses and related restrictions
granted in the ordinary course). In this paragraph the term “Encumbrance” excludes infringement

of Company Intellectual Property by third parties.

(e) To the extent that any Intellectual Property that has been devc?loped 03 .crc?ate.d
independently by a third party or jointly with a'th.ird party for pompany or any of its SUbSl laries 1S
used by Company or any of its subsidiaries or is mcorpora‘ted into any Company Products, _
Company has a written agreement with such third party with respect thf:'reto and C.omé)any there if
either (i) has obtained ownership of, and is the exclusive owner of, or (ii) has obtained a perpetual,

non-terminable license to all such Intellectual Property.

3] Neither Company nor any of its subsidiaries has transferred ownership of, or
granted any exclusive license with respect to, any material Company Intellectual Property, to any

third party.
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(h) All contracts, licenses and agreements listed in Section 2.1 7(g) of the
Company Schedule are in full force and effect. The consummation of the transactions
contemplated by this Agreement will neither violate nor result in the breach modification
cancellation, termination or suspension (“Termination”) of such contracts, ,licenses and ’
agreements by their terms. Each of Company and its subsidiaries is in compliance with any such
contracts, licenses and agreements. To the knowledge of Company, all other parties to such

subsidiaries Wo_uld have been able to had the transactions contemplated by this Agreement not
occurred and without the payment of any additional amounts or consideration other than ongoing
fees, royalties or payments which Company would otherwise be required to pay. There is no
provision in any of Company’s contracts or agreements which, as a result of this Agreement and
the transactions contemplated by this Agreement, requires Parent or Merger Sub to (i) grant to any
third party any right to or with respect to any material Intellectual Property owned by, or licensed
to, either of them, (ii) be bound by, or subject to, any non-compete or other material restriction on
the operation or scope of their respective businesses, or (iii) be obligated to pay any royalties or
other material amounts to any third party in excess of those payable by Parent or Merger Sub,

respectively, prior to the Closing.

(1) Company’s and its subsidiaries’ design, development, mgnufactgrc?, _
distribution, reproduction, marketing or sale of the products of Comgany and its subsidiaries has
not infringed or misappropriated and does not infringe or misappropriate thg Intellectual Property
of any third party, and does not constitute unfair competition or trade practices under the laws of

any jurisdiction.
@) Neither Company nor any of its subsidiaries has received written notice from

any third party that the operation of the business of Company or any of its subsidiaries or any act,
product or service of Company or any of its subsidiaries, infringes or mlsapproprlates'the
Intellectual Property of any third party or constitutes unfair competition or trade practices under the

laws of any jurisdiction.
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o ' k) To the knowledge of Company, no person has infringed or misappropriated or
is infringing or misappropriating any Company Intellectual Property.

¢)] Company and each of its subsidiaries has taken reasonable steps to protect
Company’s and its subsidiaries’ rights in Company’s confidential information and trade secrets that
it wishes to protect or any trade secrets or confidential information of third parties provided to
Company or any of its subsidiaries. Each of Company and its subsidiaries has a policy requiring
each employee and contractor to execute a proprietary information/confidentiality agreement
substantially in the form provided to Parent. All current and former employees and contractors of
Company and any of its subsidiaries have executed such an agreement.

Section 2.18 Agreement ntracts and Commitments. As of the date of this Agreement,
neither Company nor any of its subsidiaries is a party to or is bound by:

(a) any written employment or consulting agreement, contract or commitment
with any officer or employee of Company or any of its subsidiaries currently earning an annual
salary in excess of $100,000 or member of Company’s Board of Directors, other than those that are
terminable by Company or any of its subsidiaries on no more than thirty (30) days’ notice without
material liability or financial obligation to Company, except to the extent general principles of law
may limit Company’s ability to terminate employees at will;

(b) any material agreement of indemnification or any guaranty other than any
agreement of indemnification entered into in connection with the sale of products or license of
technology in the ordinary course of business;

(c) any agreement, contract or commitment containing any covenant limitin'g the
right of Company or any of its subsidiaries to engage in any line of business or 10 compete with
any person or granting any exclusive distribution rights;

(dy  any agreement, contract or commitment re]ating to the dispositifon or 1
acquisition by Company or any of its subsidiaries 'after the date of this Agreement ofa matér:lnaOf .
amount of assets not in the ordinary course of bu§1ness or pursuant to which (;orr}pgny or ta rz of
subsidiaries has any material ownership interest in ar}y‘conoratLOn, partnership, joint ventu
other business enterprise other than Company’s subsidiaries;

(e} any material dealer, distributor, joint ma.rketing.or Qevelopmgnt agreeglent |
under which Company or any of its subsidiaries have continuing pbllgat1onslto jointly rrt)ar etf any
i d which may not be canceled without penalty upon no ice of
product, technology or service an < eny O i diarics
' t pursuant to which Company or any .
ninety (90) days or less, or any agreemen 0w o o
inui igati joi tual property that will not be .
tinuing obligations to jointly develop any 1qte ec . .
531:;1: C(’)T; ;n paljgt by (%ompany or any of its subsidiaries and which may not be canceled without

penalty upon notice of ninety (90) days or less;

63 any material agreement, contract or commitment to license any ?hird party tot
manufacture or reproduce any Company product, service or technology or any material agreement,
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contract or commitment to sell or distribute any Company products, service or technology except
agreements with distributors or sales representatives in the normal course of business cancelable

without penalty upon notice of ninety (90) days or less and substantially in the form previously
provided to Parent;

(g) any mortgages, indentures, guarantees, loans or credit agreements, security
agreements or other agreements or instruments relating to the borrowing of money by Company or
any of its subsidiaries or extension of credit (other than customer accounts receivable owing to

Company or any of its subsidiaries in the ordinary course of business and payable or dischargeable
in accordance with customary trade terms);

(h) any material settlement agreement under which Company or any of its
subsidiaries has ongoing obligations;

)] any other agreement, contract or commitment that calls for the payment or
receipt by Company or any of its subsidiaries of $1,000,000 or more;

) any agreement under which the consequences of a default could reasonably be
expected to have a Material Adverse Effect on Company; or

(k)  any other agreement, contract or commitment that is of the nature required to
be filed by Company as an exhibit to a Report on Form 10-K under the Exchange Act which has
not already been filed.

Company has delivered or made available to Parent a correct and complete copy of each
Company Contract (as defined below) as amended to date. Each Company Contract, with respect to
Company and any relevant subsidiary and, to Company’s knc?wledge, all other parties thereto, is
legal, valid, binding, enforceable and in full force and effect in all respects. Neither Cempany nor
any of its subsidiaries, nor to Company’s knowledge any otl.'ler party to a Company antract, is in.
breach, violation or default under a Company Contract. Nelthf:r Company nor any of its subfsxdllarées
has received written notice within the last twelve months that 1t has breached, v101€ated or de an;l Feh
under, any of the terms or conditions of any of the agrc;em_eqts, contracts or commﬁrgent; tod\_hsrc;gsed
Company or any of its subsidiaries is a party of by which it is bound that are require ttor e di
in the Company Schedule pursuant to this Section 2.18 (any such agreement, cog:rac ;ﬁy - cancel
commitment, a “Company Contract”) in such a manner as would permit any o ker pterial s
or terminate any such Company Contract, or would Pempt any other party tohsee n;a "
or other remedies (for any or all of such breaches, violations or defaults, in the aggregate).

Section 2.19  Opinion of Financial Advisor. Company has beep advised bytlttsh?]l;a:s;,i -
advisor, C.E. Unterberg, Towbin, that in its opinion, as _of the. date of. this Agréemena;] e
Ratio is, fair to stockholders of Company from a ﬁnanc‘la.l point of view, an.1 bl(::mp y
to Parent a copy of the written confirmation of such opinion as soon as availabic.

Section 2.20 Board Approval. The Board of Directors of Company has, as of the date of
this Agreement, (i) approved, subject to stockholder approval, this Agreement, the Company
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Ancillary Agreements and the Merger and the other transactions contemplated hereby and thereby,
(i1) determined that the Merger is consistent with the long-term business strategy of Company and 1s
in the best interests of the stockholders of Company and is on terms that are fair to such stockholders
(iii) adopted a resolution declaring the Merger advisable and (iv) determined unanimously to
recommend that the stockholders of Company adopt this Agreement.

S_ection 2.21 Vote Required. The affirmative vote of holders of a majority of the
outstanding shares of Company Common Stock which shares are entitled to vote with respect to the

Merger is the only vote of the holders of any class or series of Company’s capital stock necessary to
adopt this Agreement.

Section 2.22 Company Rights Agreement. Company has delivered to Parent a true and
complete copy of the Preferred Shares Rights Agreement, dated as of November 19, 1998, between
Company and ChaseMellon Shareholder Services, LLC (the “Company Rights Plan”). Company
has taken all action so that the entering into of this Agreement, the Stock Option Agreement, the
Company Voting Agreements and the Merger, the acquisition of shares pursuant to the Stock Option
Agreement and the other transactions contemplated hereby and thereby will not result in a grant of
any rights to any person under the Company Rights Plan.

Section 2.23 Pooling of Interests. To its knowledge, based on consultation with its
independent accountants, neither Company nor any of its directors, officers or affiliates has taken
any action which would interfere with Parent’s ability to account for the Merger as a “pooling of
interests.”

Section 2.24 Labor Matters. No work stoppage or labor strike against Company is pending
or, to Company’s knowledge, threatened. Company does not know of any act%vities or prqceedings
of any labor union to organize any employees. There are no actions, su_its, claims, labor disputes or
grievances pending, or, to the knowledge of Company, threatened rellan.ng to any labor, safety or
discrimination matters involving any Employee, including, without 11m1Fatlon, charggs of gnfaxr
labor practices or discrimination complaints, which, if adversely 'determmed, would, 1nd1vf1§]ually or
in the aggregate, result in any material liability to -Comp_an_y. Neither Qompany nor any (;th]i
subsidiaries has engaged in any unfair labor practices w1tl?1n the meaning of the Natlonad ba or
Relations Act. Company is not presently, nor has it been in the past, a party to, or bound by, any

collective bargaining agreement or union contract with respect to Employees and no collective
bargaining agreement is being negotiated by Company.

i ] 1d not reasonably be expected to have a
Section 2.25 Environmental Matters. Except as cou I pecte
Material Ej:dverse Effect on Company, Company (i) has obtained all applicable perrynts, llcen§es ax;d
other authorizations that are required under Environmental Laws and all such permuts are valid an

in full force and effect; (ii) is in compliance in all respects with all terms and conditions of such

required permits, licenses and authorizations, and also 1s in compliance in all respf:cts with all other

limitations, restrictions, conditions, standards, prohibitions, requirements, obligations, schedules and

timetables contained in such laws or contained in any regulation, code, plan, order, decree,

judgment, notice or demand letter issued, entered, promulgatgd or appro.ved thereunder; and (iii) has
conducted its business in substantial compliance with all applicable Environmental Laws.
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“Environmental Laws” means all Federal, state, local and foreign laws and regulations relating to
pollution of the environment (including ambient air, surface water, ground water, land surface or
subsurface strata) or the protection of human health and worker safety, including, without limitation.
laws and regulations relating to emissions, discharges, releases or threatened releases of Hazardous
Materials, or otherwise relating to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials. “Hazardous Materials” means chemicals,
pollutants, contaminants, wastes, toxic substances, radioactive and biological materials, asbestos-
containing materials, hazardous substances, petroleum and petroleum products or any fraction
thereof, excluding, however, Hazardous Materials contained in products typically used for office and
janitorial purposes properly and safely maintained in accordance with Environmental Laws.

Section 2.26 Insurance. Company and each of its subsidiaries has insurance policies and
fidelity bonds of the type and in amounts customarily carried by persons conducting business or
owning assets, equipment and properties similar to Company and its subsidiaries (collectively, the
“Insurance Policies”). There is no claim by Company or any of its subsidiaries pending under any
of the Insurance Policies as to which coverage has been questioned, denied or disputed by the
underwriters of such policies or bonds, which denial of coverage could reasonably be expected to
have a Matenal Adverse Effect on Company. All premiums due and payable under the Insurance
Policies have been paid and Company and its subsidiaries are otherwise in compliance in all material
respects with the terms of the Insurance Policies. Company has not received notice of any
threatened termination of, or any material premium increase with respect to, any of the Insurance

Policies.

Section 2.27 State Takeover Statutes. The Board of Directors of Company has taken all
actions so that the restrictions contained in Section 203 of the Delaware Law applicable to a
“business combination” (as defined in such Section 203) will not apply to the execution, d'elivery or
performance of this Agreement, the Company Ancillary Agreements or to the consummation of the
Merger or the other transactions contemplated by this Agreement or the Com.pany Anc:lllary
Agreements. To the knowledge of Company, no other state takeover statute is applicable to the

Merger or the other transactions contemplated hereby.

ARTICLE 111 SUB
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER

severally represent and warrant to Company, subject to

in the disclosure letter supplied by Pa.rent to Company

dated as of the date hereof (the “Parent Schedule”.), which disclosure shall grc:)wde tan ne:dc;:g(tl}c:: to
i lify the representations or warranties of Paren.t and Merger Sub contal :

o OFhemwg'q‘:: eement corresponding by number to such disclosure and the other r'epresentahons

Z;ilug;r?i;t;:s hgein to the extent such disclosure shall reasonably appear to be applicable to such

other representations or warranties, as follows:

Parent and Merger Sub jo.intly 'apd
such exceptions as are disclosed in writing

Section 3.01 Oreanization and Oualification; Subsidiaries.
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(a) Each of Parent and Merger Sub is a corporation duly organized, validly
existing and in good standing under the laws of the jurisdiction of its incorporation and has the

requisite corporate power and authority to own, lease and operate its assets and properties and to
carry on its business as it is now being conducted.

(b)  Parent has no material subsidiaries except for the corporations identified in the
Parent SEC Reports (as hereinafter defined). Neither Parent nor any of its subsidiaries has agreed
nor 1s obligated to make nor is bound by any Contract under which it may become obligated to
make, any future investment in or capital contribution to any other entity. Neither Parent nor any
of its subsidiaries directly or indirectly owns any 10% or greater equity or similar interest in, or any
interest convertible, exchangeable or exercisable for, any 10% or greater equity or similar interest
in, any corporation, partnership, joint venture or other business, association or entity other than the
entities identified in the Parent SEC Reports and Parent’s limited partnership or limited liability
company interests in venture capital funds. Neither Parent nor any of its subsidiaries directly or
indirectly owns, beneficially or of record, any shares of Company Common Stock or other equity
interest in Company other than pursuant to this Agreement and the Company Voting Agreements.

(c) Each of Parent and Merger Sub is qualified or licensed to do business as a
foreign corporation, and is in good standing (with respect to jurisdictions which recognize such
concept), under the laws of all jurisdictions where the character of the properties owned, leased or
operated by them or the nature of their activities requires such qualification or licensing, except
where the failure to be so qualified or licensed could not reasonably be expected to result in a
Material Adverse Effect on Parent.

Section 3.02 rtificate of Incorporation Bylaws. Parent has previously furnished to
Company complete and correct copies of its Certificate of Incorporation and Bylaws as amended and
in effect as of the date of this Agreement (together, the “Parent Charter chuments ). Such
Parent Charter Documents are in full force and effect. Parent is not in vi.olatmn of any of the
provisions of the Parent Charter Documents. Parent has preyiously furnished to Company c:o.rrxplft;tet
and correct copies of Merger Sub’s Certificate of Incorporation and Bylaws as ame,:’ndesd axﬁd }\jjn e efc
as of the date of this Agreement (together, the “Merger Sub Chgrter pOCl'ImeI.ltS ).f uc y ;rg
Sub Charter Documents are in full force and effect. Merger Sub is not in violation of any of the

provisions of the Merger Sub Charter Documents.

i Capitalization. The authorized capital stock of Parent consists of 300,000,000
h SfeI(’::rOeIrllt?)‘Cchmmo?l 1St‘zclcl:ck tellnd 5,000,000 shares of preferred stock,“S0.00I par value ger share,
ZS%T%SOE of which are designated Series A Participating Preferrgd Stock ( Pare}rllt Pre?;;:ent
Sto;k”) As of the close of business on September"BO, 2000, (1) 1f1 P9,196t,’li)2r;fz r:l;gssi)mk rent
Commo'n Stock were issued and outstanding; and (i1} no shares of Paren

i i Sub consists of 1,000 shares of
i 1o, The authorized capital stock of Merger )
issued or otutslt(ar;c(l)lr(l)%l par value per share, all of which, as of the date Pereof, are 1ssuecilt::1n§t e
Commog's v /5111 o.f the outstanding shares of Parent’s and Mgrger Sub’s respecéll\;eaizpwere o
gmsmk?eel: %‘uly authorized and validly issued and are fully paid and nonassessa
ave

]S . ’
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Parent Common Stock to be issued pursuant to the Merger, upon issuance will be, duly authorized,
validly issued, fully paid and nonassessable and free and clear of all Encumbrances. All of the
outstanding shares of capital stock (other than directors’ qualifying shares) of each of Parent’s
subsidiaries is duly authorized, validly issued, fully paid and nonassessable and all such shares (other

than directors’ qualifying shares) are owned by Parent or another subsidiary free and clear of all
Encumbrances.

Section 3.04 Authority Relative to this Agreement.

(a) Each of Parent and/or Merger Sub has all necessary corporate power and
authority to execute and deliver this Agreement and to execute and deliver the Stock Option
Agreement, the Company Voting Agreements and the Company Affiliate Agreements (the
“Parent Ancillary Agreements”) and to perform its obligations hereunder and thereunder and to
consummate the transactions contemplated hereby and thereby. The execution and delivery of this
Agreement and the Parent Ancillary Agreements by Parent and/or Merger Sub and the
consummation by Parent and/or Merger Sub of the transactions contemplated hereby and thereby
have been duly and validly authorized by all necessary corporate action on the part of Parent and/or
Merger Sub, and no other corporate proceedings on the part of Parent or Merger Sub are necessary
to authorize this Agreement and the Parent Ancillary Agreements or to consummate the
transactions so contemplated. This Agreement and the Parent Ancillary Agreements have been
duly and validly executed and delivered by Parent and/or Merger Sub and, assuming the due
authorization, execution and delivery by Company, constitute legal and binding obligations of
Parent and/or Merger Sub, enforceable against Parent and/or Merger Sub in accordance with their
respective terms.

Section 3.05 No Conflict; Required Filings and Consents.

(a) The execution, delivery and performance of this Agreement and the Parent
Ancillary Agreements do not and will not, (i) conflict with or violate the Parent Chgrter Documents
or Merger Sub Charter Documents, (ii) subject to the requirements set forth én Section lZ?.OIS}(Ib)t
ict wi i le, regulation, order, judgment or decree apphica eto
below, conflict with or violate any law, rule, . : e R or
i idiari by which they or any of their respective prope: :
Parent or any of its subsidiaries or . D e o lopse
1 f or constitute a default (or an even
affected, or (iii) result 1n any breach o | ' e eraer Sab's
i fault) under, or materially impair Pare
f time or both would become a de ' / s e
?ights or alter the rights or obligations of any third party agallnst gr I1;10 I:ir::ée?;alt\;lj;g;fr b
i inati dment, acceleration o ,
rs any rights of termination, amen t, n
tion of an Ezlcfmbrance on any of the properties or assets (?f P_arent or Mergper Sutlaogursu
ihe :;;anlqaterial mortgage, Contract permit, franchise or other obligation to which Paren
0, s »

1 b or any of their respective properties are
i or by which Parent or Merger Su ' ' '
Mg S t t}; the extent such conflict, violation, breach, default, impairment or other

fected, exce onflict, v '
:gfﬁ?:;uﬁ :z)t in the cI:lse of clauses (ii) or (iil) individually or in the aggregate, reasonably be

expected to have a Material Adverse Effect on Parent.

or give to othe

(b} The execution and delivery of this Agreement and the Parent Ancillary

] th
Agreements by Parent and/or Merger Sub do not, and the performance of this Agreement and the
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Parent Ancillary Agreements by Parent and/or Merger Sub shall not, require Parent or Merger Sub
to obtain or make any consent, approval, authorization or permit of, or filing with or notification to.
any Governmental Entity or third party except (i) pursuant to applicable requirements, if any, of the
Securities Act, the Exchange Act, Blue Sky Laws, the pre-merger notification requirements of the
HSR Act and of foreign governmental entities and the rules and regulations thereunder, the rules
and regulations of Nasdag, and the filing and recordation of the Certificate of Merger as required
by Delaware Law and (ii) where the failure to obtain such consents, approvals, authorizations or
permits, or to make such filings or notifications, (A) would not prevent consummation of the
Merger or otherwise prevent Parent or Merger Sub from performing their respective obligations

under this Agreement or (B) could not, individually or in the aggregate, reasonably be expected to
have a Material Adverse Effect on Parent.

Section 3.06 Legal Compliance. Neither Parent nor Merger Sub is in conflict with, or in
default or violation of, any Legal Requirement, except for any conflicts, defaults or violations that
(individually or in the aggregate) would not cause Parent or Merger Sub to incur any material
liability. No charge, complaint, claim, demand, notice, inquiry, investigation, action, suit,
proceeding, hearing or review by any Governmental Entity is pending or, to the knowledge of
Parent, being threatened against Parent or Merger Sub, nor, to Parent’s knowledge, has any
Governmental Entity indicated to Parent in writing an intention to conduct the same, other than, in
each such case, those the outcome of which could not, individually or in the aggregate, reasonably
be expected to have the effect of prohibiting or materially restricting any business practice of Parent
or Merger Sub, any acquisition of material property by the Parent or Merger Sub or the conduct of
business by Parent or any of its subsidiaries.

Section 3.07 SEC Filings; Financial Statements.

(a) Parent has made available to Company (through reference to d.ocun}ents filed
by EDGAR or otherwise) a correct and complete copy of each report, scfhedule, registration
statement and definitive proxy statement filed by Parent with the SEC since Decen?ber 31, 1997
(the “Parent SEC Reports™), which are all the forms, reports and documents required to be filed
by Parent with the SEC since such date. As of their respective date;, Fhe Parent SEC Reports R
(A) were prepared in accordance with the requirements of the Secgntles Act or the EXCh(?an ct,
as the case may be, and (B) did not at the time they were filed (or if gmended or superseded by a
filing prior to the date of this Agreement, then on tl}e date of suph filing) contain any untrue o
statement of a material fact or omit to state a material fgct required to be stated. therein or nec da;'y
in order to make the statements therein, in light of the. circumstances under whlchhthegf were n}[a \
not misieading. None of Parent’s subsidiaries is required to file any reports or other documents

with the SEC.

(b)  Each set of consolidated financial statements (including, in each case, any .
related notes thereto) contained in the Parent SEC Reports was prepared in accordance with GAA

applied on a consistent basis throughout the periods involved (;xcept as may be indicated 1r; the
notes thereto and except that unaudited statements do not contain footnotes in Substz.mce or form
required by GAAP, as is permitted by Form 10-Q of the Exchange Act) and each fairly presents in
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all material respects the consolidated financial position of Parent and its subsidiaries at the
respective dates thereof and the consolidated results of their operations and cash flows for the

periods indicated, except that the unaudited interim financial statements were or are subject to
normal year-end adjustments.

(©) Parent has previously furnished to Company a complete and correct copy of
any amendments or modifications, which have not yet been filed with the SEC but which are
required to be filed, to agreements, documents or other instruments which previously had been
filed by Parent with the SEC pursuant to the Securities Act or the Exchange Act.

Section 3.08 No Undisclosed Liabilities. Neither Parent nor any of its subsidiaries has any
liabilities (absolute, accrued, contingent or otherwise) of a nature required to be disclosed on a
balance sheet or in the related notes to the consolidated financial statements prepared in accordance
with GAAP which are, individually or in the aggregate, material to the business, results of operations
or financial condition of Parent and its subsidiaries taken as a whole, except (i) liabilities disclosed
or provided for in Parent’s unaudited balance sheet as of June 30, 2000 as set forth in the Parent SEC

Reports or in the related notes or (ii) liabilities incurred since June 30, 2000 in the ordinary course of
business.

Section 3.09 Absence of Certain Changes or Events. Since June 30, 2000, there has not
been: (i) any Material Adverse Effect on Parent, (ii) any declaration, setting aside or payment of any
dividend on, or other distribution (whether in cash, stock or property) in respect of, any of Parent’s
or any of its subsidiaries’ capital stock, or any purchase, redemption or other acquisition by Parent of
any of Parent’s capital stock or any other securities of Parent or its subsidiaries or any options,
warrants, calls or rights to acquire any such shares or other securities except for repurchas;s from
employees following their termination pursuant to the terms of tpeir pre-existing stOf:k option or
purchase agreements, (iii) any split, combination or reclassiﬁcratlf)n of any qf Parent’s or any o'f its
subsidiaries’ capital stock, (iv) any material change by .Parent in its accounting methods, prmaples_, )
or practices, except as required by concurrent c}}anges in GAAP, (v) any arpendment or consent Wit
respect to any licensing agreement filed or requlreq to be.ﬁled 1?)' Parept .w1t.h the SEC 05 (vi) f.}l;ly
material revaluation by Parent of any of its assets, including, w1th0}1t limitation, w?tmfg o:tfgofct:he
value of capitalized inventory or writing off notes or accounts receivable or any sale of ass

Parent other than in the ordinary course of business.

Section 3.10  Absence of Litigation. As of the date hereof, there are no claim.s, suits, .
actions or proceedings that have a reasonable likelihood of success on the merits pending or, to the

knowledge of Parent, threatened against, relating to or affecting Parent or any of its subsidiaries,

before any court governmental department, commission, agency, instrumentality or authority, or any

arbitrator that seek to restrain or enjoin the consummation of the transactim.ls c:ogtcempla;c;fc{li latyotrllns
Agreement or that could otherwise reasonably be expected to have a Material Adverse

Parent.

Section 3.11  Registration Statement, Proxy Statement. None of the information supplied or

to be supplied by Parent for inclusion in: (i) the S-4 will, at the time the S-4 becomes effective under

the Securities Act, contain any untrue statement of a material fact or omit to state any material fact
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required to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they are made, not misleading; and (ii) the Proxy Statement/Prospectus
will, at the date mailed to the stockholders of Company, at the time of the Company Stockholders’
Meeting and at the Effective Time, in connection with the transactions contemplated hereby, contain
any untrue statement of a material fact or omit to state any material fact required to be stated therein
or necessary in order to make the statements therein, in light of the circumstances under which they
are made, not misleading. The S-4 will comply as to form in all material respects with the
provisions of the Securities Act and the rules and regulations promulgated by the SEC thereunder.
Notwithstanding the foregoing, Parent makes no representation or warranty with respect to any
information supplied by Company which is contained in any of the foregoing documents.

Section 3.12 Taxes.

(a) Parent and each of its subsidiaries have timely filed all federal, state, local and
foreign returns, estimates, forms, information statements and reports (“Returns™) relating to Taxes
required to be filed by Parent and each of its subsidiaries with any Tax authority, except such
Returns which are not, individually or in the aggregate, material to Parent. Parent and each of its

subsidiaries have paid all Taxes required to be paid whether or not shown to be due on such
Returns.

(b) Neither Parent nor any of its subsidiaries has any liability for any material unpaid
Taxes (whether or not shown to be done on any Return) which has not been accrued for or reserved
on Parent’s balance sheet dated June 30, 2000 in accordance with GAAP, whether asserted or
unasserted, contingent or otherwise, which is material to Parent, other than any liability for unpaid
Taxes that may have accrued since April 1, 2000 in connection with the operation of the business
of Parent and its subsidiaries in the ordinary course. There are no liens with respect to Taxes on
any of the assets of Parent or any of its subsidiaries, other than liens which are not individually or
in the aggregate material, or customary liens for current Taxes not yet due and payable.

(¢) Neither Parent nor any of its subsidiaries has b.een delinquent in the payment of
any material Tax. There is no material Tax deficiency outst.andmg,_ groposed or assessed against
Parent or any of its subsidiaries. Neither Parent nor any of its sub51d1ar1<?s has executed any
unexpired waiver of any statute of limitations on or extension of any period for the assessment or

collection of any Tax.

(d) Parent and each of its subsidiaries are in full compliance with all terms andf
conditions of any Tax exemptions, Tax holiday or otber Tax reduction agreement or orderdo a
territorial or foreign government and the consummation of the Merger w11_l not have any a verse:h
effect on the continued validity and effectiveness of any such Tax exemptions, Tax holiday or other

Tax reduction agreement or order.

Section 3.13  Brokers. Except for fees payable to Morgan Stanley & Co. Incorporgted
pursuant to an engagement letter dated September 18, 2000, a copy of which hgs b.e.en provided to
Company, Parent has not incurred, nor will it incur, directly or indirectly, any liability for brokerage
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or finders fees or agent’s commissions or any similar charges in connection with this Agreement or
any transaction contemplated hereby.

Section 3.14 Intellectual Property. For the purposes of this Agreement, “Parent

Intellectual Property” shall mean any Intellectual Property that is owned by, or exclusively
licensed to, Parent and its subsidiaries.

(a) No Parent Intellectual Property is subject to any proceeding or outstanding decree,
order, judgment, contract, license, agreement, or stipulation restricting in any manner by its terms
the use, transfer, or licensing thereof by Parent or any of its subsidiaries, or which may affect the
validity, use or enforceability of such Parent Intellectual Property, in each case which could
reasonably be expected to have Material Adverse Effect.

(b) Parent’s and its subsidiaries’ design, development, manufacture, distribution,
reproduction, marketing or sale of the products of Parent and its subsidiaries has not infringed or
misappropriated and does not infringe or misappropriate the Intellectual Property of any third
party, and does not constitute unfair competition or trade practices under the laws of any
jurisdiction, except as would not be expected to have a Material Adverse Effect.

(c) Neither Parent nor any of its subsidiaries has received written notice from any
third party that the operation of the business of Parent or any of its subsidiaries or any act, product
or service of Parent or any of its subsidiaries, infringes or misappropriates the Intellectual Property
of any third party or constitutes unfair competition or trade practices under the laws of any
jurisdiction, except as would not be expected to have a Material Adverse Effect.

Section 3.15 Opinion of Financial Advisor. Parent has been advised by its financial
advisor, Morgan Stanley & Co. Incorporated, that in its opinion, as of the dz.ate of this Agreement, the
Exchange Ratio is fair from a financial point of view, and Parent shall provide to Company a copy of
the written confirmation of such opinion as soon as available.

Section 3.16 Board Approval. The Board of Directors of Par_ent has, as of the date of this
Agreement, unanimously (i) approved this Agreement, thc? Parent Ancillary Agreemer_ﬁs and t'hﬁ .
transactions contemplated hereby and thereby, (i1) detexjmmed that the Merger 15 cons;stent wit dt 1e
long-term business strategy of Parent and is in the best interests of tl}e stockho}ders 0 MParent and is
on terms that are fair to such stockholders and (iii) adopted a resolution declaring the Merger

advisable.

Section 3.17 Pooling of Interests. Except as set forth on Sec’fion 3.17 of the Parent
Disclosure Schedule, to its knowledge, based on consultation with its independent accountants,

neither Parent nor any of its directors, officers or affiliates has tak;n any .action w}:ich would
interfere with Parent’s ability to account for the Merger as a “pooling of interests.

Section 3.18  State Takeover Statutes. The Board of Directors of Parent has taken all
actions so that the restrictions contained in Section 203 of the Delaware Law apphcaple toa
“business combination” (as defined in such Section 203) will not apply to the execution, delivery or
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performance of this Agreement or the Parent Voting Agreement or to the consummation of the
Merger or the other transactions contemplated by this Agreement or the Company Voting
Agreement. To the knowledge of Parent, no other state takeover statute is applicable to the Merger
or the other transactions contemplated hereby.

ARTICLE IV
CONDUCT PRIOR TO THE EFFECTIVE TIME

Section 4.01 Conduct of Business by Company. During the period from the date of this
Agreement and continuing until the earlier of the termination of this Agreement pursuant to its terms

or the Effective Time, Company and each of its subsidiaries shall, except to the extent that Parent
shall otherwise consent in writing, carry on its business in the ordinary course in substantially the
same manner as heretofore conducted and in substantial compliance with all applicable laws and
regulations, pay its debts and taxes when due subject to good faith disputes over such debts or taxes,
pay or perform other material obligations when due subject to good faith disputes over such
obligations, and use its commercially reasonable efforts consistent with past practices and policies to
(i) preserve intact its present business organization, (ii) keep available the services of its present
officers and employees, and (iii) preserve its relationships with customers, suppliers, distributors,
licensors, licensees and others with which it has significant business dealings. In addition, Company
will promptly notify Parent of any material event involving its business or operations occurring
outside the ordinary course of business.

In addition, except as expressly permitted by the terms of this Agreement, wit%lou't the pr.ior
written consent of Parent, during the period from the date of this Agreement apd continuing until the
carlier of the termination of this Agreement pursuant to its terms or the Effective Time, Corrfpar.ly
shall not do any of the following and shall not permit its subsidiaries to do any of the following:

(a) Except as required by law or pursuant to the terms of a Plan in.egfecft as of the
date hereof, waive any stock repurchase rights, acctelerate', amend or change the penol )
exercisability of options or restricted stock, or reprice options grante.d under any ;mp oyze,ﬁons
consultant, director or other stock plans or authorize cash payments in exchange for any op

granted under any of such plans;

(b)  Grant any severance or tennina.tion pay to any 0fﬁc§r or emﬁlogete (;,lxc:};; o
pursuant to written agreements outstanding, or practices or'pohc.u?s ex1stmgd, ont ‘T bell etoe}farem
as required by applicable law) and as previously d1§closed in writing or mace avail ave:ance lan,
or adopt any new severance plan, or amend or modify or alter in any manner any se plan,

agreement or arrangement existing on the date hereof;

(c) Other than in the ordinary course of business consistent witb past practigef,
transfer or license to any person or entity or otherwise extend, amend or modify in any rnalt.ema.Se .
respect any rights to the Company Intellectual Property, or enter into grants to transfer or ;cep
any person future patent rights; provided that in no event shall Company license on an €xclusive
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basis or sell any Company Intellectual Property (other than in connection with the abandonment of

immaterial Company Intellectual Property after at least five (5) business days’ written notice to
Parent);

(d)  Declare, set aside or pay any dividends on or make any other distributions
(whether in cash, stock, equity securities or property) in respect of any capital stock or split,
combine or reclassify any capital stock or issue or authorize the issuance of any other securities in
respect of, in lieu of or in substitution for any capital stock;

(e) Purchase, redeem or otherwise acquire, directly or indirectly, any shares of
capital stock of Company or its subsidiaries, except repurchases of unvested shares at cost in
connection with the termination of the employment relationship with any employee pursuant to
stock option or purchase agreements in effect on the date hereof (or any such agreements entered

into in the ordinary course consistent with past practice by Company with employees hired after
the date hereof);

O Issue, deliver, sell, authorize, pledge or otherwise encumber or propose any of
the foregoing with respect to any shares of capital stock or any securities convertible into shares of
capital stock, or subscriptions, rights, warrants or options to acquire any shares of capital stock or
any securities convertible into shares of capital stock, or enter into other agreements or
commitments of any character obligating it to issue any such shares or convertible securities, other
than (x) the issuance, delivery and/or sale of (i) shares of Company Common Stock pursuant to the
exercise of stock options or warrants outstanding as of the date of this Agreement, and (ii) shares of
Company Common Stock issuable to participants in the ESPP consistent with the terms th;reof.
and (y) the granting of stock options to new employees in the ordinary course of business 1n such
amounts and in all other respects and consistent with past practices and in an amount not t0 exceed
150,000 in the aggregate with similar vesting terms;

(g) Cause, permit or submit to a vote of Company’s stqckholders any .
amendments to the Company Charter Documents (or similar governing instruments of any of its

subsidiaries);

(h) Acquire or agree 10 acquire by merging or consolidating with, or by | ciness
urchasing any equity interest in or a portion of the assets of, or by any other manner, f}?yeolifs Or
gr any corporation partnership, association or other business organization or division thereot,
b4

) . . ) ips:
otherwise acquire or agree to enter into any joint ventures or strategic partnership

0 Sell. lease, license, encumber or otherwise dispose of any properties or assets

i 1 iti h licensing permitted by clause (¢)) of
jcensl umbering or disposition (other than througn -
gfggzglyg ’o?:;sets whi%h are not material, individually or in the aggre gate, to the business of

Company and its subsidiaries;

)] Incur any indebtedness for borrowed money of gparantee anytsuchllS  other
indebtedness of another person, issue or sell any debt securities of options, warrants, ca
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rights to acquire any debt securities of Company, enter into any “keep well” or other agreement to
maintain any financial statement condition or enter into any arrangement having the economic

effect of any of the foregoing other than in the ordinary course of business consistent with past
practice;

(k) Other than the increase in the number of shares of Company Common Stock
available for grant pursuant to the Company’s 2000 Nonstatutory Stock Option Plan by 1,000,000,
adopt or amend any Plan or any employee stock purchase or employee stock option plan; or enter
into any employment contract or collective bargaining agreement (other than offer letters and letter
agreements entered into in the ordinary course of business consistent with past practice); pay any
special bonus or special remuneration to any director or employee; or, other than annual salary
increases for employees and officers (but not directors) in the ordinary course of business
consistent with past practices, increase the salaries or wage rates or fringe benefits (including rights
to severance or indemnification) of its directors, officers, employees or consultants except, in each
case, as may be required by law; or increase the cash compensation of the persons listed on
Schedule 4.01(k) hereto by more than 8% of the total base salary paid to such persons in the
aggregate in calendar year 2000; provided that any such increase is approved by the Board of
Directors of the Company and would not adversely affect the ability of Parent to account for the
merger as a "pooling of interests."

) (i) pay, discharge, settle or satisfy any litigation (whether or not commenced
prior to the date of this Agreement) or any material claims, liabilities or obligations (absolute,
accrued, asserted or unasserted, contingent or otherwise), other than the payment, discharge,
settlement or satisfaction, in the ordinary course of business consistent with past practice or in
accordance with their terms, of liabilities recognized or disclosed in the most recent financial
statements (or the notes thereto) of Company included in the Company SEC Reports or incurred
since the date of such financial statements or disclosed in Section 2.08 or 2.09 of the Company
Schedule, or (i) waive the benefits of, agree to modify in any manner, terminate, r_el'ease any
person from or knowingly fail to enforce the conﬁdentia:lity or nondlsclosgre provisions of any
agreement to which Company or any of its subsidiaries is a party or of which Company or any of

its subsidiaries is a beneficiary;

(m)  Except in the ordinary course of business consistent with past practice,

materially modify, amend or terminate any Contract disclosed in Section 2.17(g) or 2.18 of the

Company Schedule or waive, delay the exercise of, release or assign any material rights or claims

thereunder;
(n) Except as required by GAAP, revalue any of its assets or make any change 1n

accounting methods, principles or practices;

(o) Incur or enter into any agreement, contract or commitment requiring
Company or any of its subsidiaries to pay in excess of $750,000;

i i ted to (i) cause the
Engage in any action that would rea§onably be expec aus
Merger to fail(fg qualifygasg a “reorganization” under Section 368(a) of the Code or (ii) interfere
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with Parent’s ability to account for the Merger as a “pooling of interests,” whether or not (in each
case) otherwise permitted by the provisions of this Article IV

(@  Make any Tax election or accounting method change (except as required by
GAAP) inconsistent with past practice that, individually or in the aggregate, is reasonably likely to
adversely affect in any material respect the Tax liability or Tax attributes of Company or any of its
subsidiaries, settle or compromise any material Tax liability or consent to any extension or waiver
of any limitation period with respect to Taxes; or

(r) Agree In writing or otherwise to take any of the actions described in
Section 4.01 (a) through (q) above.

Section4.02  Conduct of Business by Parent. During the period from the date of this
Agreement and continuing until the earlier of the termination of this Agreement pursuant to its terms
or the Effective Time, Parent and each of its subsidiaries shall, except to the extent that Company
shall otherwise consent in writing, carry on its business in the ordinary course in substantially the
same manner as heretofore conducted and in substantial compliance with all applicable laws and
regulations, pay its debts and taxes when due subject to good faith disputes over such debts or taxes,
pay or perform other material obligations when due subject to good faith disputes over such
obligations, and use its commercially reasonable efforts consistent with past practices and policies to
(i) preserve intact its present business organization, (ii) keep available the services of its present
officers and employees, and (iii) preserve its relationships with customers, suppliers, distributors,
licensors, licensees and others with which it has significant business dealings.

In addition, except as expressly permitted by the terms of this Agreement, withou_t thg prior.
written consent of Company, during the period from the date of this Agreement apd continuing until
the earlier of the termination of this Agreement pursuant to its terms or the Effective Time, }?arent
shall not do any of the following and shall not permit its subsidiaries to do any of the following:

(a) Declare, set aside, or pay any dividends or make anyf othe{" distributior}s
(whether in cash, stock, equity securities or property). in. respect to Parent's capl?al sto(c):é(, except )
where (i) an adjustment is made to the Exchange Rat.lo in aCf:ordance Wlth Section 1. . (e)]or (i
the holders of Company Common Stock will otherw_lse receive an equivalent, psroptgmoln(am(e)) -
dividend or distribution (based on the Exchange Ratio, as adjusted pursuant to Ec 1031 .record e
connection with the Merger as if they had been holders of Parent Common Stock on the

for such dividend or distribution;

(b) Purchase, redeem, or otherwise acquire, directly or indirectly, any shares of

capital stock of Parent or its subsidiaries in any amounts that would adversely affect Parent's

financial condition or liquidity;

(c) Effect any amendment to Parent's Certificate of Incorporation;

i 1 bly be expected to (i) cause the
d Engage in any action that would reasona -au
Merger to fail(t()) qualify as a "reorganization” under Section 368(a) of the Code or (ii) interfere
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with itg ability to account for the Merger as a “pooling of interests,” whether or not (in each case)
otherwise permitted by the provisions of this Article I'V;

. (e) Take any action that would materially delay the consummation of the
transactions contemplated hereby; or

® Agree in writing or otherwise to take any of the actions described in Secti
4.02 (a) through (e) above. in Section

ARTICLE V
ADDITIONAL AGREEMENTS

Section 5.01 Proxv Statement/Prospectus; Registration Statement; Other Filings: Boar
Recommendations.

(a)  Aspromptly as practicable after the execution of this Agreement, Parent and
Company shall jointly prepare and Parent shall file with the SEC the S-4, which shall include a
document or documents that will constitute (i) the prospectus forming part of the registration
statement on the S-4 and (ii) the Proxy Statement/Prospectus. Each of the parties hereto shall use
its best efforts to cause the S-4 to become effective as promptly as practicable after the date hereof,
and, prior to the effective date of the S-4, the parties hereto shall take all action required under any
applicable laws in connection with the issuance of shares of Parent Common Stock pursuant to the
Merger. Each of Parent and Company shall provide promptly to the other such information
concerning its business and financial statements and affairs as, in the reasonable judgment of the
providing party or its counsel, may be required or appropriate for inclusion in the Proxy
Statement/Prospectus and the S-4, or in any amendments or supplements thereto, and cause its
counsel and auditors to cooperate with the other’s counsel and auditors in the prepar_mion of the
Proxy Statement/Prospectus and the S-4. As promptly as practicable after the effective date of the
S-4, the Proxy Statement/Prospectus shall be mailed to the stockholders of Company. Each of thg
parties hereto shall cause the Proxy Statement/Prospectus to comply as to form aqd substance with
respect to such party in all material respects with the app}lcable requirements of (i) the Exchange
Act, (ii) the Securities Act, and (iii) the rules and regulations of the Nasdag. .As promptly as
practicable after the date of this Agreement, each of Company and Pareqt -w111 prepare and file any
other filings required to be filed by it under the Exchange Act, the Securities Act or any other
Federal, foreign or Blue Sky or related laws relating to the _Merger and the_trans?ctlons
contemplated by this Agreement (the «“Other Filings”). Prior to the Effective Time, Parent shall
use its commercially reasonable efforts to obtain all regulatory approvals nt?eded to ensure that Fh-e
Parent Common Stock to be issued in the Merger will be regis?ered or qualified under the securities
law of every jurisdiction in the United States in which any refg%stered holder of Company Common
Stock has an address of record on the record date for determining the stockholders entitled to_ notice
of and to vote at the Company Stockholders’ Meeting; provided that Parent §hall not be required to
consent to the service of process in any jurisdiction in which it is not so subject. Each of Corr.lpany
and Parent will notify the other promptly upon the receipt of any comments from the SEC or 1ts
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staff or any other government officials of the receipt of notice that the S-4 has become effective, of
the issuance of any stop order, of the suspension of the qualification of the Parent Common Stock
issuable in connection with the Merger for offering or sale in any jurisdiction, or of any request by
the SEC or its staff or any other government officials for amendments or supplements to the S-4,
the Proxy Statement/Prospectus or any Other Filing or for additional information and, except as
may be prohibited by any Governmental Entity or by any Legal Requirement, will supply the other
with copies of all correspondence between such party or any of its representatives, on the one hand,
and the SEC or its staff or any other government officials, on the other hand, with respect to the S-
4, the Proxy Statement/Prospectus, the Merger or any Other Filing. Each of Company and Parent
will cause all documents that it is responsible for filing with the SEC or other regulatory authorities

under this Section 5.01(a) to comply in all material respects with all applicable requirements of law
and the rules and regulations promulgated thereunder.

(b) The Proxy Statement/Prospectus shall (i) solicit the approval of this
Agreement and the Merger and include the recommendation of the Board of Directors of Company
to Company's stockholders that they vote in favor of approval of this Agreement and the Merger,
subject to the right of the Board of Directors of Company to withdraw its recommendation and
recommend a Superior Proposal determined to be in compliance with Section 5.02(c) of this
Agreement, and (ii) include the opinion of C.E. Unterberg, Towbin referred to in Section 2.19;
provided, however, that the Board of Directors of Company shall submit this Agreement to
Company's stockholders whether or not at any time subsequent to the date hereof such board
determines that it can no longer make such recommendation. If Company has not breached Section
5.02(c). then nothing contained in this Agreement shall prevent the Board of Directors of Company
from complying with Rule 14d-9 and Rule 14e-2 under the Exchange Act.

(©) Each of Parent and Company shall promptly inform the other of any event
which is required to be set forth in an amendment or supplement to the Proxy |
Statement/Prospectus, the S-4 or any Other Filing and each of .Parent and Company shall am(;:n otr
supplement the Proxy Statement/Prospectus to the extent required by law to in s0. ]\}]10 amen fl]le:f
or supplement to the Proxy Statement/Prospectus or the S-4 shall b}: made without é € approva
Parent and Company, which approval shall not be unreasonably withheld or delayed.

Section 5.02  Stockholder Meeting.

(a) Company shall call and hold the Compmy Stockholders' Meetl'ng :s prorr;rpily
as practicable after the date hereof for the purpose of voting upon the approv}a:l 1c1>f this gre::iall
and the Merger pursuant to the Proxy Statement/Prospectus, and Company shal u;f; co;mmthe o t},ﬁ;
reasonable efforts to hold the Company Stockholdfars' Meeting as soon as practica ; after Or
on which the S-4 becomes effective. Nothing herein shall prt?vent Cgmpany from adjourning
postponing the Company Stockholders' Meeting if there are insufficient share.:s of Corﬁpegly n
Common Stock, represented in person oI by proxy, necessary to con.duct busxpess at the o(r;:llt)iony
Stockholders' Meeting. Unless Company's Board of Dlrectgrs has withdrawn 1ts re}clzolrlnmen
of this Agreement and the Merger 1n compliancc; with Section S.OZ(C), Qompany sf 3, use alof
commercially reasonable efforts to solicit from its stockholders proxies in favor of the app
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this Agreement and the Merger pursuant to the Proxy Statement/Prospectus and shall take all other
commercially reasonable action necessary or advisable to secure the vote or consent of
stockholders required by Delaware Law or applicable stock exchange requirements to obtain such
approval. The Company shall take all other action reasonably necessary or advisable to promptly
and expeditiously secure any vote or consent of stockholders required by applicable Law and its
Certificate of Incorporation and Bylaws to effect the Merger. Company’s obligation to call, give
notice of, convene and hold the Company Stockholders’ Meeting in accordance with this

Section 5.02(a) shall not be limited to or otherwise affected by the commencement, disclosure,

announcement or submission to Company of any Acquisition Proposal or any change in the Board
of Directors recommendation regarding the Merger.

(b) Subject to Section 5.02(c): (i) the Board of Directors of Company shall
recommend that Company’s stockholders vote in favor of and adopt and approve this Agreement
and the Merger at the Company Stockholders’ Meeting; (ii) the Proxy Statement/Prospectus shall
include a statement to the effect that the Board of Directors of Company has recommended that
Company’s stockholders vote in favor of and adopt and approve this Agreement and the Merger at
the Company Stockholders’ Meeting; and (iii) neither the Board of Directors of Company nor any
committee thereof shall withdraw, amend or modify, or propose or resolve to withdraw, amend or
modify in a manner adverse to Parent, the recommendation of the Board of Directors of Company
that Company’s stockholders vote in favor of and adopt and approve this Agreement and the
Merger.

(c) Nothing in this Agreement shall prevent the Board of Directors of Company
from withholding, withdrawing, amending or modifying its recommendation in favor of the Merger
if (i) a Superior Offer (as defined below) is made to Company and not wit}?dr.awn, (ii) neit}?er
Company nor any of its representatives shall have violated any of the restrictions set forth in
Section 5.04, and (iii) the Board of Directors of Company concludes in good fal.th, aﬁey
consultation with its outside counsel, that, in light of such Superior Offer3 the .w1thholdmg,
withdrawal, amendment or modification of such recommendzz}tion is required in order for the Board
of Directors of Company to comply with its fiduciary obligat}oqs to Compa’ny S s:tocl.(holde;s 11iinclecr1
applicable law. Nothing contained in this Section 5.02 shall limit Company’s obhgactllop to foth an
convene the Company Stockholders’ Meeting (reg.ardless of whether the recommen Iz:mon ) Z S
Board of Directors of Company shall have been w1thdrawp,.amended or modl.ﬁed). o or pucrlpobs ]
of this Agreement, “Superior Offer” shall mean an uns.ohcne.d, bona fide wrlnepdo fer rrga e eyS 5
third party to consummate any of the following trapsactlor_ls:_(l) a merger, cqnsolll ?tlo?:, LISlaI:]
combination, recapitalization, liquidation, dissolgtlon or similar transaction invo ving o}r]mid IZSS
pursuant to which the stockholders of Company 1mmed1?1tely p{'ecedmg such trans'act?m} 0 jess
than 51% of the equity interest in the surviving or rt?sultlng entity of such t.ransactlonl,d (}1)31 sa
other disposition by Company of assets (excluding inventory and us_ed equlpmerllt SO d (1:n ean y
ordinary course of business) representing in excess of 51.% _of the fair market value o prrllp dh};
business immediately prior to such sale, or (iit) t}}e acquisition by any person or groppdglnct;l 0%
by way of a tender offer or an exchange offer or issuance by Company), directly or indirectly, f
beneficial ownership or a right to acquire beneficial ownershlp. of shares representing In excliassa !
51% of the voting power of the then outstanding shares of capital stock of Company, in each ¢
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on terms that the Board of Directors of Company determines, in its reasonable judgment (based on
advice of a financial advisor of nationally recognized reputation) to be more favorable to Company
stockholders from a financial point of view than the terms of the Merger; provided, however, that
any such offer shall not be deemed to be a “Superior Offer” if any financing required to
consummate the transaction contemplated by such offer is not committed and is not likely in the
judgment of Company’s Board of Directors to be obtained by such third party on a timely basis.

Section 5.03 nfidentialitv; Access to Information

(a) Confidentiality Agreement. The parties acknowledge that Company and
Parent have previously executed a Confidentiality Agreement, dated as of September 26, 2000 (the

“Confidentiality Agreement”), which Confidentiality Agreement will continue in full force and
effect in accordance with its terms.

(b) Access to Information. Company will afford Parent and its accountants,
counsel and other representatives reasonable access during normal business hours, upon reasonable
notice, to the properties, books, records and personnel of Company during the period prior to the
Effective Time to obtain all information concerning the business, including the status of product
development efforts, properties, results of operations and personnel of Company, as Parent may
reasonably request. No information or knowledge obtained by Parent in any investigation pursuant
to this Section 5.03 will affect or be deemed to modify any representation or warranty contained
herein or the conditions to the obligations of the parties to consummate the Merger.

Section 5.04 No Solicitation.

(a) From and after the date of this Agreement until the earlieT of the _Effef;tivev
Time or termination of this Agreement pursuant to Article VII, Company and its sul_)51d1arles will
not, nor will they authorize or permit any of their respectiv? officers, d1rector's, afﬁh?tes or .
employees or any investment bariker, attorney or other advisor or representative retamefl b_y any o
them to, directly or indirectly (1) solicit, initiate, encourage or lnC!}JCC thf: makmg, subrryssmq or
announcement of any Acquisition Proposal (as defined below}, (11) participate in any dlscussmrzzlir
negotiations regarding, or furnish to any person any n.on-publlc information with rgspfct tcr>, n?;
any other action to facilitate any inquiries or tl_u? making of any ‘proposal t.ha(ti .constl.tu es o N a:
reasonably be expected to lead to, any Acqmsmon' Propqsal, (1) engage in 1scussmn\s} ewL ndorysze
person with respect to any Acquisition Proposal, (iv) _subject to Sec‘uor} 5.02(c), gp;_)lro d, endorse
or recommend any Acquisition Proposal or (v) enter 1nto any lette.r of intent or sim1 :r o e
any contract, agreement or commitment contemplatmg_ or oth_ervvlse relatl}?g“to a?y }cﬁ)u:
Transaction (as defined below); provided, bgwgvg‘r, this Section 5.01'1(3) shal d'no. prto i 1terin -
Company from (A) furnishing information re_gardxpg Co¥npany. and its subsidianes to, en o gonse
a confidentiality agreement with or entering into discussions w1th,' any persolr; olr gm'ltl}? 1:1(:0 n}? o
to a Superior Offer submitted by such person or group (and not w1t}}draw1c;) if ( )frtlﬁl : trictio;; !
nor any representative of Company and its sub31.dlar1es shall have violate agy of the rdsf ictions
set forth in this Section 5.04, (2) the Board of Directors .of (;ompal}y cqnclud es t}n gl(:o . a rd’of
consultation with its outside legal counsel, that-such ac‘uon. is required 1n or’ er for l;th eld oa dot
Directors of Company to comply with its fiduciary obligations to Company s stockho ers
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applicable law, (3) (x) at least two (2) business days prior to furnishing any such nonpublic
information to, or entering into discussions or negotiations with, such person or group, Company
gives Parent written notice of the identity of such person or group and of Company’s intention to
furnish nonpublic information to, or enter into discussions or negotiations with, such person or
group and (y) Company receives from such person or group an executed confidentiality agreement
containing customary limitations on the use and disclosure of all written and oral information
furnished to such person or group by or on behalf of Company, and (4) contemporaneously with
furnishing any such information to such person or group, Company furnishes such information to
Parent (to the extent such information has not been previously furnished by Company to Parent) or
(B) complying with Rule 14e-2 promulgated under the Exchange Act with regard to an Acquisition
Proposal with respect to which no violation of this Section 5.04 shall have occurred. Company and
its subsidiaries will immediately cease any and all existing activities, discussions or negotiations
with any parties conducted heretofore with respect to any Acquisition Proposal. Without limiting
the foregoing, it is understood that any violation of the restrictions set forth in the preceding two
sentences by any officer or director of Company or any of its subsidiaries or any investment
banker, attorney or other advisor or representative of Company or any of its subsidiaries shall be
deemed to be a breach of this Section 5.04 by Company. In addition to the foregoing, Company
shall (i) provide Parent with at least forty-eight (48) hours prior notice (or such lesser prior notice
as provided to the members of Company’s Board of Directors) of any meeting of Company’s
Board of Directors at which Company’s Board of Directors is reasonably expected to consider a
Superior Offer and (ii) provide Parent with at least three (3) business days prior written notice (or
such lesser prior notice as provided to the members of Company’s Board of Directors) of a meeting
of Company’s Board of Directors at which Company’s Board of Directors is reasonably expected
to recommend a Superior Offer to its stockholders and together with such notice a copy of the
definitive documentation relating to such Superior Offer.

For purposes of this Agreement, “Acquisition Proposal” shall mean any offer or proposal

i Acquisition Transaction. For the purposes
(other than an offer or proposal by Parent) relating to any Acq . n. For the pu
of this Agreement, “Acquisition Transaction” shall mean any transaction or s;rle.s of relate
transactions other than the transactions contemplated by t‘l‘ns Ag’r’eement involving: (SA)tgny 3 of
acquisition or purchase from Company by any person or ~group (as deﬁnedsti/nc?ei :Sct li(:lthe @0
the Exchange Act and the rules and regulations the;e?undelr)) (zif more Otfzxr:yatind; ;12) g; S e
outstanding voting securities of Company or any 0 its su si 1af,1es ) e
offer that i% consummated would result i111 any p;rlson ord g)rcl);;;r)l i f(‘12(1;51 Sf}f;lg\e& :11?;?1‘5 3:?;;?201;2(33 o
the Exchange Act and the rules and regulations thereundel ficial ©
total outstarglding voting securities of Company or any qf its sublslfhargz :: xz gfrrs%l ax;t o which the
consolidation, business combination or similar transaction involving p

1 ° uit
stockholders of Company immediately preceding such transactlog )hold lesls t}llanSES( gc; 1::; tE]e aﬁ%n g']e
1 1 ion; ale, lea:
i i ivi ulting entity of such transaction, ( any sale, k&
inerests in e S s ¢ ; tansfer, license (other than in the ordinary course of

ordinary course of business), exchange, 59, of the assets of Company; or (C) any

business), acquisition or disposition of more than 1
liquidation or dissolution of Company.
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(b) In addition to the obligations of Company set forth in paragraph (a) of this
Section 5.04, Company as promptly as practicable shall advise Parent orally and in writing of any
request received by Company for information which Company reasonably believes would lead to
an Acquisition Proposal or of any Acquisition Proposal, or any inquiry received by Company with
respect to, or which Company reasonably believes would lead to any Acquisition Proposal, the
material terms and conditions of such request, Acquisition Proposal or inquiry, and the identity of
the person or group making any such request, Acquisition Proposal or inquiry. Company will keep
Parent informed in all material respects of the status and details (including material amendments or
proposed amendments) of any such request, Acquisition Proposal or inquiry.

Section 5.05 Public Disclosure. Parent and Company will consult with each other, and to
the extent practicable, agree, before issuing any press release or otherwise making any public
statement with respect to the Merger, this Agreement or an Acquisition Proposal and will not issue
any such press release or make any such public statement prior to such consultation, except as may
be required by law or any listing agreement with a national securities exchange or Nasdaq, in which
case reasonable efforts to consult with the other party will be made prior to such release or public

statement. The parties have agreed to the text of the joint press release announcing the signing of
this Agreement.

Section 5.06 Commercially Reasonable Efforts; Notification.

(a) Upon the terms and subject to the conditions set forth in this Agreement, each

of the parties agrees to use commercially reasonable efforts to take, or cause to be tak.en,'all .
actions, and to do, or cause to be done, and to assist and cooperate with the o¥her parties in doing,
all things necessary, proper or advisable to consummate and makg effective, in the most
expeditious manner practicable, the Merger and the (?ther transactions cpx.ltemplated by this .
Agreement, including to accomplish the following: (i) causing the conflmons p_recedent set tort n
Article V1 to be satisfied; (ii) obtaining all necessary actions or non.a?f:tlons,.waw]ers, consaen s,
approvals, orders and authorizations from Go.vernm.ental‘Entltxes; (111)'ma1~:mg(,,:1 tpl.neze\iit;y
registrations, declarations and filings (including registrations, de'clareftlons an : 1 m% O eding by
Governmental Entities, if any); (iv) avoiding any suit, claim, action, myeshga ion c;mpe o
any Governmental Entity challenging the Merg;:r or any othefrr (t)rr;lant;aic;g(;;?enstir;% et asya o
Agreement; (V) obtaining all con§ents? approvals or- wa:wer? d‘ P e ctions,
of the transactions contemplated in thls.Ag_re:ement, (v%) Fle en ing }e:nﬁ/en in’ o A’greemem e
investigations or proceedings, whether judicial or admml.stratlv.e, challeng gh ement

i ons contemplated hereby, including seeking to have any y |
fonSl:?matrfsrtlrgif;ik:‘negt;igz?(:rlft)ered by ang court or other Governmental Entity vacated or revertsed,
:nrgp(vi?)r};xecuting or delivering any additional instruments reasonablyfntf}:]c.eszarr); ::n ce?lrtx&;r:ma e
the transactior® contemrﬁateﬁ'by"t?ndtt}? fFIIZgCoa:g Ziz;zztagr&fzihoeg te;xius gnd cond{tions
connection with and without limiting the for , O o statute or
hereof, Company and its Board of Directors shall, if any state take;ovre;f e O o
regulation is or becomes applicable to the Merger, this Agreement 0 yd e O ary 10

1 reement, use commercially reasonable effort's and take

ec:irslz?fhl:: igebl)\llltel;lgse?ind the other transactions contemplated by this Agreement may be
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consummated as promptly as practicable on the terms contemplated by this Agreement and
otherwise to minimize the effect of such statute or regulation on the Merger, this Agreement and
the transactions contemplated hereby. Notwithstanding anything herein to the contrary, nothing in
this Agreement shall be deemed to require Parent or Company or any subsidiary or affiliate thereof
to agree to any divestiture by itself or any of its affiliates of shares of capital stock or of any
business, assets or property, or the imposition of any material limitation on the ability of any of
them to conduct their business or to own or exercise control of such assets, properties and stock.

(b) Company shall give prompt notice to Parent upon becoming aware that any
representation or warranty made by it contained in this Agreement has become untrue or
inaccurate, or of any failure of Company to comply with or satisfy in any material respect any
covenant, condition or agreement to be complied with or satisfied by it under this Agreement, in
each case, where the conditions set forth in Section 6.03(a) or Section 6.03(b) would not be
satisfied as a result thereof; provided, however, that no such notification shall affect the
representations, warranties, covenants or agreements of the parties or the conditions to the
obligations of the parties under this Agreement.

(¢) Parent shall give prompt notice to Company upon becoming aware that any
representation or warranty made by it or Merger Sub contained in this Agreement has become
untrue or inaccurate, or of any failure of Parent or Merger Sub to comply with or satisfy in any
material respect any covenant, condition or agreement to be complied with or satisfied by it under
this Agreement, in each case, where the conditions set forth in Section 6.02(a) or Section 6.02(b)
would not be satisfied as a result thereof; provided, however, that no such notification shall affect
the representations, warranties, covenants or agreements of the parties or the conditions to the
obligations of the parties under this Agreement.

Section 5.07 Third Party Consents. As soon as practicable following the date hereof,
Parent and Company will each use its commercially reasonable et."fons to obtain any consents,
waivers and approvals under any of its or its subsidiaries’ respective agreements, contracts, licenses
or leases required to be obtained in connection with the consummation of the transactions

contemplated hereby.

Section 5.08 Stock Options; ESPP and Employee Benefits.

(@) Stock Options. Atthe Effective Time, Parent shall assume the Company )
Stock Option Plans and each outstanding option to purchase s'hares of Company Common Sgac -
(each, a “Company Stock Option”) under the Company Option Plans, whether or n.ot vested, $ f
be assumed by Parent. Each Company Stock Option so assumed by Parent under this Agreem}czn
will continue to have, and be subject to, the same terms zfmd copd1t10n§ o.f sgch Company S}:oc
Options immediately prior to the Effective Time (.includmg, wﬂhqut limitation, any repurchase
rights or vesting provisions and provisions regarding tbe acc.eleratlon o.f vesting on'cegtam
transactions), except that (i) each Company Stock Option will be exercisable (or will become Stock
exercisable in accordance with its terms) for that number of whole shares of Parent -Comm;)n toc
equal to the product of the number of shares of Company Common Stoc}( tha? were 1ss_u:lap :1: gpcgll
exercise of such Company Stock Option immediately prior to the Effective Time multiphea by the
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Exchange Ratio, rounded down to the nearest whole number of shares of Parent Common Stock
and (ii) the per share exercise price for the shares of Parent Common Stock issuable upon exercise
of such assumed Company Stock Option will be equal to the quotient determined by dividing the
exercise price per share of Company Common Stock at which such Company Stock Option was
exercisable immediately prior to the Effective Time by the Exchange Ratio, rounded up to the
nearest whole cent. Parent shall comply with the terms of all such Company Stock Options and use
its best efforts to ensure, to the extent required by and subject to the provisions of, the Company
Option Plans, and to the extent permitted under the Code, that any Company Stock Options that
qualified for tax treatment as incentive stock options under Section 422 of the Code prior to the
Effective Time continue to so qualify after the Effective Time. Parent shall take all corporate
actions necessary to reserve for issuance a sufficient number of shares of Parent Common Stock for

delivery upon exercise of assumed Company Stock Options on the terms set forth in this
Section 5.08(a).

(b) ESPP. At the Effective Time, Parent shall assume the ESPP in accordance
with its terms, and all outstanding rights to purchase shares of Company Common Stock under the
ESPP (“Purchase Rights”), shall be converted (in accordance with the Exchange Ratio) into rights
to purchase shares of Parent Common Stock (with the number of shares rounded down to the
nearest whole share and the purchase price as of the offering date for each offering period in effect
as of the Effective Time rounded up to the nearest whole cent). All such converted Purchase
Rights shall be assumed by Parent, and each offering period in effect under the ESPP immediately
prior to the Effective Time shall be continued in accordance with the terms of the ESPP until the
end of such offering period. The ESPP shall terminate with the exercise of the last assumed
Purchase Right, and no additional Purchase Rights shall be granted under the ESPP following the
Effective Time, provided that references to Company in the ESPP and related do.cumen.ts shall
mean Parent (except that the purchase price for a relevant period shall bc? determined with respect
to the fair market value of Company Common Stock on such date, as afijusted hereby). Parent
shall take all corporate action necessary to reserve for issuance a sufficient number of shares czif ‘
Parent Common Stock for issuance upon exercise of Purchase Rights under the ESPP assumed in
accordance with this Section 5.08(b). Parent agrees that, from and after the Effective (;f;)me; t
Company’s employees may participate in the emp}oyee stock purchase plan spo}rllsore oy ;:;111
(“Parent ESPP”), subject to the terms and conditions of the Pgre_nt ES.PP,'a.nd tfa(t: service v
Company shall be treated as service with the Parent for determining eligibility of Company

employees under the Parent ESPP.

C 401(k). Company shall terminate, effective as of t}'le d?y immediately
preceding the(E)ffective Time, any and all 401(k) plal}s sponsored or .mam'tamed by Compz}xlnzm(k)
unless Parent provides written notice to Company prior to the Effect}ve Time that any suc’ "
plan shall not be terminated. Parent shall receive from ComPany evidence tha,t Compjm); ]S) P ax:ors
and / or program(s) have been terminated pursuant to regolutlons Qf Company s Boarf I()) 1:ec
(the form and substance of such resolutions shall be subj'ect 10 review and approvelll 0 ar;nn),b
effective as of the day immediately preceding the Effective Time. Company em;zi oyeefsﬂs] a exf
eligible to participate in a 401(k) plan sponsored by Parent no later than the first day ot the n

commencing month immediately after the Effective Time.

43-

CA\TEMP\Toys Merger Agreement. DOC

PATENT
REEL: 011868 FRAME: 0059



(d) Benefits; Prior Service. From and after the Effective Time, Company
employees shall be provided with employee benefits that are the same as those provided to
employees of Parent who are similarly situated and which are substantially similar in the aggregate
to those provided such employees prior to the Effective Time. Parent shall cause employees of
Company and its subsidiaries to be credited with service with Company and each of its subsidiaries
for purposes of eligibility and vesting under each employee benefit plan maintained by Parent or its
subsidiaries after the Effective Time to the extent of their service with Company; provided,

however, that such service shall not be recognized to the extent that such recognition would result
in duplication of benefits.

Section 5.09 Form S-8. Parent agrees to file a registration statement on Form S-8 for the
shares of Parent Common Stock issuable with respect to assumed Company Stock Options as soon
as is reasonably practicable (and in any event within 30 days) after the Effective Time and shall

maintain the effectiveness of such registration statement thereafter for so long as any of such options
or other rights remain outstanding.

Section 5.10 Indemnification.

(a) From and after the Effective Time, Parent will cause the Surviving
Corporation to fulfill and honor in all respects the obligations of Company (or any predecessor
corporation) pursuant to (i) each indemnification agreement between Company and its directors or
officers in effect immediately prior to the Effective Time (the “Indemnified Parties™) and (ii) any
indemnification provision under the Company Charter Documents as in effect on the date h;rgof.
The Certificate of Incorporation and Bylaws of the Surviving Corporation will contain provisions
with respect to exculpation and indemnification that are at least as favorable to the Indemnified
Parties as those contained in the Company Charter Documents as i.n effect on th'e date h_ereof,
which provisions will not be amended, repealed or otherwise modified fgr a period of six (f6) yfy:ars
from the Effective Time in any manner that would adver§e1y affect the n_ghts t.hereu?der 0 aln} e
Indemnified Party or of individuals who, irmpedigtely prior to the Effective Time, were empioy
or agents of Company, unless such modification is required by law.

()  Inthe event Company or the Surviving Corporation or any of ther rl;:spﬁctwe
successors or assigns (i) consolidates with or merges into any ot'her person and Sh'z'mtn;:]sf:r; z
continuing or surviving corporation or entity of such consc.)hdat}on or merger or (1) tr nsters
material amount of its properties and assets to any person ina single transaction or a serl O e for
transactions, then, and in each such case, Paxent' will e%ther guarante'e or otherwise rertnag:: abe
the indemnification obligations referred to in tt}ls Section 5.10 or will rgake'or caxé:ss c»Oration ©
proper provision so that the successors anfl assigns o.f Company or tﬁxe .ur;wir}xl% o gsﬁt Ofth,e
the case may be, assume the indemnification obligations described herein for

Indemnified Parties.

(c) The provisions of this Section 5.10 shall survive consummation gf theilylzrger
and are (i) intended to be for the benefit of, an_d v&.fill be enforceable l_)y, each. og the Ir;_ certrix(r)l:1 x:r
Parties and (ii) in addition to, and not in substitution for, any other rights to indemnifica
contribution that any such Indemnified Party may have by contract or otherwise.
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(d) For a period of six (6) years after the Effective Time, Parent will either (i) cause
the Surviving Corporation to maintain in effect, if available, directors’ and officers’ liability
insurance covering those persons who are currently covered by Company’s directors’ and officers’
liability insurance policy on terms comparable to those applicable to the current directors and
officers of Company; provided, however, that in no event will Parent or the Surviving Corporation
be required to expend in excess of 150% of the annual premium currently paid by Company for
such coverage (or such coverage as is available for such 150% of such annual premium), or (ii)
Parent may purchase directors’ and officers’ liability tail coverage on terms comparable to those

applicable to the current directors and officers of Company covering all periods prior to the
Effective Time.

Section 5.11 Affiliate Agreements; Pooling Actions.

(a) Set forth in Section 5.11(a) of the Company Schedule is a list of those persons
who may be deemed to be, in Company’s reasonable judgment, affiliates of Company within the
meaning of Rule 145 promulgated under the Securities Act or Opinion 16 of the Accounting
Principles Board applicable to SEC rules and regulations (each, a “Company Affiliate”). Company
will provide Parent with such information and documents as Parent reasonably requests for
purposes of reviewing such list. Company will use its commercially reasonable efforts to deliver
or cause to be delivered to Parent, on or as promptly as practicable following the date hereof, from
each Company Affiliate that has not delivered a Company Affiliate Agreement on or prior to the
date hereof, an executed Company Affiliate Agreement. Each Company Affiliate Agreement will
be in full force and effect as of the Effective Time. Parent will be entitled to place appropriate
legends on the certificates evidencing any Parent Common Stock to be received by a Co'mpany.
Affiliate pursuant to the terms of this Agreement, and to issue appropriate stop transfer instructions
to the transfer agent for the Parent Common Stock, consistent with the terms of the Company

Affiliate Agreement.

(b) Promptly after execution of this Agreement, Parent will take the actions specified
in Section 3.18 of the Parent Disclosure Schedule.

i .12 Regulatory Filings; Reasonable Efforts. As soon as may be reasonably '
practicaiizl(c;:xfmpany and Parent each shall file with the United States Federal ffrads Com’mxssxon
(the “FTC”) and the Antitrust Division of the United States Department of Jl{stlce ( DQJ’ )b \
Notification and Report Forms relating to the transactions contemplfited herein as requlreq y the
HSR Act, as well as comparable pre-merger notification fqm:ls required by the merger nc')tlﬁcatxon or
control laws and regulations of any other applicable jgrisdlctlon, as agreed to by the parties.
Company and Parent each shall each use all commercially reasonable efforts to obtain early
termination of any waiting period under HSR and Company z}nd l‘jarem shall each promptly "

(a) supply the other with any information whiFh may be required in order. to effectuate suct;1 1 I1)%]5
and (b) supply any additional information which reasonabl'y may bfe required by the FTCz the or
the competition or merger control authorities of any other jurisdiction and which the parties may

reasonably deem appropriate; provided, however, that Parent shall not b? required to agree to any
divestiture by Parent or Company or any of Parent’s subsidiaries or affiliates of shares of capital
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stock or of any business, assets or property of Parent or its subsidiaries or affiliates or of Company,
its affiliates, or the imposition of any material limitation on the ability of any of them to conduct
their businesses or to own or exercise control of such assets, properties and stock.

Section 5.13  Action by Board of Directors. Prior to the Effective Time, the Board of
Directors of Parent, or an appropriate committee of non-employee directors thereof, shall adopt a
resolution consistent with the interpretative guidance of the SEC so that (i) the assumption of
Company Stock Options by Company Insiders (as defined below) pursuant to this Agreement, and
(ii) the receipt by Company Insiders of Parent Common Stock in exchange for Company Common
Stock pursuant to the Merger, shall in each case be an exempt transaction for purposes of Section 16
of the Exchange Act by any officer or director of Company who may become a covered person of
Parent for purposes of Section 16 of the Exchange Act (a “Company.Insider”).

Section 5.14 Nasdag Listing. Parent shall authorize for listing on Nasdaq the shares of
Parent Common Stock issuable, and those to be reserved for issuance, in connection with the
Merger, effective upon notice of issuance.

ARTICLE VI
CONDITIONS TO THE MERGER

Section 6.01 Conditions to Obligations of Each Party to Effect the Merger. The respective
obligations of each party to this Agreement to effect the Merger shall be subject to the.satis'factic‘)n at
or prior to the Closing Date of the following conditions, any of which may be waived if waived in
writing by both Parent and Company:

(a) Stockholder Approval. This Agreement shall have been adopted and the
Merger shall have been duly approved by the requisite vote under applicable law by the

stockholders of Company.

(b)  Registration Statement Effective; Proxy St'atemem. The SEC shall have
declared the S-4 effective. No stop order suspending the effectiveness of the S-4 or any part

thereof shall have been issued and no proceeding for that purpose, and no similar ;.)rocefzc'ling bm N
respect of the Proxy Statement/Prospectus, shall have been initiated or threatened in writing by the

SEC.

(¢)  NoOrder; HSR Act. No Governmental Entity shall have enacted,.is‘suedf
promulgated, enforced or entered any statute, rule, regulation, exe'cutl.ve. order, dec;ee, ;pj}\llr;lctlot;e
or other order (whether temporary, preliminary or per-m.al_lent) which is in effecth anMw ic Aals1
effect of making the Merger illegal or otherw1se.prohxbxt1ng consqmmatxon of '(1 e; / t}elrgerl; w
waiting periods, if any, under the HSR Act rel'fmng to the tra'nsactxons contemplate y ter; eyo’Otained
have expired or terminated early and all material foreign antitrust approvals required to

prior to the Merger in connection with the transactions contemplated hereby shall have been

obtained.
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N (d)  Tax Opinions. Each of Company and Parent shall have received a written
opinion from its respective tax counsel, in form and substance reasonably satisfactory to Company
or Parent, as the case may be, to the effect that the Merger will constitute a reorganization within
the meaning of Section 368(a) of the Code and such opinion shall not have been withdrawn;
provided, however, that if tax counsel to Company (Jenkens & Gilchrist, Professional Corporation)
does not render such opinion or renders but withdraws such opinion, this condition shall
nonetheless be deemed to be satisfied if counsel to Parent (Wilson Sonsini Goodrich & Rosati,
Professional Corporation) renders, and does not withdraw, such opinion to Company. Officers of
Company, Parent and Merger Sub shall provide tax counse] with customary officer’s tax
certificates in support of such tax opinions.

Section 6.02 Additional Conditions to Obligations of Company. The obligation of
Company to effect. the Merger shall be subject to the satisfaction at or prior to the Closing Date of
each of the following conditions, any of which may be waived, in writing, exclusively by Company:

(a) R;prgggntatigns and Warranties. Each representation and warranty of Parent
and Merger Sub contained in this Agreement (i) shall have been accurate in all respects as of the

date of this Agreement and (it) shall be true and correct in all respects on and as of the Closing
Date with the same force and effect as if made on the Closing Date except, with respect to

clauses (i) and (ii), (A) in each case, or in the aggregate, as does not constitute a Material Adverse
Effect on Parent and (B) for those representations and warranties which address matters only as of
a particular date (which representations shall have been true and correct (subject to the
qualification as set forth in the preceding clause (A)) as of such particular date) (it being
understood that, for purposes of determining the accuracy of such representations and warranties,
(i) all “Material Adverse Effect” qualifications and other qualifications based on the wo;d
“material” or similar phrases contained in such representations and warranties shall be disregarded
and (ii) any update of or modification to the Parent Schedule made or purported to have been made
after the date of this Agreement shall be disregarded). Company sha%l have received a certificate
with respect to the foregoing signed on behalf of Parent by an authorized officer of Parent.

(b) Agreements and Covenants. Parent and Merger Sub shall have_ performed or
complied with, in all material respects, all agreements and covenants required by this Agreement to

1 i 1 he Closing Date, and Company shall have
be performed or complied with by them on or prior to t :
reecgived a certificate to such effect signed on behalf of Parent by an authorized officer of Parent.

onditions to the Obligations of Parent and Merger Sub. The

1o effect the Merger shall be subject to the satisfactioq at or
f which may be waived, In

Section 6.03 Additional C

obligations of Parent and Merger Sub . ge
prior to the Closing Date of each of the following conditions, any 0

writing, exclusively by Parent:
Each representation and warranty of Company

ined in thi 1 Il respects as of the date of this
tained in this Agreement (i) sha ] ‘
(X)greement and (ii) shall be accurate in all respects on and as of the Closing Date with the same

j ' ith respect to clauses (i) and (i1),
d effect as if made on and as of the Closing De%te except, Wi '
?X)C?na:ach case, or in the aggregate, as does not constitute a Material Adverse Effect on Company;
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provided, however, such Material Adverse Effec i 1
owever, ; t qualifier shall be inappl; le wi
representa@ons and warranties contained in Sections 2.04, 2.19, 2.2¢ 2PI23 l]C:1b1d62W.’;t7h(r:r;Ii):§t ¢

(b) Agreements and Covenants Com
o . g ) pany shall have performed i
mt?, in all material respects, all. agreements and covenants required by }t)his Agreen(ifagto ?;Pl’)]é:ed
pertormed or complied W{th by it at or prior to the Closing Date, and Parent shall have received a
certificate to such effect signed on behalf of Company by an authorized officer of Company

(¢)  Consents. Company shall have rocured ¢ t . : 5
of the Company Schedule. p onsents set forth in Section 6.03(c)

(d)  Opinion of Accountants. Parent shall have received (i) from

PricewaterhouseCoopers LLP, independent auditors for Company, a copy of a letter addressed to
Company dated as of the Closing Date in substance reasonably satisfactory to Parent (which may
contain customary qualifications and assumptions) to the effect that PricewaterhouseCoopers LLP
concurs with Company management’s conclusion that no conditions exist related to Company that
would preclude Company from being a party to a business combination for which the “pooling of
interests” method of accounting is used and (ii) from KPMG LLP, independent accountants for
Parent, a copy of a letter addressed to Parent dated as of the Closing Date in substance reasonably
satisfactory to Parent (which may contain customary qualifications and assumptions) to the effect
that KPMG LLP concurs with Parent management’s conclusion that the Merger can properly be

accounted for as a “pooling of interests.”

(e) Company Affiliate Agreements. The Company Affiliate Agreements shall be

in full force and effect.

ARTICLE V11
TERMINATION, AMENDMENT AND WAIVER

Section 7.01 Termination. This Agreement may be terminated at any time prior to the

Effective Time, whether before or after the requisite approval of the stockholders of Company:
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(a) by mutual written consent duly authorized by the Boards of Directors of
Parent and Company;

(b) by either Company or Parent if the Merger shall not have been consummated
by April 30, 2001 (such date, or such other date that may be agreed by mutual written consent,
being the “Outside Date”) for any reason; provided, however, that the right to terminate this
Agreement under this Section 7.01(b) shall not be available to any party whose action or failure to
act has been a principal cause of or resulted in the failure of the Merger to cccur on or before such
date if such action or failure to act constitutes a breach of this Agreement;

(c) . by either Company or Parent if a Governmental Entity shall have issued an
order, decree or ruling or taken any other action, in any case having the effect of permanently

restraining, enjoining or otherwise prohibiting the Merger, which order, decree, ruling or other
action shall have become final and nonappealable;

(d) by either Company or Parent if: (i) the Company Stockholders’ Meeting
(including any adjournments thereof) shall have been held and completed and the stockholders of
Company shall have taken a final vote on a proposal to adopt this Agreement and (ii) the required
approval of the stockholders of Company contemplated by this Agreement shall not have been
obtained; provided, however, that the right to terminate this Agreement under this Section 7.01(d)
shall not be available to Company or Parent where the failure to obtain Company stockholder
approval shall have been caused by the action or failure to act of Company or Parent, respectively,
and such action or failure to act constitutes a breach by Company or Parent, respectively, of this
Agreement;

(e) by Company, upon a breach of any covenant or agreement on the part of
Parent set forth in this Agreement, or if any representation or warranty of Parent 'spall have beer.l
untrue when made or shall have become untrue, in either case such that the conditions set forth in
Section 6.02(a) or Section 6.02(b) would not be satisfied as of the time of such‘breach'or as of the
time such representation or warranty shall have become untrue; provided, that if such 1?1accuraicsye g}f
Parent’s representations and warranties or breach by Parent1s cur_able by_ Parent throutg exe:r:1 s
its commercially reasonable efforts, then Company may not terminate this Agreemen Izur;:r o
this Section 7.01(¢) for thirty (30) days after dehvery./ of written n.otlce from Cgln*np??yn oto e
such breach; provided that Parent continues to €Xercise comm.ermally reasonable tta 0 su Lo s
such breach (it being understood that Company may not terminate this Agreement purs

Section 7.01(e) if such breach by Parent is cured during such thirty-day period);

by Parent, upon a breach of any covenant or agreement on the part of
Company set (ffc)mh in t)kllis Agreerﬁent, or if any represc?nta'tion or warranty of Compar(;yt §halls¥;:1ve
been untrue when made or shall have become untrue, in eltl}er case such th:%t the ;on }1] 1lc))ns o
forth in Section 6.03(a) or Section 6.03(b) would not be satisfied as of the time 0 hsuc‘tf rcafl1
of the time such representation or warranty shall have.become untrue; provided, t ati illlc .
inaccuracy in Company’s representations a_nd warranties or breach by Company 1s curta teim iynate
Company through exercise of its commercially reasogable efforts, then Par;nt mayfr;(:ri termingte
this Agreement pursuant to this Section 7.01(f) for thirty (30) days after dehivery o
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from Parent to Company of such breach; provided that Company continues to exercise
commercially reasonable efforts to cure such breach (it being understood that Parent may not
terminate this Agreement pursuant to this Section 7.01(f) if such breach by Company is cured
during such thirty-day period},

(g) by Parent if a Triggering Event (as defined below) shall have occurred. For
the purposes of this Agreement, a “Triggering Event” shall be deemed to have occurred if: (i) the
Board of Directors of Company or any committee thereof shall for any reason have withheld,
withdrawn or refrained from making or shall have modified, amended or changed in a manner
adverse to Parent its recommendation in favor of the adoption of this Agreement or the approval of
the Merger; (ii) Company shall have failed to include in the Proxy Statement/Prospectus the
recommendation of the Board of Directors of Company in favor of the adoption of this Agreement
and the approval of the Merger; (iii) the Board of Directors of Company fails to reaffirm its
recommendation in favor of the adoption of this Agreement within ten (10) business days after
Parent requests in writing that such recommendation be reaffirmed at any time following the public
announcement and during the pendency of an Acquisition Proposal; (iv) the Board of Directors of
Company or any committee thereof shall have approved or recommended any Acquisition
Proposal; (v) Company shall have entered into any letter of intent or similar document or any
agreement, contract or commitment accepting any Acquisition Proposal; (vi) Company shall have
breached any of the provisions of Section 5.04 of this Agreement or (vii) a tender or exchange offer
relating to not less than 15% of the then outstanding shares of capital stock of Company shall have
been commenced by a person unaffiliated with Parent and Company shall not have sent to its
securityholders pursuant to Rule 14e-2 promulgated under the Securities Act, within ten (1 0)
business days after such tender or exchange offer is first published sent or given, a statement
disclosing that Company recommends rejection of such tender or exchange offer.

Section 7.02 Notice of Termination; Effect of Termination. Any termination of this t
i 1 ive i i if the termination is pursuant.
Acreement under Section 7.01 will be effective 1mmed1atel.y upon (c?rl uant.
togSection 7.01(e) or 7.01(f) and the proviso therein is appllcable,'thmy (30) days after) the d}elhver)
of written notice thereof by the terminating party to the other parties hereto. Inthe e\;ent %i; rtt he
termination of this Agreement as provided in Section 7.01, this Ag;e(:)c;merét ;}:}llbe \?1 1 In?Generzrl
i in thi jon 7.02, Section 7.03 an icle
force or effect, except (i) as set forth in this Section 7.02, Sect A
isi i . ve the termination of this Agreement, and (ii) nothing
Provisions), each of which shall survive the t ' ) a0 e e
] iabili tentional or willful breach of this Agreement.
shall relieve any party from liability for any intention: _ i th
i 1 f the parties contained 1n the
. tion of this Agreement shall affect the opllgatlons of th  cor : _
t(g::flirziae:l?izﬂity Agrefment, all of which obligations shall survive termination of this Agreement 1n

accordance with their terms.

Section 7.03  Fees and Expenses.

Gener in thi ion 7.03, all fees and expenses
eneral. Except as set forth in this Sec_tlon . .
- 1 with this Agreement and the transactions contemplated hereby shall be paid

I mmated;
h fees and expenses whether or not the Merger is consu ;
uICZ'arent and Company shall share equally all fees and expenses, other than

incurred in connectio
by the party incurring s
provided, however, that
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attorneys’ and accountants fees and expenses, incurred in connection with the printing and filing
(with the SEC) of the Proxy Statement/Prospectus (including any preliminary materials related
thereto) and the S-4 (including financial statements and exhibits) and any amendments or
supplements thereto and any fees required to be paid under the HSR Act.

(b) mpany Payments.

- (1) Company shall pay to Parent in immediately available funds, within three (3)
bu‘smess days after demand by Parent, an amount equal to $9,000,000 (the “Termination Fee”) if
this Agreement is terminated by Parent pursuant to Section 7.01(g).

(11) If (A) this Agreement is terminated by Parent or Company, as applicable,
pursuant to Sections 7.01(b) or (d)(i), (B) prior to such termination a third party shall have
announced an Acquisition Proposal and (C) within twelve (12) months following the termination of
this Agreement a Company Acquisition (as defined below) is consummated or Company enters
into an agreement or letter of intent providing for a Company Acquisition which is subsequently
consummated, then Company shall pay Parent in immediately available funds at or prior to
consummating such Company Acquisition an amount equal to the Termination Fee.

(ii1) Company acknowledges that the agreements contained in this
Section 7.03(b) are an integral part of the transactions contemplated by this Agreement, and that,
without these agreements, Parent would not enter into this Agreement; accordingly, if Company
fails to pay in a timely manner the amounts due pursuant to this Section 7.03(b) and, in order to
obtain such payment, Parent makes a claim that results in a judgment against Company for the
amounts set forth in this Section 7.03(b), Company shall pay to Parent its reasonable costs and
expenses (including reasonable attorneys’ fees and expenses) in connection with such suit, together
with interest on the amounts set forth in this Section 7.03(b) at the prime rate of Wells Fargo Bank,
National Association in effect on the date such payment was required to be made. Payment of the
fees described in this Section 7.03(b) shall not be in lieu of damages incurred in the event of breach
of this Agreement. For the purposes of this Agreement, “Company Acquisition™ shall mean any
of the following transactions (other than the transactions contemplated by this Agreement): (a
merger, consolidation, business combination, recapitalization, liquidation, dissolution or similar
transaction involving Company pursuant to which the stockholders of Company immediately
preceding such transaction hold less than S0% of the aggregate equity interests in the surviving or
resulting entity of such transaction, (ii) a sale or other disposition by Company of assets
representing in excess of 50% of the aggregate fair market value of Company’s business
immediately prior to such sale or (iii) the acquisition by any person or group (including by way of a
tender offer or an exchange offer or issuance by Company), directly or indirectly, of beneficial
ownership or a right to acquire beneficial ownership of shares representing in excess of 50% of the
voting power of the then outstanding shares of capital stock of Company.

Section 7.04  Amendment. Subject to applicable law, this Agreement may be amended by
the parties hereto at any time by execution of an instrument in writing signed on behalf of each of

Parent and Company.
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Section 7.05  Extension: Waiver. At any time prior to the Effective Time, any party hereto
may, to the extent legally allowed, (i) extend the time for the performance of any of the obligations
or other acts of the other parties hereto, (ii) waive any inaccuracies in the representations and
warranties made to such party contained herein or in any document delivered pursuant hereto and
(i11) waive compliance with any of the agreements or conditions for the benefit of such party
contained herein. Any agreement on the part of a party hereto to any such extension or waiver shall
be valid only if set forth in an instrument in writing signed on behalf of such party. Delay in
exercising any right under this Agreement shall not constitute a waiver of such right.

ARTICLE VIII
GENERAL PROVISIONS

Section 8.01 Non-Survival of Representations and Warranties. The representations and
warranties of Company, Parent and Merger Sub contained in this Agreement or in any certificate or
instrument delivered pursuant to Article VI shall terminate at the Effective Time, and only the
covenants that by their terms survive the Effective Time shall survive the Effective Time.

Section 8.02 Notices. All notices and other communications hereunder shall be in writing
and shall be deemed given on the day of delivery if delivered personally or sent via telecopy (receipt
confirmed) or on the second business day after being sent if delivered by commercial delivery
service, to the parties at the following addresses or telecopy numbers (or at such other address or
telecopy numbers for a party as shall be specified by like notice):

(1) if to Parent or Merger Sub, to:

Microchip Technology Incorporated
2355 West Chandler Boulevard
Chandler, Arizona 85224

Attention: General Counsel
Telecopy No.: (480) 899-9210

with a copy to: _
Wilson Sonsini Goodrich & Rosati
Professional Corporation

One Market, Spear Tower

Suite 3300

San Francisco, CA 94105

Attention: Michael J. Kennedy, Esq.
Telecopy No.: (415) 947-2099
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(ii) if to Company, to:

Telcom Semiconductor, Inc.

1300 Terra Bella Avenue
Mountain View, California 94043
Attention: Chief Executive Officer
Telecopy No.: (650) 940-9633

with a copy to:

Jenkens & Gilchrist, Professional Corporation

1445 Ross Avenue

Suite 3200

Dallas, TX 75202

Attention: John R. Holzgraefe, Esq.
Gregory J. Schmitt, Esq.

Telecopy No.: (214) 885-4300

Section 8.03 Interpretation.

(i) When a reference is made in this Agreement to Exhibits, such reference shall
be to an Exhibit to this Agreement unless otherwise indicated. When a reference is made in this
Agreement to a Section, such reference shall be to a Section of this Agreement. Unless otherwise
indicated the words “include,” “includes” and “including” when used herein shall be deemed in
each case to be followed by the words “without limitation.” The table of contents and headings
contained in this Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement. When reference is made herein to “the business of”
an entity, such reference shall be deemed to include the business of all direct and indirect
subsidiaries of such entity. Reference to the subsidiaries of an entity shall be deemed to include all

direct and indirect subsidiaries of such entity.

(ii) For purposes of this Agreement, the term “person” shall mean any ipdi\{id\_lal,
corporation (including any non-profit corporation), general partnership, li_mi’ted p.am']e?rshxp, limited
liability partnership, joint venture, estate, trust, company (including.any' hmlteq liability company
or joint stock company), firm or other enterprise, association, organization, entity Or Governmental

Entity.

(i) For purposes of this Agreement, the term “Material Adverse Effect” when

used in connection with an entity means any change, event, violation, inaccuracy, circumstance or

effect, individually or when aggregated with other changes, events, violations, inaccuracies_,
1ly adverse to the business, assets (including intangible

circumstances or effects, that is materia : : j le
assets), capitalization, financial condition or results of operations of such entity and its subsidiaries

taken as a whole; provided, however that (i) no change, event, violation, inaccuracy, circumstr:_mce
or effect directly attributable to (A) changes in general economic conditions or changes affecting
the semiconductor industry generally, (B) the loss of current or prospective customers of suppliers
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that arose from such entity entering into this Agreement, or (C) any shareholder litigation or
litigation by a Governmental Entity, in each case brought or threatened against such entity or any
member of its board of directors in respect of this Agreement or the transactions contemplated
hereby, shgll constitute a Material Adverse Effect; and (ii) in no event shall (x) any change in the
market price or trading volume of the Company Common Stock or Parent Common Stock. nor (v)
the failure by Company or Parent to meet revenue or earnings predictions of equity analyéts
reflected in the First Call consensus estimate, or any other revenue or earnings predictions or
expectations, for any period ending on or after the date of this Agreement, in and of itself constitute
a Material Adverse Effect (it being understood that this subsection (ii), as it relates to (y), shall not

exclude any und-erlying change, circumstance, effect or development which resulted in such failure
to meet such estimates, predictions or expectations).

(iv) For purposes of this Agreement, an “agreement,” “arrangement,”
(14 : . . .
contract,” “commitment” or “plan” shall mean a legally binding, written agreement,
arrangement, contract, commitment or plan, as the case may be.

Section 8.04 Counterparts. This Agreement may be executed in one or more counterparts,
all of which shall be considered one and the same agreement and shall become effective when one or
more counterparts have been signed by each of the parties and delivered to the other party, it being
understood that all parties need not sign the same counterpart.

Section 8.05 Entire Agreement; Third Party Beneficiaries. This Agreement and the
documents and instruments and other agreements among the parties hereto as contemplated by or

referred to herein, including the Company Schedule and the Parent Schedule (a) constitute the entire
agreement among the parties with respect to the subject matter hereof and supersede all prior
agreements and understandings, both written and oral, among the parties with respect to the subject
matter hereof, it being understood, however, that the Confidentiality Agreement shall continue in full
force and effect until the Closing and shall survive any termination of this Agreement; and (b) except
with respect to the Indemnified Parties under Section 5.10, are not intended to confer upon any other

person any rights or remedies hereunder.

Section 8.06 Severability. In the event that any provision (_)f t.his' Agreement, ot the
application thereof, becomes or is declared by a court of c_omp'etent jurisdiction to be 1]1eg?’l, void or
unenforceable, the remainder of this Agreement will continue in f'ull for.ce and effect and the o
application of such provision to other persons or f:ircumstances will be interpreted sgdas reasonably
to effect the intent of the parties hereto. The parties ﬁlﬁher agree to replace s-ugh voi Or'u .
unenforceable provision of this Agreement with a valid and enforceable provision that fw1 alc; 1 ; ,
to the extent possible, the economic, business and other purposes of such void or unentorcea

provision.

Section 8.07 Other Remedies; Specific Performance. Except as otherwise pr'OV1de‘:dhher§1n,
any and all remedies herein expressly conferred upon a party will be (.ieemed cumulative w1td ?;1
not exclusive of any other remedy conferred hereby, or by law or 'equ1ty upon such parziy, ax%h e
exercise by a party of any one remedy will not preclude t}}e exercise of any other remedy. | :S .
parties hereto agree that irreparable damage would occur in the event that any of the provisio
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this Agreement were not performed in accordance with their specific terms or were otherwise
breached. It is accordingly agreed that the parties shall be entitled to seek an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and
provisions hereof in any court of the United States or any state having jurisdiction, this being in
addition to any other remedy to which they are entitled at law or in equity. In any action at law or
suit in equity to enforce this Agreement or the rights of any of the parties hereunder, the prevailing
party in such action or suit shall be entitled to receive a reasonable sum for its attorneys’ fees and all
other reasonable costs and expenses incurred in such action or suit.

Section 8.08 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Delaware, regardless of the laws that might otherwise
govern under applicable principles of conflicts of law thereof.

Section 8.09 Rules of Construction. The parties hereto agree that they have been
represented by counsel during the negotiation and execution of this Agreement and, therefore, waive
the application of any law, regulation, holding or rule of construction providing that ambiguities in
an agreement or other document will be construed against the party drafting such agreement or
document.

Section 8.10  Assignment. No party may assign either this Agreement or any of its rights,
interests, or obligations hereunder without the prior written approval of the other parties. Subject to
the preceding sentence, this Agreement shall be binding upon a.nd shall inure to the benefit of the
parties hereto and their respective successors and permitted assigns.

Section 8.11 Waiver of Jury Trial. EACH OF PARENT, COMPANY AND MERGER
SUB HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT ,S(E{TIONS
OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THTERATION
OF PARENT, COMPANY OR MERGER SUB IN THE NEGOTIATION, ADMINIS \

PERFORMANCE AND ENFORCEMENT HEREOF.

[The remainder of this page has been intentionally left blank]
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EXECUTION COPY

IN WITNESS WHEREOQF, the partics hereto have caused this Agreement to be executed by
their duly authorized respective officers as of the date first written above.

MICROCHIP TECHNOLOGY INCORPORATED

By: S SbwézJ
Name: Steve ‘SQA:‘_,M

Title: 4 ‘ ‘S P dant

MATCHBOX ACQUISITION CORP.

By: Shve Se-wgf«
Name: _Sdeve, San&‘h\'

Title: _(nief Execuhve. d|:ﬁw +Presadunt

TELCOM SEMICONDUCTOR, INC.

By:

Name:

Title:
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TN WITNESS WHEREOQY, the parties hercto heve caused this Agreemeni to be executed by
their duly euthorized respective officers as of the date ficst written above,

MICROCHIP TECHANOLOGY INCORPORATED

By:
Name:
Title:

MATCHBOX ACQUISITION CORP.

By:

Name:

Title:

TELCOM SEMICONDUCTOR, INC.

By: %
Name: nha A

Thie: (£ 7= FLENpET
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