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CERTIFICATE OF MERGER
MERGING

MATCHBOX ACQUISITION CORP.,
A DELAWARE CORPORATION

. WITH AND INTO

TELCOM SEMICONDUCTOR, INC,,
A DELAWARE CORPORATION

Pursuant to Section 251 of the General Corporation Law of the State of Delaware

ol TelCom Semiconductor, Inc,, a Delaware corporation (“*Company”), does hereby certify as
ollows:

FIRST: The constituent corparations are Company, a Delaware corporation, and
Matchbox Acquistion Corp., a Delaware corporation ("Sub™).

SECOND: An Agreament and Plan of Reorganization (the “Reorganization
Agreement”), dated October 26, 2000, among Microchip Technology Incorporated, 8 Delaware
corporation, Sub and Company, sctting forth the terms apd conditions of the merger of Sub with and
ipto Company (the “Merger™), has been zpproved, adopted, cerificd, exccuted and acknowledged
by cach of the constituent corporations in accordance with Section 251 of the Delaware General
Corporation Law.

THIRD: The name of the syrviving corporation in the Mexger (the “Swrviving
Corporation™) shall be TelCom Semiconductor, Inc.

FOURTH: Thatthe Amended and Restated Certificate of Incorparation of the Surviving
Corporation is amended 1o read in its entirety as sat forth in Exhibit A hereto.

izati is on file at the principal
FIFTH: An executed copy of the Reorganization Agrecment IS o0
place of business of the Surviving Corporation at the following sddress: 1300 Terra Bella Avenue,
Mountain View, CA 94039. .

SIXTH: An executed copy of the Reorgepization Agrecment v.vill be ﬁn':}ished by the
Surviving Corporation, on request and without cost, to any stockholder of either constituent

corporation.
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SEVENTH: The Merger shall become effective on January 16, 2001 at 4 p.m. E.S.T.

IN WITNESS WHEREOF, Company has caused thig Centificate of Merger to be executed in
1ts corporate name as of the 16th day of January, 2001.

TELCOM SEMICONDUCTOR, INC.

By: /s/ Robent G. Gargus
Robert G. Gargus

President and Chief Executive Officer

CATEMP\Project Toys Carifeaie of Mepe . DOC (4783)
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EXBIBIT A

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

TELCOM SEMICONDUCTOR, INC.
a Delaware corporation

ARTICLE ONE
The name of this corporation is TelCom Semiconductor, Inc. (the “Corporation™).
ARTICLE TWO

The address of the Corporation's registered office in the State of Delaware is 1209 Orange
Street, Wilmington, Delaware 19801, Couaty of New Castle. The name of its registered agent at
such address is The Corporetion Trust Company.

ARTICLE THREE

The nature of the business or purposes to be conducted or promoted by the Corporation is to
engage in any lawful act or activity for which corporations may be organized under the Geperal
Corporation Law of Delaware.

ARTICLE FOUR

] ion i i i jpnated Common Stock.
This Corporation is authorized 1o issue one class of stock to be designa
The total uummf shares of Comumon Stock authorized to be issucd is One Thousand (1,000)

shares with a par value of $0.001.
ARTICLE FIVE
The Corporstion is to have perpetual existence.
ARTJCLE SIX

Elecriops of directors need not be by wriften ballot unless 2 stockbolder demands clccuc::;ly
written ballot ac the meeting and before voting begins or unlcss the Bylaws of the Corporation §

so provide.

CATEMP Prayect Toys Caraficate of Merger. DOC (4783)
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ARTICLE SEVEN

The pumber of directors which constitute the whole Board of Directors of the Corporation
shall be designated in the Bylaws of the Corporation. '

T IGHT

In furtherance and not in limitation of the powers conferred by statute, the Board of Directors
is expressly authorized to make, alter, amend or repeal the Bylaws of the Corporation.

'ARTICLE NINE

To the fullest extent permitted by law, no director of the Cozporation shall be personally
liable for monectary damages for breach of fiduciary duty as a director. Without limiting the effect of
the preceding sentence, if the General Corporation Law of Delaware is hereafter amended 10
authorize the further elimination or limitation of the liability of a director, then the liability of a
director of the Corporation shall be eliminated or limited to the fullest extent permitted by the
General Corporation Law of Delaware, as so amended.

Neither any amendment nor repeal of this Article [X, nor the adoption of any provision of
this Certificate of Incorporation inconsistent with this Article IX, shall eliminate, reduce or
otberwise adversely affect any limitation on the personal liability of a director of the Corporation
existing at the time of such amendment, repeal or edoption of such an inconsistent provision.

ARTICLE TEN

ectings ithi i f Delaware, as the Bylaws
M of stockholders mey be held within or without the State of Del , as the |

may provide. The books of the Corporation may be kept (subject to any provision contained in th:J
statutes) outside of the State of Delaware at such place or places as may be designated from time

time by the Board of Directors ot in the Bylaws of the Corporation.
éQEIT(ﬂLE:EIJESEHW

» - . bm o

i ted by the resignation of one o1 mMOTE MED !

1 ::actindc;:eccrt:shlp: created in accordance with the Bylaws of this Cot;'\p; o o
réleredyby the vote of a msjority, although lcss than 8 guorum, of the directors

sole remaining director.

f the Board of Directors and
ration, may be
e,orbya

ARTICLET WELVE

Advagce notice of new ‘busipess and stockholder sominations for the election of directors

shall be given in the manner and to thé extert provided in the Bylaws of the Corporation.
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TICLE TEEN
The Corporation reserves the right to amend, alter, change or repeal any provision contained

in this Certificate of Incorporation, in the manner now or hereafter prescribed by statute, and all
rights conferred upon stockholders herein are granted subject to this reservation.
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_ State of Delawdre
Office of the Secretary of State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THEE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF OWNERSHIP, WHICH MERGES:

"TELCOM SEMICONDUCTOR, INC.", A DELAWARE CORPORATION,

WITH AND INTO "MICROCHIP TECHNOLOGY INCORPORATED" UNDER THE
NAME OF "MICROCHIP TECHNOLOGY INCORPORATED", A CORPORATION
ORGANIZED AND EXISTING UNDER THE LAWS OF THEASTATE OF DELAWARE,
AS RECEIVED AND FILED IN THIS OFFICE TEE TWENTY-EIGHTH DAY OF

FEBRUARY, A.D. 2001, AT 2:30 O’'CLOCK P.M.

\jbb. n ; ¢ Jéé;ybgidkzgééz;mat44rN/

Harriet Smith Windsor, Secretary of State

2339254 8100M AUTEENTICATION: 1011393

010116152 DATE: 03-08-01
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CERTIFICATE OF OWNERSHIP AND MERGER
MERGING
TELCOM SEMICONDUCTOR, INC., A DELAWARE CORPORATION,
WITH AND INTO
MICROCHIP TECHNOLOGY INCORPORATED
| A DELAWARE CORPORATION

(Pursuant to Section 253 of the General Corporation Law of Delaware)

Microchip Technology Incorporated. a corporation organized and existing under
the General Corporation Law of the State of Delaware (the “Corporation™) does hereby
certify as follows:

L That the Corporation is organized and existing under the General
Corporation Law of the State of Delaware.

2. That the Corporation owns all the capital stock of TelCom Semiconductor,
Inc., 8 Delaware corporation (“TelCom’); and

3. That the Corporation determined 1o merge TelCom into itself by the
resolutions of its board of directors sttached hereto as Exhibit A, duly adopted on
January 22, 2001.

STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 02:30 PM 02/28/2001
010099495 — 2187388
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IN WITNESS WHEREOF, the Corporation has caused this Certificate 1o be
signed by its duly authorized officer on this 22nd day of January, 2001.

MICROCHIP TECENOLOGY INCORPORATED

By: .StV‘ S“""Bg;

Steve Sanghi, President and Chief Executive
Officer

PATENT
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EXHIBIT A

RESOLUTIONS OF THE BOARD OF DIRECTORS
OF
MICROCHIP TECHNOLOGY INCORPORATED
JANUARY 22, 2001

MERGER OF TELCOM SEMICONDUCTOR, INC.

WHEREAS, the Corporation lawfully owns all of the outstanding capital
stock of TclCom Semiconductor, Inc. (“Subsidiary™), s carporation organized
and existing under the laws of Delaware and a wholly-owned subsidiary of the

Corporation, and

WHEREAS, the Corporation desires to merge Subsidiary into itself and
to be possessed of all the estate, property, rights, privileges and franchises of
Subsidiary (the “Merger”).

NOW, THEREFORE, BE IT RESOLVED, That the Corporation merge
Subsidiary into itself and assume a1l of Subsidiary’s liabilities and obligations;

and

FURTHER RESOLVED, That the President ar any Vice-President is
hereby authorized and dirccted to make and execute a Certificate of Ownership
and Merger in substantially the form anached hereto as Exhibit A, setting forth a
copy of the resolutions 10 merge Subsidiary into the Corporation and to assurne all
of Subsidiary's liabilities and obligations; and

FURTHER RESOLVED, That all actions heretofore taken by the

officers of the Corporation in connecdon with the preparation and consummation
of the Merger are hersby approved, ratified and confivmed in all respects; and

FURTHER RESOLVED. That the appropriate officers of the
Corporation be, and hereby are, authorized and directed to do or cause to be done
such other actions and things as they may deem necessary and proper in order to
carry out the Merger and to fully cffectuate the purpose of the foregoing
resolutions.

PATENT
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EXECUTION COPY

AGREEMENT AND PLAN OF REORGANIZATION

BY AND AMONG

MICROCHIP TECHNOLOGY INCORPORATED,

MATCHBOX ACQUISITION CORP.

AND

TELCOM SEMICONDUCTOR, INC.
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AGREEMENT AND PLAN OF REORGANIZATION

This AGREEMENT AND PLAN OF REORGANIZATION (this “Agreement”) is made and
entered into as of October 26, 2000, among Microchip Technology Incorporated, a Delaware
corporation (“Parent”), Matchbox Acquisition Corp., a Delaware corporation and a wholly-owned

subsidiary of Parent (“Merger Sub”), and Telcom Semiconductor, Inc., a Delaware corporation
(“Company”).

RECITALS

A. Upon the terms and subject to the conditions of this Agreement and in
accordance with the Delaware General Corporation Law (“Delaware Law”), Parent, Merger Sub
and Company intend to enter into a business combination transaction.

B. The Board of Directors of Company (i) has determined that the Merger (as
defined in Section 1.01) is consistent with and in furtherance of the long-term business strategy of
Company and fair to, and in the best interests of, Company and its stockholders, (ii) has approved
this Agreement, the Merger and the other transactions contemplated by this Agreement, (iii) has
adopted a resolution declaring the Merger advisable and (iv) has determined unanimously to
recommend that the stockholders of Company adopt this Agreement.

C. The Board of Directors of Parent (i) has determined that the Merger is
consistent with and in furtherance of the long-term business strategy of Parent and fair to, and in the
best interests of, Parent and its stockholders, (ii) has approved this Agreement, the Merger and the
other transactions contemplated by this Agreement, and (jii) has adopted a resolution declaring the

Merger advisable.

D. Concurrently with the execution of this Agreement and as a condition and
inducement to Parent’s willingness to enter into this Agreement: (1) certain stockholders of N
Company are entering into Voting Agreements in substantially the form at.tach.ed hereto as Exhlblt A
(the “Company Voting Agreements”), (2) Company is executing and dellver‘lrgg a Stoc& Option
Agreement in favor of Parent in substantially the form attached here;to as Exhibit B (the St'ock
Option Agreement”), and (3) certain Company Affiliates are entering into Company Afﬁ}late
Agreements in substantially the form attached hereto as Exhibit C-1 (the “Company Affiliate

Agreements”).

E. Concurrently with the execution of this Agreement and as a condition and
inducement to Parent’s willingness to enter into this Agreement certain Parent Affiliates are entering
into Parent Affiliate Agreements in substantially the form attached hereto as Exhibit C-2 (the

“Parent Affiliate Agreements”).

F. The parties intend, by executing this Agreement, to adopt a plan of
reorganization within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as

amended (the “Code”).
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G. It is also intended by the parties hereto that the Merger shall qualify for
accounting treatment as a “pooling of interests.”

NOW, THEREFORE, in consideration of the covenants, promises and representations set

forth herein, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:

ARTICLE 1
THE MERGER

Section 1.01  The Merger. At the Effective Time (as defined in Section 1.02) and subject to
and upon the terms and conditions of this Agreement and the applicable provisions of Delaware
Law, Merger Sub shall be merged with and into Company (the “Merger”), the separate corporate
existence of Merger Sub shall cease and Company shall continue as the surviving corporation.

Company as the surviving corporation after the Merger is hereinafter sometimes referred to as the
“Surviving Corporation.”

Section 1.02  Effective Time; Closing. As soon as practicable on or after the Closing Date
(as defined in this Section 1.2), and upon the terms and subject to the conditions of this Agreement,
the parties hereto shall cause the Merger to be consummated by filing a Certificate of Merger (the
«Certificate of Merger”) with the Secretary of State of the State of Delaware in accordance with
the applicable provisions of Delaware Law (the time of such filing (or such later time as may _be
agreed upon in writing by Parent and Company and specified in the Certificate of Merger) be.mg
referred to herein as the “Effective Time”). The closing of the Merger and the other transactions
contemplated hereby (the “Closing”) shall take place at the offices of Wi1§on Sonsini Goodnc-:h &
Rosati, Professional Corporation, located at One Market, Spear Tower, Suite 3390, San Francisco,
California 94105, at a date and time to be specified by Parent and Company, which shall bg no later
than the second business day following the satisfaction or, if p'ermltted pursuant hereto, waiver of the
conditions set forth in Article V1 hereof, or at such other loce.mon, date afld time as Parent and .
Company shall mutually agree in writing. The date upon which the Closing actually occurs shall be

referred to herein as the “Closing Date.”

Section 1.03  Effect of the Merger. At the Effective Time, the effect of th_e Merg.er 'sl_lall be
as provided in this Agreement and the applicable provisions pf Dc?laware Law. Wlthou? limiting the
generality of the foregoing, and subject thereto, at the Effective Time all tl.le property, r_1ghts,
privileges, powers and franchises of Company and Merger Sub shall vest in the Surviving bt
Corporation, and all debts, liabilities and duties of Company and Merger Sub shall become the debts,

liabilities and duties of the Surviving Corporation.

Section 1.04  Certificate of Incorporation; Bylaws.
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‘ (a) At tfhe Effective Time, subject to the provisions of Section 5.10, the
Cert{ﬁcate of Incorporat}on of Company shall be amended and restated to be identical to the
Certificate of Incorporation in effect for Merger Sub at the Effective Time.

(b) Subject to the provisions of Section 5.10, the B
. 10, ylaws of Company shall b
amended and restated to be those in effect for Merger Sub at the Effective Time. PSR

Section 1.05 Directors and Officers. The initial directors of th ivi i

. ( S. e Surviving Corporation
shall be the directors of Merger Sub 1medxately prior to the Effective Time until their successors
shall have been duly elected and qualified. The initial officers of the Surviving Corporation shall be

the officers of Merger Sub immediately prior to the Effective Time until their successors shall have
been duly elected and qualified.

Section 1.06 Ef.fecg on Capital Stock. Subject to the terms and conditions of this
Agreement, at the Effective Time, by virtue of the Merger and without any action on the part of

Parent, Merger Sub, Company or the holders of any of the following securities, the following shall
oceur: '

(a)  Conversion of Company Common Stock. Each share of common stock, par
value $0.001 per share, of Company (the “Company Common Stock™) issued and outstanding
immediately prior to the Effective Time (other than any share of Company Common Stock to be
canceled and extinguished pursuant to Section 1.06(b)) will be automatically converted (subject to
Sections 1.06(e) and (f)) into a fraction of a share of Parent Common Stock (as defined below) (the
“Exchange Ratio”) equal to (x) $15.00 divided by (y) the average closing sale price of one share
of common stock of Parent, par value $0.001 per share (“Parent Common Stock™), on the Nasdaqg
National Market during the ten (10) trading days ending on the trading day immediately prior to _the
Effective Time (the «ACP”); provided, that if the ACP is greater than $32.61, the Exche}nge Ratio
shall be .46, and provided, further that if the ACP is less than $28.30, the E{(Change Ratio ;hall be
53. If any shares of Company Common Stock outstanding immediately prior to the Ef.fe:ctlve
Time are unvested or are subject to a repurchase option, risk of forfeitureior other condition under
any applicable restricted stock purchase agreement or other agreement with Company, th_en, exc'ept
to the extent otherwise provided in such agreement, the shares of Parent Common Stpck issued in
exchange for such shares of Company Common Stock will also be unvesj(ed and subject to the
same repurchase option, risk of forfeiture or other condition, and the certificates representing such
shares of Parent Common Stock may accordingly be marked with appropriate legends.

(b)  Cancellation of Company-Owned Stock. Each share of Company Common
Stock held by Company or any direct or indirect wholly-owned subsid.iary of Flompany -
immediately prior to the Effective Time shall be canceled and extinguished without any conversion

thereof.

(c) Stock Options: Employee Stock Purchase Plans. At the Eff’ective Time, all
options to purchase Company Common Stock then outstanding under Company ’s 1994 Stock
Option Plan, the Company’s 1996 Director Stock Option Plan and the Company 'S 2Q00 Non-
Statutory Stock Option Plan (the “Company Option Plans™), and the Company Option Plans

CATEMP\Toys Merger Agreement DOC -3-

PATENT
REEL: 011869 FRAME: 0854



themselves, shall, except as otherwise set forth herein, be assumed by Parent in accordance with
Section 5.08. At the Effective Time, all purchase rights then outstanding under Company’s 1995

Employee Stock Purchase Plan (the “ESPP”), and the ESPP itself, shall be assumed by Parent in
accordance with Section 5.08.

(d) Capital Stock of Merger Sub. Each share of Common Stock, $0.001 par value
per share, of Merger Sub (the “Merger Sub Common Stock™) issued and outstanding immediately
prior to the Effective Time shall be converted into one validly issued, fully paid and nonassessable
share of Common Stock, $0.001 par value per share, of the Surviving Corporation. Each certificate

evidencing ownership of shares of Merger Sub Common Stock shall evidence ownership of such
shares of capital stock of the Surviving Corporation.

(e) Adjustments to Exchange Ratig. The Exchange Ratio shall be adjusted to
reflect appropriately the effect of any stock split, reverse stock split, stock dividend (including any
dividend or distribution of securities convertible into or exercisable or exchangeable for Parent
Common Stock or Company Common Stock), extraordinary cash dividend, reorganization,
recapitalization, reclassification, combination, exchange of shares or other like change with respect
to Parent Common Stock or Company Common Stock occurring or having a record date on or after
the date hereof and prior to the Effective Time.

(f) Fractional Shares. No fraction of a share of Parent Common Stock will be
issued by virtue of the Merger, but in lieu thereof each holder of shares of Company Common
Stock who would otherwise be entitled to receive a fraction of a share of Parent Common Sto_ck )
(after aggregating all fractional shares of Parent Common Stock that otherwise wpuld be receive
by such holder) shall, upon surrender of such holder’s Certificates(s) (as defined 1rl11 | N
Section 1.07(c)), receive from Parent an amount of ca}sh (rounfiec_i to the f}earest whole C?Zgi;
without interest, equal to the product of (i) such fraction, multiplied by (i1) thehaveprage ct:CO m%n .
price of one share of Parent Common Stock for th; five (5)' most recent days tht aren Commen
Stock has traded ending on the trading day immediately prior to the Effective Time, as rep

the Nasdaq National Market (“Nasdaq”).

Qection 1.07 Surrender of Certificates.

(a) Exchange Agent. Priorto the Effective Time, Parent shall se]e‘c‘:t a bank or
trust company reasonably acceptable to Company to act as the exchange agent (the “Exchange

Agent”) in the Merger.

(b) Parent to Provide Common Stock. Prpmptly after the .Effec'nve Tlme, P}z:rent
shall make available to the Exchange Agent, for exchangg in accorda{lce with th]szItIC]::tlai;dfn
shares of Parent Common Stock issuable pursuant to Section 1.06§a) in exchange for ;)_u S ! g
shares of Company Common Stock, and cash in an amount sufﬁmex_)t fpr p?iyment 1r}11 _ 1<;.1uho o
fractional shares pursuant to Section 1.06(f) and any dividends or d1§tr1but10ns to which holde
shares of Company Common Stock may be entitled pursuant to Section 1.07(d).

CATEMP\Toys Merger Agreement. DOC

PATENT
REEL: 011869 FRAME: 0855



(c) Exchange Procedures. Promptly after the Effective Time, Parent shall cause
the Exchange Agent to mail to each holder of record (as of the Effective Time) of a certificate or
certificates, which immediately prior to the Effective Time represented outstanding shares of
Company Common Stock (the “Certificates”) (i) a letter of transmittal in customary form (which
shall specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass,
only upon delivery of the Certificates to the Exchange Agent) and (ii) instructions for use in
effecting the surrender of the Certificates in exchange for certificates representing shares of Parent
Common Stock pursuant to Section 1.06(a), cash in lieu of any fractional shares pursuant to
Section 1.06(f) and any dividends or other distributions pursuant to Section 1.07(d). Upon
surrender of Certificates for cancellation to the Exchange Agent or to such other agent or agents as
may be appointed by Parent, together with such letter of transmittal, duly completed and validly
executed in accordance with the instructions thereto, the holders of such Certificates shall be
entitled to receive in exchange therefor certificates representing the number of whole shares of
Parent Common Stock into which their shares of Company Common Stock were converted
pursuant to Section 1.06(a), payment in lieu of fractional shares which such holders have the right
to receive pursuant to Section 1.06(f) and any dividends or other distributions payable pursuant to
Section 1.07(d), and the Certificates so surrendered shall forthwith be canceled. Until so
surrendered, outstanding Certificates will be deemed, from and after the Effective Time, to
evidence only the ownership of the number of whole shares of Parent Common Stock into which
such shares of Company Common Stock shall have been so converted (including any voting, notice
or other rights associated with the ownership of such shares of Parent Common Stgck under tl?e
Certificate of Incorporation or Bylaws of Parent or under Delaware Law) and the Flght to receive
an amount in cash in lieu of the issuance of any fractional shares in accordance with Section 1.06(f)
and any dividends or other distributions payable pursuant to Section 1.07(d).

(d) Distributions With Respect to Unexchanged Shares. Dividends or other
distributions declared or made after the date of this Agreement with respect to Parent Common

Stock with a record date after the Effective Time will be paid to the holders of any unsurrendered

Certificates with respect to the shares of Parent Common Stock represented thereby when the

holders of record of such Certificates surrender such Certificates.

(e) Transfers of Ownership. If certificates representing shares of Pa.rent Cﬁmmon

Stock are to be issued in a name other than that in which the Certificates surgand.e;edtm exchange

i it wi dition of the issuance thereof that the Certilicates so
therefor are registered, it will be a con  iss
surrendered will be properly endorsed and otherwise in proper form for tretu:isfe:r an;ieghz; ti}:eany

i : N igna

hange will have (i) paid to Parent or any agent design
D et & o oo 1 e of certificates representing shares of
other taxes required by reason of the 1ssuanc \ :

g:?:rffrC(Z)rmon Stock in any name other than that of the registered holder of the Certificates

surrendered, or (ii) established to the satisfaction of Parent or any agent designated by it that such
tax has been paid or is not payable.

qui ithholding Agent, Parent and the
Reauired Withholding. Each of thfe Exchange - !
Surviving Cogj)oration shall be entitled to deduct and withhold from any consideration payable or

otherwise deliverable pursuant to this Agreement to any holder or former holder of Company

-5-
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Common Stock or Company Stock Options such amounts as may be required to be deducted or
withheld therefrom under the Code or state, local or foreign law. To the extent such amounts are
so deducted or withheld, such amounts shall be treated for all purposes under this Agreement as
having been paid to the person to whom such amounts would otherwise have been paid.

. (g)  NoLiability. Notwithstanding anything to the contrary in this Section 1.07,
neither the Exchange Agent, Parent, the Surviving Corporation nor any party hereto shall be liable
to a holder of shares of Parent Common Stock or Company Common Stock for any amount

i)roperly paid to a public official pursuant to any applicable abandoned property, escheat or similar
aw.

Section 1.08 No Furth hip Rights in Compan mon Stock. All shares of
Parent Common Stock issued in accordance with the terms hereof (including any cash paid in
respect thereof pursuant to Sections 1.06(f) and 1.07(d)) shall be deemed to have been issued in full
satisfaction of all rights pertaining to such shares of Company Common Stock. There shall be no
further registration of transfers on the records of the Surviving Corporation of shares of Company
Common Stock which were outstanding immediately prior to the Effective Time. If, after the
Effective Time, Certificates are presented to the Surviving Corporation for any reason, they shall be
canceled and exchanged as provided in this Article .

Section 1.09 Lost, Stolen or Destroved Certificates. In the event that any Certificates shall
have been lost, stolen or destroyed, the Exchange Agent shall issue and pay in exchange for such
lost, stolen or destroyed Certificates, upon the making of an affidavit of that fact by the holder
thereof, certificates representing the shares of Parent Common Stock into which the shares of
Company Common Stock represented by such Certificates were converted pursuant to
Section 1.06(a), cash for fractional shares, if any, as may be required pufsuant to Section 1.06(f) and
any dividends or distributions payable pursuant to Se.ction 1.07(d); prowde_d, however, that the
Exchange Agent, may, in its discretion and as a condition precedent 10 the issuance of such
certificates representing shares of Parent Common Stock and the payment of cash firld otger tin such
distributions, require the owner of such lost, stole.n or destroyed Certificates to deliver a tc;)n el;lt S:,lhe
sum as it may reasonably direct as indemnity aga:mst any claim that may be ma;lle ag(;:utnsha1 \z;r: be,en
Surviving Corporation or the Exchange Agent with respect to the Certificates alleged to

Jost, stolen or destroyed.

Qection 1.10  Tax and Accounting Consequences.

(a) Itis intended by the parties hereto that the Merger shall constitute a

an within 1 1 Code. The parties hereto adopt this

izatl the meaning of Section 368(a) of th-e | . :

ff.olr'gerr:ezs?;): a ‘}plzlm of reorganization” within the meaning of Sections 1.368-2(g) and 1.363-3(2)
g

of the United States Treasury Regulations.
the parties hereto that the Merger shall qualify as a “pooling

(b)y Itis intended by
of interests” for accounting purposes.
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Section 1.11 Taking of Necessary Action; Further Action. If, at any time after the
Effective Time, any further action is necessary or desirable to carry out the purposes of this
Agreement and to vest the Surviving Corporation with full right, title and possession to all assets,
property, rights, privileges, powers and franchises of Company and Merger Sub, the officers and
directors of Parent and the Surviving Corporation shall be fully authorized (in the name of Merger
Sub, Company, the Surviving Corporation and otherwise) to take all such necessary action.

ARTICLE 11
REPRESENTATION AND WARRANTIES OF THE COMPANY

Company represents and warrants to Parent and Merger Sub, subject to such exceptions as
are disclosed in writing in the disclosure letter supplied by Company to Parent dated as of the date
hereof (the “Company Schedule”), which disclosure shall provide an exception to or otherwise
qualify the representations or warranties of Company contained in the section of this Agreement
corresponding by number to such disclosure and the other representations and warranties herein to

the extent such disclosure shall reasonably appear to be applicable to such other representations or
warranties, as follows:

Section 2.01  Organization and Qualification; Subsidiaries.

(a) Each of Company and its subsidiarie's i§ a corpor'ation dulx organized, validly
existing and in good standing under the laws of the jurisdiction of its incorporation and.has tléet
requisite corporate power and authority to own, lease and operate 1ts assets and properties and to
carry on its business as it is now being conducted.

(b) Section 2.01(b) of the Company Schedulcfgts’ forth (1) elach subsclidéary of
Company, (ii) the ownership interest therein of Company and (iii) if not g’holby‘-;wne Ng/ither
Company, the identity and ownership interest of each other c?wner'of 51(110 su ai: Sg.is e by
Company nor any of its subsidiaries has agreed to rpake nor is obhgate to make is bound
any written or oral agreement, contract, understanding, negotiable mstru?entt; cs)mr?fect "
undertaking of any nature, in effect as of the (?ate hereof or as may herea. er te in i fect (&l
«“Contract”), under which it may becgmecobhgated to ?nalge‘; falrg Sf;llt)lgg il;lr\{:ss cll'IiereI:: ﬂl}III or cﬁrecﬂy
contribution to any other entity. Neither ompany nor ' X e o e for
owns any equity or similar interest in or any 1pterest convex_'tlb!e,. exchangea rexere ‘

i :milar interest in, any corporation, partnership, joint venture or other business,

zls]zoi?;:itg[no;r?rﬁ?t?rother than the };ntities identified in Section 2.01(b) of the Company Schedule.

() Company and each of its subsidiaries is qualified or licen§ed to do b}lsinessh as
a foreign corporation, and is in good standing (with respect to jurisdictions whlch recognize su(;:
concepgt) under the laws of all jurisdictions where the character of the properties owned, leased or

operated by them or the nature of their activities requires such qualification or licensing, €xcept

-7-
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where the failure to be so qualified could not reasonably be expected to result in a Material
Adverse Effect on Company.

Section 2.02  Certificate of Incorporation and Bylaws. Company has previously furnished
to Parent a complete and correct copy of its Certificate of Incorporation and Bylaws as amended and
in effect as of the date of this Agreement (together, the “Company Charter Documents™). Such
Company Charter Documents and equivalent organizational documents of each of its subsidiaries are
in full force and effect. Company is not in violation of any of the provisions of the Company
Charter Documents, and no subsidiary of Company is in violation of its equivalent organizational
documents except where the violation of any such equivalent organizational documents of a

subsidiary of Company could not reasonably be expected, individually or in the aggregate, to have a
Material Adverse Effect on Company.

Section 2.03  Capitalization.

(a) The authorized capital stock of Company consists of 30,000,000 shares of
Company Common Stock, $0.001 par value per share, and 5,000,000 shares of preferred stock,
$0.001 par value per share, 30,000 of which are designated Series A Participating Preferred Stock
{(**Company Preferred Stock™). As of the close of business on September 30, 2000,
(1) 18,290,106 shares of Company Common Stock were issued and outstanding, all of which were
validly issued, fully paid and nonassessable and were not issued in violation of any preemptive
rights, right of first refusal, or any similar rights; (ii) no shares of Company Preferred Stock were
issued or outstanding; (iii) no shares of Company Common Stock were held in Company’s
treasury; (iv) no shares of Company Common Stock were held by subsidiaries of Company; (v)
347,750 shares of Company Common Stock were reserved for future issuance pursuant to the
ESPP; (vi) 288,330 shares of Company Common Stock were reserved for issuance upon the
exercise of outstanding options to purchase Company Common Stock under Company s.1994
Stock Option Plan; (vii) 126,800 shares of Company Common Stock were reserved fcg 1ssuanc'f’:
upon the exercise of outstanding options to pu'r‘chase Company Common Stock under 5 tomlszii}gr es
2000 Nonstatutory Stock Option Plan; and (viil) 39.,000 sh;ares of Company CommonC oc On
reserved for issuance upon the exercise of outstanding options to purchase Company Lomm

Stock under Company’s 1996 Director Stock Option Plan.

(b) Section 2.03(b) of the Company Schedule sets fort.h the following infonngtion
with respect to outstanding Company Stock Options (as deﬁnedkin ie;ctlon 5.08}3 és Efpii};};rtr:) Cekr
Stock subject to such Lo
000 the total number of shares of Company Common
éog;tizons (which number is not exceeded by the number of shares of Company Common Stock
subject to Company Stock Options outstanding on the date of this Agreement).

i te and complete copies of all
c Company has made available to Parent accura _
k option (lzZns pursuarlljt to which Company has granted such Company Stock Opt.xons t'hat are
stanming a¢ ber 30. 2000 and the form of all stock option agreements evidencing such

ding as of Septem . (
((Jil:;;:inan;n%tock Optli)ons. Section 2.03(c) of the Company Schedule has attached to it Company's

option schedule, which schedule shall set forth, with respect to each Company Stock Option, the

-8-
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name of the holder thereof, the number of shares subject thereto, and the grant date, exercise price,
expiration date and vesting schedule thereof.

(d) There are no commitments or agreements of any character to which Company
is bound obligating Company to accelerate the vesting of any Company Stock Option as a result of
the Merger. All outstanding shares of Company Common Stock, all outstanding Company Stock
Options, and all outstanding shares of capital stock of each subsidiary of Company have been
issued and granted in compliance with (1) all applicable securities laws and other applicable Legal
Requirements (as defined below) in effect as of the time of grant and issuance and (ii) all
requirements set forth in applicable Contracts by which Company is bound and which were in
effect as of the time of grant and issuance. “Legal Requirements” means any federal, state, local,
municipal, foreign or other law, statute, constitution, principle of common law, resolution,
ordinance, code, edict, decree, rule, regulation, ruling or requirement issued, enacted, adopted,
promulgated, implemented or otherwise put into effect by or under the authority of any court,

administrative agency, commission, governmental or regulatory authority, domestic or foreign (a
“Governmental Entity”).

(e) There are no equity securities, partnership interests or similar ownership
interests of any class of equity security of any subsidiary of Company, or any security
exchangeable or convertible into or exercisable for such equity securities, partnership interests or
similar ownership interests, issued, reserved for issuance or outstanding, except for securities
Company owns free and clear of all liens, pledges, hypothecations, charges, mortgages, security
interests, encumbrances, claims, options, rights of first refusal, preemptive rights, community
property interests or similar restriction (including any restriction on the voting of any.security, any
restriction on the transfer of any security or other asset, any restriction on the possession, €xercise
or transfer of any other attribute of ownership of any asset) (“Encumbrances”) directly or
indirectly through one or more subsidiaries.

H Except as set forth in Sections 2.03(a) and 2.03((_1) hereof and except for the
Stock Option Agreement, as of the date hereof, there are no subscriptions, options, warrants, equity
securities, partnership interests or similar ownership interests, calls, rights (mcludmg preemptive,
urchase :’)r conversion rights), commitments or agreements of any character to whxck;iompany or
gny of its subsidiaries is a party or by which it is bound obligating fompzligy or any c::h; Sse e
idian ' 1 to be issued, delivered or sold, or repur , red
idiaries to issue, deliver or sell, or cause _ d O al
Slll'tz)stherwise acquire, or cause the repurchase, redemption or acquisition of, any;hare; ij ?:g; o
(s)tock partnership interests or similar ownership interests of Cornpaxlly or at.ﬁy 0 S1’:isnsgu0 Elm e
: 1 idiari te the ve
igati bsidiaries to grant, extend, accelera
ligating Company or any of its su ) ) _ . et
?r}ftogany Such snfbscription, option, warrant, equity securty, call, right, commitment or ag

(g)  Asofthedate of this Agreement, except as contemplatc:l by th;snf;g;sgrtr::t,
there are no registration rights and there is, except for the Company Votmgri };gtrsee;:n e
Company Rights Plan (as defined in Section 2.22), no voting trust, pro?f; gu bSigiaﬁ,e e o
Jan or other agreement currently in effect to wh}ch ComPany or any of 1 sfsC aries 1 e
It3>y which they are bound with respect to any equity security of any class of Lompany
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respect to any equity security, partnership interest or similar ownership interest of any class of any
of its subsidiaries. Stockholders of Company will not be entitled to dissenters’ rights under
applicable state law in connection with the Merger.

Section 2.04  Authority Relative to this Agreement. Company has all necessary corporate
power and authority to execute and deliver this Agreement and to execute and deliver the Stock
Option Agreement and the other agreements contemplated hereby (the “Company Ancillary
Agreements”) and to perform its obligations hereunder and thereunder and, subject to adoption of
this Agreement by the stockholders of Company in accordance with Delaware Law and the
Company Charter Documents, to consummate the transactions contemplated hereby. The execution
and delivery of this Agreement and the Company Ancillary Agreements by Company and the
consummation by Company of the transactions contemplated hereby have been duly and validly
authorized by all necessary corporate action on the part of Company and no other corporate
proceedings on the part of Company are necessary to authorize this Agreement, the Company
Ancillary Agreements or to consummate the transactions contemplated hereby and thereby (other
than the adoption of this Agreement by the stockholders of Company in accordance with Delaware
Law and the Company Charter Documents). This Agreement and the Company Ancillary
Agreements have been duly and validly executed and delivered by Company and, assuming the due
authorization, execution and delivery by Parent and Merger Sub, constitute the legal and binding
obligation of Company, enforceable against Company in accordance with its terms, subjgct to
bankruptcy, insolvency, reorganization, moratorium or other similar laws of ge’neral application
affecting the enforcement of creditors’ rights and the exercise by courts of equitable powers.

Section 2.05 No Conflict; Required Filings and Consents.

(a) The execution and delivery of this Agrfeement and the Company Ancillary
Agreements by Company do not, and the perfqrmance; of t%ns Agreement and the Comc}:)}z:ngfter
Ancillary Agreements by Company will not, (i) conflict with or violate the ’Comga'r:i}./ _ Sa
Documents or the equivalent organizational documents of any of Company sdsu 2 1ar§ih,i S
(ii) subject to obtaining the vote of C;mpany’s s’(oc;khz’idff(:)rrst ﬁri rfasv:crti%i;l tgeoz; (gatézlr; SV o
Agreement and to compliance with the requiremen $S Hce.lble %) Comp,am o ey
with or violate any law, rule, regulation, order,. Judgmen_t or decree.ap;') cable o . or
of its subsidiaries or by which its or any of their respective properties is bound o ft,. N
' ¢ constitute a default (or an event that with notice or lapse of ime
Sgt)hrifs:}];énbzlclzrg?:%tt(?afucl)t) under, or alter the rights.or lei gations of any thlrcll patr.ty a(;;z,fmst or
to Company under, or give to others any rights of termination, amendment, ac:c«it era 1(;:; O o
cancellation of, or result in the creation of antEncurnbrzg;:;:1 1orrlx~1 gxrlt)é ng ethé grrlt)gz t 1: r?n O
of its subsidiaries pursuant to, any ma mor , ) P ,
Sro (r)?g:f zbiiga;?on to which Compa?ly or any of it§ subsidiarl.es isa partydor byf;vhigls E;ompany or
any of its subsidiaries or its or any of their respective properties are bouél orha dzcgault e
“Company Obligation™), except to the extent ggch cqgﬂ%ct,'ﬁolahon, r‘each , re ;te P
or other effect could not in the case of clauses (ii) or (iii) individually or in the aggregaic,
reasonably be expected to have a Material Adverse Effect on Company.
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(b) The execution and delivery of this Agreement and the Company Ancillary
Agreements by Company do not, and the performance of this Agreement and the Company
Ancillary Agreements by Company shall not, require Company to obtain or make, at or prior to the
Effective Time, any consent, approval, authorization or permit of, or filing with or notification to,
any Governmental Entity or third party, except (i) pursuant to applicable requirements, if any, of
the Securities Act of 1933, as amended (the “Securities Act”), the Securities Exchange Act of
1934, as amended (the “Exchange Act”), state securities laws (“Blue Sky Laws”), the pre-merger
notification requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as
amended (the “HSR Act”) and of foreign Governmental Entities and the rules and regulations
thereunder, the rules and regulations of the Nasdaq, and the filing and recordation of the Certificate
of Merger as required by Delaware Law and (ii) where the failure to obtain such consents,
approvals, authorizations or permits, or to make such filings or notifications, (A) could not,
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect on
Company or, after the Effective Time, Parent, or (B) would not prevent consummation of the

Merger or otherwise prevent the parties hereto from performing their obligations under this
Agreement.

Section 2.06 Legal Compliance; Permits.

(a) Neither Company nor any of its subsidiaries is in conflict with, or in default or
violation of, any Legal Requirement or Company Obligation, except for any conflicts, defaul‘ts or
violations that (individually or in the aggregate) would not cause Company to loge any r_nz_:lterxal
benefit or incur any material liability. No charge, complaint, claim, demand, notice, inquiry,
investigation, action, suit, proceeding, hearing or re\{iew by any Governmentgﬂ _Erghty is pending or,
to the knowledge of Company, being threatened against Company or its subs¥d1ar1fe§, nor, t.ot o
Company’s knowledge, has any Governmental Entity indicated to Compan)f in wn;ldng atn intenti
to conduct the same, other than, in each such case, those the outcome of which c;)ll‘lb.t'no ,O r
individually or in the aggregate, reasonably be expected to have th; effe;)ct. (c;f prohi m; 12%: " o
materially restricting any business practice qf Com}?apy_or any of its Zu si ;aglesi;l eszb % e oy
of material property by Company or any of its subsidiaries or the conduct ot bu y

or any of its subsidiaries.

(b) Company and its subsidiaries hold all franchises, g.rants, authorizations, 1
permits, licenses variances, exemptions, easements, consents, certifications, ordersf z(ijnd approx;a;l (si
: ’ iti i to the operation of the business ot Company

from Governmental Entities which are necessary 0 e b O i

i idiari tively, the “Company Permits ); and Company an

its subsidiaries taken as a whole (collec , . ompay A0

idian 1 1 i f the Company Permits, except where
bsidiaries are in compliance with the terms o :
15112)]d or be in compliance with the terms of such Company Permits would not reasonably be

expected to have a Material Adverse Effect on Company.

Section 2.07 SEC Filings; Financial_Statements.

(a) Company has made available to Parent (through reference to documents filed

by EDGAR or otherwise) a correct and complete copy of each report, schedule, registration

statement and definitive proxy statement filed by Company with the Securities and Exchange
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Commission (“SEC”) since December 31, 1997 (the “Company SEC Reports”), which are all the
forms, reports and documents required to be filed by Company with the SEC since such date. As
of their respective dates, the Company SEC Reports (A) were prepared in accordance with the
requirements of the Securities Act or the Exchange Act, as the case may be, and (B) did not at the
time they were filed (or if amended or superseded by a filing prior to the date of this Agreement,
then on the date of such filing) contain any untrue statement of a material fact or omit to state a
material fact required to be stated therein or necessary in order to make the statements therein, in
light of the circumstances under which they were made, not misleading. Company does not have
any subsidiaries that are required to file any reports or other documents with the SEC.

(b) Each set of financial statements (including, in each case, any related notes
thereto) contained in the Company SEC Reports was prepared in accordance with generally
accepted accounting principles (“GAAP”) applied on a consistent basis throughout the periods
involved (except as may be indicated in the notes thereto and except that unaudited statements do
not contain footnotes in substance or form required by GAAP, as is permitted by Form 10-Q of the
Exchange Act) and each fairly presents in all material respects the financial position of Company at
the respective dates thereof and the results of its operations and cash flows for the periods

indicated, except that the unaudited interim financial statements were or are subject to normal year-
end adjustments.

() Company has previously furnished to Parent a complete and correct copy of
any amendments or modifications, which have not yet been filed with the SE_ZC but which are
required to be filed after the date hereof, to agreements, documents or othef -1nstruments which
previously had been filed by Company with the SEC pursuant to the Securities Actor the

Exchange Act.

Qection 2.08 No Undisclosed Liabilities. Neither Company nor any of its su‘psidian;s has
any liabilities (absolute, accrued, contingent or otherwise) of a nature rgqulred todbe de:s\i}i(t)}ie(} /:(inA ;
i v financial statements prepared in accordanc
balance sheet or in the related notes to the . : _ SAAP
indivi 1 he business, results of operations, a
‘hi dividually or in the aggregate, material to t , operations, as
\t}hlc};izrleé;gdlirizn of yCompany and its subsidiaries taken as a whole, except () hab{lm}is C(leSdOS;j
olrn :I:ovided for in Company’s unaudited balance sheet as of JuneJ30, 239(?02;egofon§ ;1:1 t0 :pric)or?i)o t}):e
i i) liabilities incurred since June 30, an .
SEC Reports or in the related notes, (i) : . o2 o
i i hich have not resulted, in the aggregate,
te hereof in the ordinary course of business W . . : :
crlr?aferiirl increase in Company’s liabilities from those disclosed or provided for in Compa&); ielawd
unaudited balance sheet as of June 30, 2000 set forth in the Corppany SEC Report.s orin
notes, or (iii) liabilities incurred after the date hereof in the ordinary course of business.

1 1 Events. Since June 30, 2000, there has not
Section 2.09  Absence of Certain Changes or . : (
been: (1) Z;; Material Adverse Effect on Company, (ii) any lileclaratloxst,y s)ejctmgsail)s;élteo? :ﬁizl?nt of
. istributi i erty) inre ,
ividend on, or other distribution (whether in cash, stock or prop : -
z(llngn?;;:;lc;ﬁ: or0 any of its subsidiaries’ capital stock, or any purchasse, redemption or other acquisition

by Company of any of Company’s capital stock or any othe‘r securities of Compan); 1r:)r 1;se it
sgbsidiaries or any options, warrants, calls or rights to acquire any such shares or other
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effective employment, Severance, termination or indemnification agreement or any agreement the
benefits of Which would be contingent or the terms of which would be materially altered upon the
conswatlgn of the transactions contemplated hereby, (v) entry by Company or any of its
subsidiaries into any licensing or other agreement with regard to the acquisition or disposition of any
Intellectual Property (as defined in Section 2.17) other than licenses disclosed in Section 2.1 7(g) of
the Cox?apany Schedule, (vi) any amendment or consent with respect to any licensing agreement filed
or required to be filed by Company with the SEC, (vii) any material change by Company in its
acggunting methods, principles or practices, except as required by concurrent changes in GAAP,
(viil) any material revaluation by Company of any of its assets, including, without limitation, writing
down the value of capitalized inventory or writing off notes or accounts receivable or any sale of
assets of Company other than in the ordinary course of business, or (x) any material Tax elections
made or a change of tax accounting method.

Section 2.10  Absence of Litigation. Except as specifically disclosed in the Company SEC
Reports, as of the date hereof, there are no material claims, actions, suits or proceedings pending or,
to the knowledge of Company, threatened (or, to the knowledge of Company, any governmental or
regulatory investigation pending or threatened) against Company or any of its subsidiarifas or any
properties or rights of Company or any of its subsidiaries, before any Governmental Entity.

Section 2.11 Employee Benefit Plans.

(a) All material employee compensation, incentive, fringe or benefit pla'ns,
programs, policies, commitments or other similar arrangements (whether or not set .for_th ina
written document and including, without limitation, all “employee benefit plans™ within the
meaning of Section 3(3) of the Employee Retirement Income Sgcurity Act of 1974, as amended
(“ERISA”)) covering any active employee, former employee, dlrectc_)r or consultant qf Cgmpany,
any subsidiary of Company or any trade or business (whether or not incorporated) Wh}ch isa
member of a controlled group or which is under common control w1th. Company w1th1.n the
meaning of Section 414 of the Code (an “ERISA Affiliate™) or (ii) with respect to Wth'h Company
has matenal liability as of the date hereof, and covering any active, formgr emplqyee, élrector or
consultant of Company, any subsidiary of Company or any ERISA.Afﬁhate are listed in
Section 2.11(a) of the Company Schedule (the “Plans™). Excep_t with respect to In}ematlonal
Employee Plans (as defined in Section 2.11(h) below) that prov.lde benefits prlm'flrlly to comply
with applicable local laws, Company has provided or mgde avz.nlable.to Pare.nt:_ (1)'correct and
complete copies of all documents embodying each Plan including (without limitation) ail

amendments thereto, and all related trust documents; (ii) the three (3) most recent annual reports
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(Form Series 5500 and all _schedules and financial statements attached thereto), if any, required
under ERISA or the Code in connection with each Plan; (iii) the most recent summary plan

contracts. anc.i similar written agreements and contracts relating to each Plan; (x1) all material
communications to employees or former employees relating to any amendments, terminations
estgbllshments, increases or decreases in benefits, acceleration of payments or vésting schedul’es
Wthh. would result in a material liability under any Plan or proposed Plan; and (xii) all currently
effective registration statements, annual reports (Form 11-K and all attachjments thereto) and ]

prospectuses prepared in connection with any Plan that includes securities registered under the
Securities Act.

(b)  Each Plan has been maintained and administered in all material respects in
compliance with its terms and with the requirements prescribed by any and all statutes, orders,
rules and regulations, including but not limited to ERISA and the Code, which are applicable to
such Plans. No suit, action or other litigation (excluding claims for benefits incurred in the
ordinary course of Plan activities) has been brought or, to the knowledge of Company, is
threatened, against or with respect to any such Plan. There are no audits, inquiries or proceedings
pending or, to the knowledge of Company, threatened by the Internal Revenue Service (the “IRS™)
or Department of Labor (the “DOL”) with respect to any Plans. All contributions, reserves or
premium payments required to be made or accrued as of the date hereof to the Plans have been
timely made or accrued. Any Plan intended to be qualified under Section 401(a) of the Code and
each related trust intended to qualify under Section 501(a) of the Code (i) has either obtained a
favorable determination, notification, advisory and/or opinion letter, as applicable, as to its
qualified status from the IRS or still has a remaining period of time under applicable Treasury
Regulations or IRS pronouncements in which to apply for such letter and to make any amendments
necessary to obtain a favorable determination, and (ii) incorporates or has been amended to
incorporate all provisions required to comply with the Tax Reform Act of 1986 and subsequent
legislation to the extent such amendment or incorporation is required. Company does not have. any
plan or commitment to establish any new Plan or to modify any Plan (except to the extent required
by law or to conform any such Plan to the requirements of any applicable law, in each case as
previously disclosed to Parent in writing, or as required by this Agreement). Each Plan can l;)e
amended, terminated or otherwise discontinued after the Effective Time in accordance with its
terms, without liability to Parent, Company or any of its ERISA Affiliates except as otherwise
provided in the Plan (other than ordinary administration expenses and expenses for benefits

accrued but not yet paid).
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(c) Neither Company nor any its ERISA Affiliates has at any time ever
maintained, established, sponsored, participated in, or contributed to any plan subject to Title IV of
ERISA or Section 412 of the Code, and at no time has Company or any of its ERISA Affiliates
contributed to or been requested to contribute to any “multiemployer plan,” as such term is defined
in ERISA or to any plan described in Section 413(c) of the Code. Neither Company, any of its
ERISA Affiliates, nor, to the knowledge of Company, any officer or director of Company or any of
ERISA Affiliates is subject to any liability or penalty under Section 4975 through 4980B of the
Code or Title I of ERISA. No “prohibited transaction,” within the meaning of Section 4975 of the
Code or Sections 406 and 407 of ERISA, and not otherwise exempt under Section 408 of ERISA,

has occurred with respect to any Plan which could subject Company or its subsidiaries to material
liabilities.

(d) None of the Plans promises or provides retiree medical or other retiree welfare
benefits to any person except as required by applicable law, and neither Company nor any of its
subsidiaries has represented, promised or contracted to provide such retiree benefits to any
employee, former employee, director, consultant or other person, except (i) to the extent required
by statute or (ii) for benefits the cost of which are fully paid for by such person. '

(e) Neither Company nor any of its subsidiaries is bound by or subject to (and
none of its respective assets or properties is bound by or subject to) any arrangement with any labor
union. No employee of Company or any of its subsidiaries is represented by any labor union or
covered by any collective bargaining agreement relating to Company or any of its subsidiaries and,
to the knowledge of Company, no campaign to establish such representation is in progress. There
is no pending or, to the knowledge of Company, threatened labor dispute involvmg Company or
any of its subsidiaries and any group of its employees nor has Company or any of its subS1dfanes
experienced any significant labor interruptions over the past three (_3) years. C.Ompan).' and its
subsidiaries are in compliance in all material respects with all applicable material foreign, federal,
state and local laws, rules and regulations respecting employment, employment practices, terms
and conditions of employment and wages and hours.

) Neither Company nor any of its ERISA Afﬁliatqs has, pr_ior to the %féeg%\;A
Time and in any material respect, violated any of the health continuation requlren.lents 0t R ,
the requirements of the Family Medical Leave Act of 1993, as _amended, the requlr%men ,s ond
Womens’ Health and Cancer Rights Act, as amended, the reqqlrements of the New holrns a
Mothers’ Health Protection Act of 1996, as amended, the reqmremepts of the_: Healt i ns?ra}m\ie
Portability and Accountability Act of 1996, as amended, or any similar provisions o state la

applicable to employees of Company.

Except as required by the Code, including the effect of the termination
described in S(i):tion 5.08(2), neitlcller the execution and delivery of this Agrt.aem.ent by1 Cpmpany nor
the consummation by Company of the transactions conterpplated hereby will (i) ;esu tin any
payment (including severance, unemployment §ompensat10n, golden parachute, bonus 2} y
otherwise) becoming due to any stockholder, dlrectpr or.employee of Company 1’(l)r any e
subsidiaries under any Plan or otherwise, (ii) materially increase any benefits otherwise pay
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under any Plan, or (iii) except as required by the Code, result in the acceleration of the time of
payment or vesting of any such benefits.

(h)  Each Plan that has been adopted or maintained by Company or any of its
subsidiaries, whether informally or formally, for the benefit of current or former employees of
Company or any of its subsidiaries outside the United States (“International Employee Plan”) has
been established, maintained and administered in material compliance with its terms and conditions
and with the requirements prescribed by any and all statutory or regulatory laws that are applicable
to such International Employee Plan. No International Employee Plan has unfunded liabilities that,
as of the Effective Time, will not be offset by insurance or fully accrued. Except as required by
law or the terms of any such plan, no condition exists that would prevent Company or Parent from
terminating or amending any International Employee Plan at any time for any reason.

Section 2.12  Registration Statement; Proxy Statement. None of the information supplied or
to be supplied by Company for inclusion in: (i) the registration statement on Form S-4 to be filed
with the SEC by Parent in connection with the issuance of the Parent Common Stock in or as a result
of the Merger (the “S-4”) will, at the time the S-4 becomes effective under the Securities Act,
contain any untrue statement of a material fact or omit to state any material fact required to be stated
therein or necessary in order to make the statements therein, in light of the circumstances under
which they were made, not misleading; and (ii) the joint proxy statement/prospectus to be filed with
the SEC by Company pursuant to Section 5.01(a) (the “Proxy Statement/Prospectus™) will, at the
date mailed to the stockholders of Company, at the time of the stockholders’ meeting of Company
(the “Company Stockholders’ Meeting”) and at the Effective Time, in connection with the
transactions contemplated hereby, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements therein, in
light of the circumstances under which they are made, not misleading. -The Proxy
Statement/Prospectus will comply as to form in all material respects with the provisions of the _
Exchange Act and the rules and regulations promulgated by the SEC thereunder. Notw1th§tand1ng
the foregoing, Company makes no represgntatioq or warranty with respect to gny mforinanon
supplied by Parent or Merger Sub which is contained in any of the foregoing documents.

Section 2.13  Restrictions on Business Activities. There is no judgment, _injuncti.(c)ir'l, grdc?r Zr
decree binding upon Company or its subsidiaries or to which Company or any pf its subsi }aflxes 1sd
party which has or would reasonably be expected to have the effect of prthbltijngdqr materially an

icti i tice of Company or any of its subsidiaries, any
ersely restricting any current business pract “omp :
z:;:ccizqfuisiti}(;n of propegrty by Company or any of its subsidiaries or the conduct of business by

Company or any of its subsidiaries as currently conducted.

Section 2.14  Title to Property. Neither Company nor any of its subsidiaries odwr;sghn(c)); il:r;ls
Company or any of its subsidiaries previously 9wned, any rfaal property. llCo;rtllll)a.ny a:ter?al
subsidiaries have good and valid title to, or valid leasehold interests 1n, a 3 . eﬁr 1;1 terial,
properties and assets, free and clear of all Encumbrances except as reflected in the fin

statements contained in the Company SEC Reports and except for }iens for taxes or Otfhe:' e
governmental charges or levies not yet due and payable and such liens or other imperiectio ,
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if any, that could not reasonably be expected to result in a Material Adverse Effect on Company. All
material leases or subleases pursuant to which Company or any of its subsidiaries lease from others
real or personal property are set forth in Section 2.14 of the Company’s Schedule (the “Company
Leases”). Company has delivered to Parent full and complete copies of all Company Leases as
amendgd to date. Each of the Company Leases is in full force and effect in accordance with their
respective terms and there is not, under any of such leases, any existing default or event of default of
Company or any of its subsidiaries or, to Company’s knowledge, any other party.

Section 2.15 Taxes.

(a) Definition of Taxes. For the purposes of this Agreement, “Tax” or “Taxes”
refers to any and all federal, state, local and foreign taxes, assessments and other governmental
charges, duties, impositions and liabilities relating to taxes, including taxes based upon or
measured by gross receipts, income, profits, sales, use and occupation, and value added, ad
valorem, transfer, franchise, withholding, payroll, recapture, employment, excise and property
taxes, together with all interest, penalties and additions imposed with respect to such amounts and

any obligatiops under any agreements or arrangements with any other person with respect to such
amounts and including any liability for Taxes of a predecessor entity.

(b)  Tax Returns and Audits.

(1) Company and each of its subsidiaries have timely filed all federal, state, local
and foreign returns, estimates, forms, information statements and reports (“Returns”) relating to
Taxes required to be filed by Company and each of its subsidiaries with any Tax authority, except
such Returns which are not, individually or in the aggregate, material to Company. Company and
each of its subsidiaries have paid all Taxes required to be paid whether or not shown to be due on

such Retumns.

(i1) Company and each of its subsidiaries as of the Effective Time will have
withheld with respect to its employees all federal and state income Taxes, Taxes pursuant to the
Federal Insurance Contribution Act, Taxes pursuant to the Federal Unqmp}qyment Ta>§ Act and
other Taxes required to be withheld, except such Taxes which are not, individually or in the

aggregate, material to Company.

(111) Neither Company nor any of its subsidie%ries has been Qelinquent in the
payment of any material Tax. There is no material Tax c?eﬁcwncy outstanding, pro.posed or
assessed against Company or any of its subsidiaries. Nelthgr Company nor any of its subs.1d1ar1es
has executed any unexpired waiver of any statute of limitations on or extension of any period for

the assessment or collection of any Tax.

(iv) No audit or other examination of any Return of Company or any Qf its
subsidiaries by any Tax authority is presently in progress, nor has Compfiny_or any of its
subsidiaries been notified of any request for such an audit or other examination.
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(v) No adjustment relating to any Returns filed or required to be filed by
Company or any of its subsidiaries has been proposed in writing, formally or informally, by any
Tax authority to Company or any of its subsidiaries or any representative thereof.

(vi) Neither Company nor any of its subsidiaries has any liability for any material
unpaid Taxes (whether or not shown to be done on any Return) which has not been accrued for or
reserved on Company’s balance sheet dated June 30, 2000 in accordance with GAAP, whether
asserted or unasserted, contingent or otherwise, which is material to Company, other than any
liability for unpaid Taxes that may have accrued since April 1, 2000 in connection with the
operation of the business of Company and its subsidiaries in the ordinary course. There are no
liens with respect to Taxes on any of the assets of Company or any of its subsidiaries, other than

liens which are not individually or in the aggregate material, or customary liens for current Taxes
not yet due and payable.

(vi1) There is no contract, agreement, plan or arrangement to which Company or
any of its subsidiaries is a party as of the date of this Agreement, including but not limited to the
provisions of this Agreement, that, individually or collectively, should give rise to the payment of
any amount that would not be deductible pursuant to Sections 280G, 404 or 162(m) of the Code.
There is no contract, agreement, plan or arrangement to which Company or any of its subsidiaries
is a party or by which it is bound to compensate any individual for excise taxes paid pursuant to
Section 4999 of the Code.

(viit) Neither Company nor any of its subsidiaries has filed any consent agreement
under Section 341(f) of the Code or agreed to have Section 341(f)(2) of the Code apply to any
disposition of a subsection () asset (as defined in Section 341(f)(4) of the Code) owned by

Company or any of its subsidiaries.

(ix) Neither Company nor any of its subsidiaries is party to or has any obligation
under any tax-sharing, tax indemnity or tax allocation agreement or arrangement.

(x) None of Company’s or its subsidiaries’ assets are tax exempt use property
within the meaning of Section 168(h) of the Code.

(x1) Neither Company nor any of it.s sul?sidiar'ies' has. constituted eith;r a o o
“distributing corporation” or a “controlled corporgtlon” ina dlstrlbu_tlon of stock qu?hhf.ymg or
free treatment under Section 355 of the Code (x) In the. two years prior to the‘flate ,o, t }‘s .
Agreement or (y) in a distribution which could otherwise constitute part of a “plan” or “'series 0

related transactions” (within the meaning of Section 355(¢) of the Code) in conjunction with the

Merger.

(xii) Company and each of its subsidiaries are in full compliance with all terms and
conditions of any Tax exemptions, Tax holiday or other Tax reduction agreement or order of a
territorial or foreign government and the consummation of the Merger w11.1 not have any adverseth
effect on the continued validity and effectiveness of any such Tax exemptions, Tax holiday or other
Tax reduction agreement or order.
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‘(xiii) Company has not been and will not be required to include any adjustment in
taxable income for any tax period (or portion thereof) pursuant to Section 481 or 263A of the Code
or any comparable provision under State or foreign Tax laws as a result of transactions or events
occurring, or accounting methods employed, prior to the closing.

_ (xiv)  Company has never been a member of an affiliated group of companies within the
meaning of Section 1504 of the Code. Company has no liability for Taxes of any Person other than
Company (i) under Section 1502-6 of the Treasury regulations (or any comparable provisions
under state or foreign law) or (i1) as a transferee or successor.

Section 2.16 Brokers. Except for fees payable to each of Broadview International LLC,
pursuant to an engagement letter dated September 16, 1999, 2000, and fees payable to C.E.
Unterberg, Towbin, pursuant to an engagement letter dated August 30, 2000 (as amended September
25, 2000) a copy of each of which has been provided to Parent, Company has not incurred, nor will
it incur, directly or indirectly, any liability for brokerage or finders fees or agent’s commissions or
any similar charges in connection with this Agreement or any transaction contemplated hereby.

Section 2.17 Intellectual Property. For the purposes of this Agreement, the following terms
have the following definitions:

“Intellectual Property” shall mean any or all of the following and all worldwide
common law and statutory rights in, arising out of, or associated therewith: (1) patents
and applications therefor and all reissues, divisions, renewals, extensions,
provisionals, continuations and continuations-in-part thereof (“‘Patents”);

(ii) inventions (whether patentable or not), invention disclosures, improvements, trade
secrets, proprietary information, know how, technology, technical data and customer
lists, and all documentation relating to any of the foregoing; (iii) copyrights,
copyright registrations and applications therefor, and all other rights corresponding
thereto throughout the world; (iv) domain names, uniform resource losators ‘
(“URLs™) and other names and locators associated with the InFem.et ( Domam.
Names”); (v) industrial designs and any registrations and ‘::lpphcatlons therefor; ;
(vi) trade names, logos, common law trademarks and service marks, trademark an
service mark registrations and applications therefor; (vii) all flata}bases and data ;
collections and all rights therein; (viii) all moral aqd economic rlghts.of authors anf
inventors, however denominated; and (ix) any similar or equivalent rights to any o

the foregoing (as applicable).

“Company Intellectual Property” shall mean any Intell_ectual Property that is owned
by, or exclusively licensed to, Company and its subsidianes.

“Registered Intellectual Property” means all Intellectual Property that 1s the subject
of an application, certificate, filing, registration or other document .1ssued, filed with,
or recorded by any private, state, government or other legal authority and that has not

been abandoned or allowed to lapse.
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“Company Registered Intellectual Property” means all of the Registered

Intellectual Property owned by, or filed in the name of, Company or any of its
subsidiaries.

(a) Section 2.17(a) of the Company Schedule is a complete and accurate list of all
Company Registered Intellectual Property which specifies the jurisdictions in which each such item
of Company Registered Intellectual Property has been issued or registered and lists any
proceedings or actions before any court or tribunal (including the United States Patent and

Trademark Office (the “PTO”) or equivalent authority anywhere in the world) related to any of the
Company Registered Intellectual Property.

(b) No Company Intellectual Property or product or service offering of Company
or any of its subsidiaries (a “Company Product”) is subject to any proceeding or outstanding
decree, order, judgment, contract, license, agreement, or stipulation (other than those imposed by
applicable law) restricting in any manner by its terms the use, transfer, or licensing thereof by
Company or any of its subsidiaries, or which may affect the validity, use or enforceability of such
Company Intellectual Property or Company Product.

(c) Each item of Company Registered Intellectual Property is, to the knowledge
of Company, valid and subsisting. All necessary registration, maintenance and renewal fees
currently due in connection with such Company Registered Intellectual Property have been made.
All necessary documents, recordations and certificates in connection with such.Company
Registered Intellectual Property have been filed with the relevant patent, copyright, trademark or
other authorities in the United States or foreign jurisdictions, as the case may be, for the purposes
of maintaining such Company Registered Intellectual P.roperty, except, in such case, as would not
materially adversely affect such item of Company Registered Intellectual Property.

(d) Company or one of its subsidiaries owns and has good title to or has all
necessary licenses to each material item of Company Intell_ecttll_al Propert)‘; ‘frc;e:t(;(fl e;r;ztricﬁons
ing 11 i d non-exclusive licenses and reia
Encumbrance (excluding rights of licensor an v 5 trict
granted in the (ordinary course). In this paragraph the term “Encumbrance” excludes infringement

of Company Intellectual Property by third parties.

(e) To the extent that any Intellectual Property that has been dev;loped 03 .cre:ate.d
independently by a third party or jointly with a third party for Qompany or any ofPlts jubtm jaries 1s
used by Company or any of its subsidiaries or is incorporated into anthortnpan(){ Cg(;n ;:n s; hereby

i i 1 ith respect thereto an
has a written agreement with such third party wit 2 !
E::ict)l?;fe(l?)yha&slsobtained ov\%nership of, and is the exclusive owner of, or (ii) has obtained a perpetual,

non-terminable license to all such Intellectual Property.

€9 Neither Company nor any of its subsidiaries has transferred ownership of, or
granted any exclusive license with respect to, any material Company Intellectual Property, to any

third party.
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(g) Section 2.17(g) of the Company Schedule lists all material contracts, licenses
and agreements to which Company or any of its subsidiaries is a party: (i) with respect to Company
Intellectual Property licensed or transferred to any third party (other than end-user licenses in the
ordinary course); (ii) pursuant to which a third party has licensed or transferred any Intellectual
Property to Company or any of its subsidiaries; or (iii) by which Company has agreed to, or
assumed, any obligation or duty to warrant, indemnify, reimburse, hold harmless, guarantee or
otherwise assume or incur any obligation or liability to provide a right of rescission with respect to

the infringement or misappropriation by Company or such other person of Intellectual Property
Rights of anyone other than Company.

(h) All contracts, licenses and agreements listed in Section 2.17(g) of the

Company Schedule are in full force and effect. The consummation of the transactions
contemplated by this Agreement will neither violate nor result in the breach, modification,
cancellation, termination or suspension (“Termination™) of such contracts, licenses and
agreements by their terms. Each of Company and its subsidiaries is in compliance with any such
contracts, licenses and agreements. To the knowledge of Company, all other parties to such
contracts, licenses and agreements are in material compliance with, and have not breached any
term of, such contracts, licenses and agreements, which breach has not been cured. Following the
Closing Date, the Surviving Corporation will be permitted to exercise all of Company’s rights
under such contracts, licenses and agreements by their terms to the same extent Company and its
subsidiaries would have been able to had the transactions contemplated by this Agreement not
occurred and without the payment of any additional amounts or consideration other thar} ongoing
fees, royalties or payments which Company would otherwi§e be required to pay. There is no
provision in any of Company’s contracts or agreements which, as a result of this Agreement and
the transactions contemplated by this Agreement, requires Parent or Merger Sub to (i) gre;r.n to ar(;y
third party any right to or with respect to any material Intellectual Property owned by, or license

- . ; - te or other material restriction on
to, either of them, (ii) be bound by, or SUbJeCt_ to, any non-compe . rovalties or
the operation or scope of their respective businesses, or (iil) be obligated to pily allaer );r ot
other material amounts to any third party in excess of those payable by Parent or g ’

respectively, prior to the Closing.

(1) Company’s and its subsidiaries’ design, development, mgnufatc)tgcrlg, -
distribution, reproduction, marketing or sale of the products of Comp.any fﬁldlltf T}l cstlu ;gf;p;:y
? » . -
infri i i t infringe or misappropriate the Intelle
ot infringed or misappropriated and does not 1 1 -
gf any thi%d party, and does not constitute unfair competition or trade practices under the laws of

any jurisdiction.
)] Neither Company nor any of its subsidiaries has received written notice from

any third party that the operation of the business of Company' or any of %ts subs:dfanes gr any act,
roduct or service of Company or any of its subsidiaries, infringes or mlsapproprlates_t e tor the
IIjntellectual Property of any third party or constitutes unfair competition or trade practices under

laws of any jurisdiction.
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(k) To the knowledge of Company, no person has infringed or misappropriated or
is infringing or misappropriating any Company Intellectual Property.

(1) Company and each of its subsidiaries has taken reasonable steps to protect
Company’s and its subsidiaries’ rights in Company’s confidential information and trade secrets that
it wishes to protect or any trade secrets or confidential information of third parties provided to
Company or any of its subsidiaries. Each of Company and its subsidiaries has a policy requiring
each employee and contractor to execute a proprietary information/confidentiality agreement
substantially in the form provided to Parent. All current and former employees and contractors of
Company and any of its subsidiaries have executed such an agreement.

Section 2.18 reement ntracts an mmitments. As of the date of this Agreement,
neither Company nor any of its subsidiaries is a party to or is bound by:

(a) any written employment or consulting agreement, contract or commitment
with any officer or employee of Company or any of its subsidiaries currently earning an annual
salary in excess of $100,000 or member of Company’s Board of Directors, other than those that are
terminable by Company or any of its subsidiaries on no more than thirty (30) days’ notice without
material liability or financial obligation to Company, except to the extent general principles of law
may limit Company’s ability to terminate employees at will;

(b) any material agreement of indemnification or any guaranty other than any
agreement of indemnification entered into in connection with the sale of products or license of
technology in the ordinary course of business;

(c) any agreement, contract or commitment containing any covenant limitiqg the
right of Company or any of its subsidiaries to engage in any line of business or to compete with
any person or granting any exclusive distribution rights;

(d) any agreement, contract or commitment relating to the disposition ort .
acquisition by Company or any of its subsidiaries after the date of this [lilgr;e?ent ofa r(zlraac;:lr;, -
i i f business or pursuant to which Company
ount of assets not in the ordinary course ot bu : ompany Of 317 %
:ﬁ;)sidiaries has any material ownership interest in any corporation, partnership, joint ¥

other business enterprise other than Company’s subsidianes;

. : .
(e) any material dealer, distributor, joint mmketer%.or c%eveltop'rgierlllttl ;irlzlr(r:zr; "
i idian inuing obligations 10 }

i or any of its subsidiarnes have continuing arkel
e WhIChhSSIrgpar:)}; servic):e and which may not be canceled without penalty ?p?snsr‘nl%tsllc; o
Pde:J cz’9t(‘)3)cdays ogry less, or any agreement pursuant to which (llompau:ty c:}r1 :tnzfv i(;l 11l . i
b ieati joi intellectual property vned,

inul ns to jointly develop any 1n : t
hal:/elcom'lmgzr:ﬁ (;Dt;}léitrlr?pany g&r any of its subsidiaries and which may not be canceled withou
whole or in part,

penalty upon notice of ninety (90) days or less;

contract or commitment t0 license any third party 10

1 reement, )
(D  anymaterial a8 act, service or technology or any material agreement,

manufacture or reproduce any Company prod
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contract or commitment to sell or distribute any Company products, service or technology except
agreements with distributors or sales representatives in the normal course of business cancelable

without penalty upon notice of ninety (90) days or less and substantially in the form previously
provided to Parent;

(g) any mortgages, indentures, guarantees, loans or credit agreements, security
agreements or other agreements or instruments relating to the borrowing of money by Company or
any of its subsidiaries or extension of credit (other than customer accounts receivable owing to

Company or any of its subsidiaries in the ordinary course of business and payable or dischargeable
in accordance with customary trade terms);

(h)  any material settlement agreement under which Company or any of its
subsidiaries has ongoing obligations;

(1) any other agreement, contract or commitment that calls for the payment or
receipt by Company or any of its subsidiaries of $1,000,000 or more;

)] any agreement under which the consequences of a default could reasonably be
expected to have a Material Adverse Effect on Company; or

(k) any other agreement, contract or commitment that is of the nature required to
be filed by Company as an exhibit to a Report on Form 10-K under the Exchange Act which has
not already been filed.

Company has delivered or made available to Parent a correct and complete copy of each
Company Contract (as defined below) as amended to date. Each Company Contract, with respect to
Company and any relevant subsidiary and, to Company’s kngwledge, all other parties thereto, is
legal, valid, binding, enforceable and in full force and effect in all respects. Neither Company nor
any of its subsidiaries, nor to Company’s knowledge any otper party to a Company antraclt), 13 in S
breach, violation or default under a Company Contract. Ne1th§:r Company nor any of its s:; fSl lxtarée
has received written notice within the last twelve months that it has breached, v1olgted or te auh_ih
under, any of the terms or conditions of any of the agrs:em.er?ts, contracts or comrqltr‘rjlc’.tnt; odzciosed
Company or any of its subsidiaries is a party of by which it is bound that are require t o be di
in the Company Schedule pursuant to this Section 2.18 (any such agreement, cor;:rac or o cancel
commitment, a “Company Contract”) in such a manner as would permit any ot ker party lodama L
or terminate any such Company Contract, or would Perrr}lt any other party to seek materna g
or other remedies (for any or all of such breaches, violations or defaults, in the aggregate).

i Opinion of Financi iSO has been advised by its financial
Section 2.19 nion of Financial Advisor. Company 1

advisor, C.E. Unterberg, Towbin, that in its opinion, as of the date of this Agreement, the Exchangicei
Ratio is, fair to stockholders of Company from a financial point of view, aqd Company shall provide
to Parent a copy of the written confirmation of such opinion as soon as available.

Section 2.20 Board Approval. The Board of Directors of Company has, as of the date of
this Agreement, (i) approved, subject to stockholder approval, this Agreement, the Company

23

CA\TEMP\Toys Merger Agreement. DOC

PATENT
REEL: 011869 FRAME: 0874



Ancillary Agreements and the Merger and the other transactions contemplated hereby and thereby,
(i1) determined that the Merger is consistent with the long-term business strategy of Company and is
in the best interests of the stockholders of Company and is on terms that are fair to such stockholders
(iii) adopted a resolution declaring the Merger advisable and (iv) determined unanimously to
recommend that the stockholders of Company adopt this Agreement.

Section 2.21 Vote Required. The affirmative vote of holders of a majority of the
outstanding shares of Company Common Stock which shares are entitled to vote with respect to the

Merger is the only vote of the holders of any class or series of Company’s capital stock necessary to
adopt this Agreement.

Section 2.22 Company Rights Agreement. Company has delivered to Parent a true and
complete copy of the Preferred Shares Rights Agreement, dated as of November 19, 1998, between
Company and ChaseMellon Shareholder Services, LLC (the “Company Rights Plan”). Company
has taken all action so that the entering into of this Agreement, the Stock Option Agreement, the
Company Voting Agreements and the Merger, the acquisition of shares pursuant to the Stock Option
Agreement and the other transactions contemplated hereby and thereby will not result in a grant of
any rights to any person under the Company Rights Plan.

Section 2.23  Pooling of Interests. To its knowledge, based on consultation with its
independent accountants, neither Company nor any of its directors, officers or affiliates has taken
any action which would interfere with Parent’s ability to account for the Merger as a “pooling of

interests.”

Section 2.24 Labor Matters. No work stoppage or labor strike agains.t 'C‘ompany is pex}ding
or, to Company's knowledge, threatened. Company does not knpw of any activities gr p(ri(_)cee?mgi
of any labor union to organize any employees. There are no actions, suits, clalmsi lg or 1fsepu z: 0
grievances pending, or, to the knowledge of Company, }hreatc?ned rel.atl-ng to am)}z1 abor, sfa ntga o
discrimination matters involving any Employee,.mcl}ldmg, without llmlfatxon, c nge‘s givlilduan N
labor practices or discrimination compla'int.s,. which, if adversely 'detenénned, wou ,alr? o y
in the aggregate, result in any material liability to _Compfiny. Neither : ompfax;y rll\(l)rtio Xal e
subsidiaries has engaged in any unfair labor practices w1thm the meaning of the a:b 1 Labor
Relations Act. Company is not presently, nor has 1t peen in the past, a party to, gr oun1 1 c?:i,ve y
collective bargaining agreement or union contract with respect to Employees and no colle

bargaining agreement is being negotiated by Company.

Section 2.25 Environmental Matters. Except as cot}ld not reasopably be expectle.:d to have ;1
Material Adverse Effect on Company, Company (i) has obtained all applicable permits, 1cer11§§san ag
other authorizations that are required under Environmental L"clws and all such perg?l'ts are \f/asl Jch
in full force and effect; (ii) is in compliance in all respgct_s with all- terms and con 1t1t0nvi .?h e
required permits, licenses and authorizations, and al‘S(.) is in comphance in ag;eslt).ec S lhedules e
limitations, restrictions, conditions, standards, Qrohlbltlons, r?qulrements, o 1g§ 101(115, sC
timetables contained in such Jaws or contained in any regulation, code, plar:i, (ler er, decr.e:l,ld iy has
judgment, notice or demand letter issued, entered, Promulgate.d or approved erctaulnLei:/
conducted its business in substantial compliance with all applicable Environmental Laws.
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“Environmental Laws” means all Federal, state, local and foreign laws and regulations relating to
pollution of the environment (including ambient air, surface water, ground water, land surface or
subsurface strata) or the protection of human health and worker safety, including, without limitation.
laws and regulations relating to emissions, discharges, releases or threatened releases of Hazardous
Materials, or otherwise relating to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials. “Hazardous Materials” means chemicals,
pollutants, contarninants, wastes, toxic substances, radioactive and biological materials, asbestos-
containing materials, hazardous substances, petroleum and petroleum products or any fraction
thereof, excluding, however, Hazardous Materials contained in products typically used for office and
janitorial purposes properly and safely maintained in accordance with Environmental Laws.

Section 2.26 Insurance. Company and each of its subsidiaries has insurance policies and
fidelity bonds of the type and in amounts customarily carried by persons conducting business or
owning assets, equipment and properties similar to Company and its subsidiaries (collectively, the
“Insurance Policies”). There is no claim by Company or any of its subsidiaries pending under any
of the Insurance Policies as to which coverage has been questioned, denied or disputed by the
underwriters of such policies or bonds, which denial of coverage could reasonably be expected to
have a Material Adverse Effect on Company. All premiums due and payable under the Insurance
Policies have been paid and Company and its subsidiaries are otherwise in compliance in all material
respects with the terms of the Insurance Policies. Company has not received notice of any
threatened termination of, or any material premium increase with respect to, any of the Insurance

Policies.

Section 2.27 State Takeover Statutes. The Board of Directors of Company has taken all
actions so that the restrictions contained in Section 203 of the Delaware Law applica_ble toa
“business combination” (as defined in such Section 203) will not apply to the execution, dglwery or
performance of this Agreement, the Company Ancillary Agreements or to the consummation of the
Merger or the other transactions contemplated by this Agreement or the Company Ancl;lllary N
Agreements. To the knowledge of Company, no other state takeover statute is applicable to the

Merger or the other transactions contemplated hereby.

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

intly and severally represent and warrant to Company, subject to

n writing in the disclosure letter supplied by Pa'rent to Comp'any

dated as of the date hereof (the “Parent Schedule™), which disclosure shall provide an excgpntcl)n to

or otherwise qualify the representations or warranties of Parent and Mergc;r iub i:}(l)ntamed ;:niatei -
i i i ber to such disclosure and the other repre

ection of this Agreement corresponding by num .

an warranties hgrein to the extent such disclosure shall reasonably appear to be applicable to such

other representations or warranties, as follows:

Parent and Merger Sub jo‘
such exceptions as are disclosed 1

Section 3.01 Qrganization and Qualification; Su idiari
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(a) Each of Parent and Merger Sub is a corporation duly organized, validly
existing and in good standing under the laws of the jurisdiction of its incorporation and has the

requisite corporate power and authority to own, lease and operate its assets and properties and to
carry on its business as it is now being conducted.

(b)  Parent has no material subsidiaries except for the corporations identified in the
Parent SEC Reports (as hereinafter defined). Neither Parent nor any of its subsidiaries has agreed
nor is obligated to make nor is bound by any Contract under which it may become obligated to
make, any future investment in or capital contribution to any other entity. Neither Parent nor any
of its subsidiaries directly or indirectly owns any 10% or greater equity or similar interest in, or any
interest convertible, exchangeable or exercisable for, any 10% or greater equity or similar interest
in, any corporation, partnership, joint venture or other business, association or entity other than the
entities identified in the Parent SEC Reports and Parent’s limited partnership or limited liability
company interests in venture capital funds. Neither Parent nor any of its subsidiaries directly or
indirectly owns, beneficially or of record, any shares of Company Common Stock or other equity
interest in Company other than pursuant to this Agreement and the Company Voting Agreements.

(©) Each of Parent and Merger Sub is qualified or licensed to do business as a
foreign corporation, and is in good standing (with respect to jurisdictions which recognize such
concept), under the laws of all jurisdictions where the character of the properties owned, leased or
operated by them or the nature of their activities requires such qualification or licensing, except
where the failure to be so qualified or licensed could not reasonably be expected to result in a
Material Adverse Effect on Parent.

Section 3.02  Certificate of Incorporation and Bylaws. Parent has previously furnished to
Company complete and correct copies of its Certificate of Incorporation and Bylaws as amen}(ied and
in effect as of the date of this Agreement (together, the “Parex?t Cha.rtel.~ Doguments ). fSEC
Parent Charter Documents are in full force and effect. Parent_ls not in V{olatlon of any 0 } e e
provisions of the Parent Charter Documents. Parent has preylously furnished to Corr(ljpzn} c(:ioirg;;ffect
and correct copies of Merger Sub’s Certiﬁcz;te owf1 Incorp(éralt;cglha;‘nrc:eliyll)i\:‘sl la;sezlallzlsir)l esuirﬁ Mo

1 reement (together, the “Merger Su documents”).
;ilgfé};;;j:rteDoofc?seﬁtgs are in fu(ll g)rce and effect. Merger Sub is not in violation of any of the

provisions of the Merger Sub Charter Documents.

Section 3.03 Capitalization. The authorized capital stock of Parent consists of 300,000,000
shares of Parent éommon Stock and 5,000,000 shares of preferred stock, ‘$0.001 par value per share,
650.000 of which are designated Series A Participating Preferred ?t90<1:l; 6( 7I;aire1111t Prei:;:rzgm

: 1 2000, (1) 119,190, shares o

K"). As of the close of business on September”30, ,
?Jt(:):lmz)n Stock were issued and outstanding; and (ii) no shares of Paren.t Preferred Stock werfe
issued or outstanding. The authorized capital stock of Merger Sub consists of l,OQO shzres :j)
common stock, $0.001 par value per share, all of which, as of the date Pereof, are issuec an )
outstanding fill of the outstanding shares of Parent’s and Merger Sub’s respeclt)llve cacllpltal :t,?gt

. i idly 1 id and nonassessable and wer
duly authorized and validly issued and are fully pai sessabls

?;tngignvislgtion of any preemptive rights, right of first refusal, or any similar rights. The shares of
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Parent Common Stock to be issued pursuant to the Merger, upon issuance will be, duly authorized,
validly issued, fully paid and nonassessable and free and clear of all Encumbrances. All of the
outstanding shares of capital stock (other than directors’ qualifying shares) of each of Parent’s
subsidiaries is duly authorized, validly issued, fully paid and nonassessable and all such shares (other

than directors’ qualifying shares) are owned by Parent or another subsidiary free and clear of all
Encumbrances.

Section 3.04  Authority Relative to this Agreement.

(a) Each of Parent and/or Merger Sub has all necessary corporate power and
authority to execute and deliver this Agreement and to execute and deliver the Stock Option
Agreement, the Company Voting Agreements and the Company Affiliate Agreements (the
“Parent Ancillary Agreements”) and to perform its obligations hereunder and thereunder and to
consummate the transactions contemplated hereby and thereby. The execution and delivery of this
Agreement and the Parent Ancillary Agreements by Parent and/or Merger Sub and the
consummation by Parent and/or Merger Sub of the transactions contemplated hereby and thereby
have been duly and validly authorized by all necessary corporate action on the part of Parent and/or
Merger Sub, and no other corporate proceedings on the part of Parent or Merger Sub are necessary
to authorize this Agreement and the Parent Ancillary Agreements or to consummate the
transactions so contemplated. This Agreement and the Parent Ancillary Agreements have been
duly and validly executed and delivered by Parent and/or Merger Sub and, assuming the due
authorization, execution and delivery by Company, constitute legal and binding obligations of
Parent and/or Merger Sub, enforceable against Parent and/or Merger Sub in accordance with their
respective terms.

Section 3.05 No Conflict; Required Filings and Consents.

(a) The execution, delivery and perfonpance Qf this Agreement and the Parent
Ancillary Agreements do not and will not, (i) conflict mth or violate the Pa:.ent Chrflrter3 I())csycltjments
or Merger Sub Charter Documents, (i1) subject to thg requirements set forth in Sectlonl.. b(1 )t
below, conflict with or violate any law, rule, regulation, order,‘Judgmen.t or decree.app 1cz; e 3 N
Parent or any of its subsidiaries or by which they or any of their respective l}:ropgztﬁesoeg:e (C));l;la o
affected, or (iii) result in any breach of or constitute a default .(or an event t’ at wrl\,/; n tice of p
of time or both would become a default) under, or matenall}f impair Parent’s orM erge T
rights or alter the rights or obligations of any third party against or 10 Parent (;lr " (c)arrlgof Sub unt ir;
or give to others any rights of termination, amendment, acceleration or cance i/[l r’sub ultin
the creation of an Encumbrance on any of the propﬁartles or assets gf P?rent orh' eggpe \ };
to, any material mortgage, Contract, permit, franchise or other obligation to whic arenrt?eS .
M’erger Sub is a party or by which Parent or Merger Sl?b or any of their re;pc:lctlye prope e
bound or affected, except to the extent such CO{lﬂ.lCt,' v.lolatlon, b.reach, default, 1mpeurme:ré1 o
effect could not in the case of clauses (ii) or (ii1) individually or in the aggregate, reasonably
expected to have a Material Adverse Effect on Parent.

(b) The execution and delivery of this Agreement and the I"arent Ancillary X
Agreements by Parent and/or Merger Sub do not, and the performance of this Agreement and the
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Parent Ancillary Agreements by Parent and/or Merger Sub shall not, require Parent or Merger Sub
to obtain or make any consent, approval, authorization or permit of, or filing with or notification to,
any Governmental Entity or third party except (i) pursuant to applicable requirements, if any, of the
Securities Act, the Exchange Act, Blue Sky Laws, the pre-merger notification requirements of the
HSR Act and of foreign governmental entities and the rules and regulations thereunder, the rules
and regulations of Nasdag, and the filing and recordation of the Certificate of Merger as required

by Delaware Law and (ii) where the failure to obtain such consents, approvals, authorizations or
permits, or to make such filings or notifications, (A) would not prevent consummation of the
Merger or otherwise prevent Parent or Merger Sub from performing their respective obligations

under this Agreement or (B) could not, individually or in the aggregate, reasonably be expected to
have a Material Adverse Effect on Parent.

Section 3.06 Legal Compliance. Neither Parent nor Merger Sub is in conflict with, or in
default or violation of, any Legal Requirement, except for any conflicts, defaults or violations that
(individually or in the aggregate) would not cause Parent or Merger Sub to incur any material
liability. No charge, complaint, claim, demand, notice, inquiry, investigation, action, suit,
proceeding, hearing or review by any Governmental Entity is pending or, to the knowledge of
Parent, being threatened against Parent or Merger Sub, nor, to Parent’s knowledge, has any
Governmental Entity indicated to Parent in writing an intention to conduct the same, other than, in
each such case, those the outcome of which could not, individually or in the aggregate, reasonably
be expected to have the effect of prohibiting or materially restricting any business practice of Parent
or Merger Sub, any acquisition of material property by the Parent or Merger Sub or the conduct of
business by Parent or any of its subsidiaries.

Section 3.07 SEC Filings; Financial Statements.

(a) Parent has made available to Company (through reference to dpcumpnts filed
by EDGAR or otherwise) a correct and complete copy of e_ach report, sc.hedule, rezc;i)stra;llon1 007
statement and definitive proxy statement filed by Parent with the SEC since Decem e;t i)e e
(the “Parent SEC Reports”), which are all the f01jrns, reports and documents recggg: Reo b
by Parent with the SEC since such date. As of.thelr respective dates_, }he Parent oEC h};n et
(A) were prepared in accordance with the requirements of the Sec1'1r1t1es Actdor the Exc o gb ¢ ,
as the case may be, and (B) did not at the time they were filed (or if mende or supers:itrue y
filing prior to the date of this Agreement, then on t}.le date of su.ch filing) contzc:limhany. u N sty
statement of a material fact or omit to state a material fa}ct required to be stateh. ther;:m cessar
in order to make the statements therein, in light of the_ circumstances under whic ht ecylz wer e ,
not misleading. None of Parent’s subsidiaries is required to file any reports or other docum

with the SEC.

(b)  Each set of consolidated financial statements (incluc_ling, in each cas?t,hag)AA R
related notes thereto) contained in the Parent SEC Rt?ports was prepared in acgotdzcilx}cetv\s bG8
applied on a consistent basis throughout the periods involved (e'xcept as may be 1;1 t1<:a e inthe
notes thereto and except that unaudited statements do not contain footnotes in SL;] ; z-u'{ce oesems -
required by GAAP, as is permitted by Form 10-Q of the Exchange Act) and each fairly pr
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all material respects the consolidated financial position of Parent and its subsidiaries at the
respective dates thereof and the consolidated results of their operations and cash flows for the

periods indicated, except that the unaudited interim financial statements were or are subject to
normal year-end adjustments.

(c) Parent has previously furnished to Company a complete and correct copy of
any amendments or modifications, which have not yet been filed with the SEC but which are
required to be filed, to agreements, documents or other instruments which previously had been
filed by Parent with the SEC pursuant to the Securities Act or the Exchange Act.

Section 3.08 No Undisclosed Liabilities. Neither Parent nor any of its subsidiaries has any
liabilities (absolute, accrued, contingent or otherwise) of a nature required to be disclosed on a
balance sheet or in the related notes to the consolidated financial statements prepared in accordance
with GAAP which are, individually or in the aggregate, material to the business, results of operations
or financial condition of Parent and its subsidiaries taken as a whole, except (i) liabilities disclosed
or provided for in Parent’s unaudited balance sheet as of June 30, 2000 as set forth in the Parent SEC

Reports or in the related notes or (ii) liabilities incurred since June 30, 2000 in the ordinary course of
business.

Section 3.09  Absence of Certain Changes or Events. Since June 30, 2000, there has not
been: (i) any Material Adverse Effect on Parent, (ii) any declaration, setting aside or payment of any
dividend on, or other distribution (whether in cash, stock or property) in respect of, any of Parent’s
or any of its subsidiaries’ capital stock, or any purchase, redemp'tion or Ptper_ acquisition by Parent of
any of Parent’s capital stock or any other securities of Parent or its subsidiaries or any options,
warrants, calls or rights to acquire any such shares or other securities except f_or repurchases from
employees following their termination pursuant to the terms of thelr pre-ex1s;mg stczf:k opuonoc;ritS
purchase agreements, (ii1) any split, combination or reclasmﬁc.atl'on of any 0 Parer:h sdor arrxiyn orns
subsidiaries’ capital stock, (1v) any material change by .Parent in its accoummgdme toof,cy()) nseni)with
or practices, except as required by cff)lncc:lurrent chan(igfs ll)ne %ﬁ?g;(;znilg :Ekelnt h?gx;ic o (v any
respect to any licensing agreement liled ot requirec ’ : nt witl . ; o

' i Parent of any of its assets, including, without limitation, writing
I\IJ];T: slf lc;z;?i:ﬁtzfclll i?\,/entory or wn};ing off notes or accounts receivable or any sale of assets of the

Parent other than in the ordinary course of business.

Section 3.10  Absence of Litigation. As of the date hereof, there are no claim_s, suits, N
actions or proceedings that have a reasonable likelihood of success on the merlt? ptendll;]g_dq;,r :25 e
inst, relating to or affecting Parent or any of its subsidiz ,
knowledge of Parent, threatened against, > O . h e any
t, comumission, agency, instrumentality or , or
before any court, governmental department, ’ : o i
I i 10in the consummation of the transactions contemp
arbitrator that seek to restrain or enjoin '
Agreement or that could otherwise reasonably be expected to have a Material Adverse Effect on

Parent.

Section 3.11 Registration Statement; Proxy Statement. None of the information sgpphe?1 orr
to be supplied by Parent for inclusion in: (i) the S-4 will, at the time the $-4 becomes effectlycl: }1;: te
the Securities Act, contain any untrue statement of a material fact or omit to state any materia
229.
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required to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they are made, not misleading; and (ii) the Proxy Statement/Prospectus
will, at the date mailed to the stockholders of Company, at the time of the Company Stockholders’
Meeting and at the Effective Time, in connection with the transactions contemplated hereby, contain
any untrue statement of a material fact or omit to state any material fact required to be stated therein
Or necessary in order to make the statements therein, in light of the circumstances under which they
are made, not misleading. The S-4 will comply as to form in all material respects with the
provisions of the Securities Act and the rules and regulations promulgated by the SEC thereunder.
Notwithstanding the foregoing, Parent makes no representation or warranty with respect to any
information supplied by Company which is contained in any of the foregoing documents.

Section 3.12  Taxes.

(a) Parent and each of its subsidiaries have timely filed all federal, state, local and
foreign returns, estimates, forms, information Statements and reports (“Returns™) relating to Taxes
required to be filed by Parent and each of its subsidiaries with any Tax authority, except such
Returns which are not, individually or in the aggregate, material to Parent. Parent and each of jts

subsidiaries have paid all Taxes required to be paid whether or not shown to be due on such
Returns.

(b) Neither Parent nor any of its subsidiaries has any liability for any material unpaid
Taxes (whether or not shown to be done on any Return) which has not been accrued for or reserved
on Parent’s balance sheet dated June 30, 2000 in accordance with GAAP, whethg:r gs;erted or
unasserted, contingent or otherwise, which is material to Par.ent, qther than any liability for unpaid
Taxes that may have accrued since April 1, 2000 in connection wzt}_m the operation of the business
of Parent and its subsidiaries in the ordinary course. There are no liens 'Wlth respect to "l?gxe; on
any of the assets of Parent or any of its subsidiaries, other than liens which arg not n;(li;vx ually or
in the aggregate material, or customary liens for current Taxes not yet due and payable.

(c) Neither Parent nor any of its subsidiaries has bpen delinquent in the pagme:itn:tf
any material Tax. There is no material Tax deficiency outst_andmg,. propos;d or assetsesg a sg
Parent or any of its subsidiaries. Neither Parent nor any of. its subs1d1ar1§:sd afls eg)eeczssess n?,’em N
unexpired waiver of any statute of limitations on or extension of any period for

collection of any Tax.

(d) Parent and each of its subsidiaries are in full comp]iance with all terms and
conditions of any Tax exemptions, Tax holiday or other Tax reduction ag{eeme}rst or orderdof a
itori i mmation of the Merger will not have any adverse
territorial or foreign government and the consu . )
effect on the continued validity and effectiveness of any such Tax exemptions, Tax holiday or other

Tax reduction agreement or order.

Section 3.13  Brokers. Except for fees payable to Morgan Stanlgy & Co. Incorporz'l(tieccil t
suant to an engagement letter dated September 18, 2000, a copy of which ha}s b.e.en provi t;( 0
Iélcl)rrnpany Parent has not incurred, nor will it incur, directly or indirectly, any liability for brokerage
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or finders fees or agent’s commissions or any similar charges in connection with this Agreement or
any transaction contemplated hereby.

Section 3.14  Intellectual Property. For the purposes of this Agreement, “Parent
Intellectual Property” shall mean any Intellectual Property that is owned by, or exclusively
licensed to, Parent and its subsidiaries.

(a) No Parent Intellectual Property is subject to any proceeding or outstanding decree,
order, judgment, contract, license, agreement, or stipulation restricting in any manner by its terms
the use, transfer, or licensing thereof by Parent or any of its subsidiaries, or which may affect the
validity, use or enforceability of such Parent Intellectual Property, in each case which could
reasonably be expected to have Material Adverse Effect.

(b) Parent’s and its subsidiaries’ design, development, manufacture, distribution,
reproduction, marketing or sale of the products of Parent and its subsidiaries has not infringed or
misappropriated and does not infringe or misappropriate the Intellectual Property of any third
party, and does not constitute unfair competition or trade practices under the laws of any
jurisdiction, except as would not be expected to have a Material Adverse Effect.

(c) Neither Parent nor any of its subsidiaries has received written notice from any
third party that the operation of the business of Parent or any of its subsidiaries or any act, product
or service of Parent or any of its subsidiaries, infringes or misappropriates the Intellectual Property
of any third party or constitutes unfair competition or trade practices under the laws of any
jurisdiction, except as would not be expected to have a Material Adverse Effect.

Section 3.15 Opinion of Financial Advisor. Parent has been advised by its financial
advisor, Morgan Stanley & Co. Incorporated, that in its opinion, as of the date of this Agreement, the
Exchange Ratio is fair from a financial point of view, and Parent shall provide to Company a copy of
the written confirmation of such opinion as soon as available.

Section 3.16 Board Approval. The Board of Directors of Parent has, as of the date of this
Agreement, unanimously (i) approved this Agreement, the Parent Ancillary Agreements and the
transactions contemplated hereby and thereby, (i1) determined that the Merger is consistent with the
long-term business strategy of Parent and is in the best interests of the stockholders of Parent and is
on terms that are fair to such stockholders and (iii) adopted a resolution declaring the Merger
advisable.

Section 3.17 Pooling of Interests. Except as set forth on Section 3.17 of the Parent
Disclosure Schedule, to its knowledge, based on consultation with its independent accountants,
neither Parent nor any of its directors, officers or affiliates has taken any action which would
interfere with Parent’s ability to account for the Merger as a “pooling of interests.”

Section 3.18 State Takeover Statutes. The Board of Directors of Parent has taken all
actions so that the restrictions contained in Section 203 of the Delaware Law applicable to a
“business combination” (as defined in such Section 203) will not apply to the execution, delivery or
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performance of this Agreement or the Parent Voting Agreement or to the consummation of the
Merger or the other transactions contemplated by this Agreement or the Company Voting
Agreement. To the knowledge of Parent, no other state takeover statute is applicable to the Merger
or the other transactions contemplated hereby.

ARTICLE IV
CONDUCT PRIOR TO THE EFFECTIVE TIME

Section 4.01 Conduct of Business by Company. During the period from the date of this

Agreement and continuing until the earlier of the termination of this Agreement pursuant to its terms
or the Effective Time, Company and each of its subsidiaries shall, except to the extent that Parent
shall otherwise consent in writing, carry on its business in the ordinary course in substantially the
same manner as heretofore conducted and in substantial compliance with all applicable laws and
regulations, pay its debts and taxes when due subject to good faith disputes over such debts or taxes,
pay or perform other material obligations when due subject to good faith disputes over such
obligations, and use its commercially reasonable efforts consistent with past practices and policies to
(i) preserve intact its present business organization, (ii) keep available the services of its present
officers and employees, and (iii) preserve its relationships with customers, suppliers, distributors,
licensors, licensees and others with which it has significant business dealings. In addition, Company
will promptly notify Parent of any material event involving its business or operations occurring

outside the ordinary course of business.

In addition, except as expressly permitted by the terms of this Agreement, without the prior
written consent of Parent, during the period from the date of this Agreement and continuing until the
earlier of the termination of this Agreement pursuant to its terms or the Effective Time, Company
shall not do any of the following and shall not permit its subsidiaries to do any of the following:

(a) Except as required by law or pursuant to the terms of a Plan in effect as of the

date hereof, waive any stock repurchase rights, accelerate, amend or change the period of

exercisability of options or restricted stock, or reprice options granted under any employee,

consultant, director or other stock plans or authorize cash payments in exchange for any options
granted under any of such plans;

(b)  Grant any severance Of termination pay to any ofﬁcgr or employee except
ding, or practices or policies existing, on the date hereof (or

disclosed in writing or made available to Parent,
r alter in any manner any severance plan,

pursuant to written agreements outstanding
as required by applicable law) and as previously -
or adopt any new severance p.lar.l, or amend or modxfy_ 0
agreement or arrangement existing on the date hereof;

(©) Other than in the ordinary course of business consistent Wit}'l past practufei,
transfer or license to any person of entity or otherwise extend, amend or H}(O?f?: ;1:1 :1;3 ;r;altizgra:se .
1 lectual Property, or enter into grants to {r '
espect any rights to the Company Intel - :
:m;/) persoz fu%ure patent rights; provided that in no event shall Company license on an exclusive
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basis or sell any Company Intellectual Property (other than in connection with the abandonment of

immaterial Company Intellectual Property after at least five (5) business days’ written notice to
Parent);

(d) Declare, set aside or pay any dividends on or make any other distributions
(whether in cash, stock, equity securities or property) in respect of any capital stock or split,
combine or reclassify any capital stock or issue or authorize the issuance of any other securities in
respect of, in lieu of or in substitution for any capital stock;

(e) Purchase, redeem or otherwise acquire, directly or indirectly, any shares of
capital stock of Company or its subsidiaries, except repurchases of unvested shares at cost in
connection with the termination of the employment relationship with any employee pursuant to
stock option or purchase agreements in effect on the date hereof (or any such agreements entered

into in the ordinary course consistent with past practice by Company with employees hired after
the date hereof),

6 Issue, deliver, sell, authorize, pledge or otherwise encumber or propose any of
the foregoing with respect to any shares of capital stock or any securities convertible into shares of
capital stock, or subscriptions, rights, warrants or options to acquire any shares of capital stock or
any securities convertible into shares of capital stock, or enter into other agreements or
commitments of any character obligating it to issue any such shares or convertible securities, other
than (x) the issuance, delivery and/or sale of (i) shares of Company Common Stock pursuant to the
exercise of stock options or warrants outstanding as of the date of this Agreement, and (ii) shares of
Company Common Stock issuable to participants in the ESPP consistent with the terms thereof,
and (y) the granting of stock options to new employees in the ordinary course of business in such
amounts and in all other respects and consistent with past practices and in an amount not to exceed
150,000 in the aggregate with similar vesting terms;

(2) Cause, permit or submit to a vote of Company’s stqckholders any _
amendments to the Company Charter Documents (or similar governing instruments of any of its

subsidiaries);

(h) Acquire or agree 1o acquire by merging or consolidating with, or t;z asiness
purchasing any equity interest inor a po.rtion of the assets of, or by any other ?3?5?22 a eyreof "
or any corporation, partnership, association (')r'other business organ1gat1$ r:)errS }1 s \
otherwise acquire or agree to enter into any joint ventures or strategic p pS;

6] Sell. lease, license, encumber or otherwise dispose of any properties or assets

except in the ordinary course of business consistent with past pr'c}ctice, ex_ct::p; l1;or til:uzzlié;;z?e,
i i i i iti than through licensing permittea by ¢

ng, encumbering or disposition (other ha ' .

g:s;:;t)% or assets which are not material, individually or in the aggregate, to the business of

Company and its subsidiaries;

() Incur any indebtedness for borrowed money Or gt.larantee any such11 .
indebtedness of another person, issue or sell any debt securities or options, warrants, calls or
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rights to acquire any debt securities of Company, enter into any “keep well” or other agreement to
maintain any financial statement condition or enter into any arrangement having the economic

effect of any of the foregoing other than in the ordinary course of business consistent with past
practice;

(k) Other than the increase in the number of shares of Company Common Stock
available for grant pursuant to the Company’s 2000 Nonstatutory Stock Option Plan by 1,000,000,
adopt or amend any Plan or any employee stock purchase or employee stock option plan; or enter
into any employment contract or collective bargaining agreement (other than offer letters and letter
agreements entered into in the ordinary course of business consistent with past practice); pay any
special bonus or special remuneration to any director or employee; or, other than annual salary
increases for employees and officers (but not directors) in the ordinary course of business
consistent with past practices, increase the salaries or wage rates or fringe benefits (including rights
to severance or indemnification) of its directors, officers, employees or consultants except, in each
case, as may be required by law; or increase the cash compensation of the persons listed on
Schedule 4.01(k) hereto by more than 8% of the total base salary paid to such persons in the
aggregate in calendar year 2000; provided that any such increase is approved by the Board of
Directors of the Company and would not adversely affect the ability of Parent to account for the
merger as a "pooling of interests."

t)) (i) pay, discharge, settle or satisfy any litigation (whether or not commenced
prior to the date of this Agreement) or any material claims, liabilities or obligations (absolute,
accrued, asserted or unasserted, contingent or otherwise), other than the payment, discharge,
settlement or satisfaction, in the ordinary course of business consistent with past practice or in
accordance with their terms, of liabilities recognized or disclosed in the most recent ﬁnapmal
statements (or the notes thereto) of Company included in the Qompany SEC Reports or incurred
since the date of such financial statements or disclosed i_n Section 2.08 or 2.99 of the Company
Schedule, or (ii) waive the benefits of, agree to modify- in any manner, terminate, r.el'ease a]_?y
person from or knowingly fail to enforce the cor'lﬁlde.ntlghty or nondlsclosgre prov151on§ of any .
agreement to which Company or any of its subsidiaries is a party or of which Company or any o

its subsidiaries is a beneficiary;

(m)  Except in the ordinary course of business consistent with past practice,
materially modify, amend or terminate any Contract disclosed in Section 2. 17(g) or 2.18 of thg
Company Schedule or waive, delay the exercise of, release or assign any material rights or claims

thereunder;
(n)  Except as required by GAAP, revalue any of its assets or make any change in
accounting methods, principles or practices;

(0)  Incur or enter into any agreement, contract or commitment requiring
Company or any of its subsidiaries to pay in excess of $750,000;

i i ly be expected to (i) cause the
Engage in any action that would rea§onab y aus
Merger to fail(lt)g qualify as a “reorganization” under Section 368(a) of the Code or (ii) interfere
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with Parent’s ability to account for the Merger as a “pooling of interests,” whether or not (in each
case) otherwise permitted by the provisions of this Article IV;

(@)  Make any Tax election or accounting method change (except as required by
GAAP) inconsistent with past practice that, individually or in the aggregate, is reasonably likely to
adversely affect in any material respect the Tax liability or Tax attributes of Company or any of its
subsidiaries, settle or compromise any material Tax liability or consent to any extension or waiver
of any limitation period with respect to Taxes; or

() Agree In writing or otherwise to take any of the actions described in
Section 4.01 (a) through (q) above.

Section 4.02  Conduct of Business by Parent. During the period from the date of this

Agreement and continuing until the earlier of the termination of this Agreement pursuant to its terms
or the Effective Time, Parent and each of its subsidiaries shall, except to the extent that Company
shall otherwise consent in writing, carry on its business in the ordinary course in substantially the
same manner as heretofore conducted and in substantial compliance with all applicable laws and
regulations, pay its debts and taxes when due subject to good faith disputes over such debits or taxes,
pay or perform other material obligations when due subject to good faith disputes over such
obligations, and use its commercially reasonable efforts consistent with past practices and policies to
(i) preserve intact its present business organization, (ii) keep available the services of its present
officers and employees, and (iii) preserve its relationships with customers, suppliers, distributors,
licensors, licensees and others with which it has significant business dealings.

In addition, except as expressly permitted by the terms of this Agreement, withou} th; prior.
written consent of Company, during the period from the date of this Agreement a{ld continuing until
the earlier of the termination of this Agreement pursuant to its terms or the Effective Time, Parent
shall not do any of the following and shall not permit its subsidiaries to do any of the following:

(a) Declare, set aside, or pay any dividends or make any other distributions

(whether in cash, stock, equity securities or property)_ in. respect to Parel?t's capl_tal stock, except
where (i) an adjustment is made to the Exchange Rat.lo n acpordance \leth Section 1.Q6(e)lor (11)
the holders of Company Common Stock will otherwise receive an equivalent, proportiona _
dividend or distribution (based on the Exchange Ratio, as adjusted pursuant to Section 1.06(e)) Zln
connection with the Merger as if they had been holders of Parent Common Stock on the record date

for such dividend or distribution;

(b)  Purchase, redeem, or otherwise acquire, directly or indirectly, any shares of
capital stock of Parent or its subsidiaries in any amounts that would adversely affect Parent's

financial condition or liquidity;

(©) Effect any amendment to Parent's Certificate of Incorporation,

1 i be expected to (i) cause the
d Engage in any action that would rea§onably -au
Merger to fail(tg qualify as a "reorganization” under Section 368(a) of the Code or (ii) interfere
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with its‘ ability to account for the Merger as a “pooling of interests,” whether or not (in each case)
otherwise permitted by the provisions of this Article ['V;

. (e) Take any action that would materially delay the consummation of the
transactions contemplated hereby; or

® Agree in writing or otherwise to take any of the actions described i i
4.02 (a) through (e) above. y cribed in Section

ARTICLE V
ADDITIONAL AGREEMENTS

Sectioq 5.01 Proxyv Statement/Prospectus; Registration Statement: Other Filings: Boar
Recommendations.

(a)' As promptly as practicable after the execution of this Agreement, Parent and
Company shall jointly prepare and Parent shall file with the SEC the S-4, which shall include a
document or documents that will constitute (i) the prospectus forming part of the registration
statement on the S-4 and (i1) the Proxy Statement/Prospectus. Each of the parties hereto shall use
its best efforts to cause the S-4 to become effective as promptly as practicable after the date hereof,
and, prior to the effective date of the S-4, the parties hereto shall take all action required under any
applicable laws in connection with the issuance of shares of Parent Common Stock pursuant to the
Merger. Each of Parent and Company shall provide promptly to the other such information
concerning its business and financial statements and affairs as, in the reasonable judgment of the
providing party or its counsel, may be required or appropriate for inclusion in the Proxy
Statement/Prospectus and the S-4, or in any amendments or supplements thereto, and cause its
counsel and auditors to cooperate with the other’s counsel and auditors in the preparation of the
Proxy Statement/Prospectus and the S-4. As promptly as practicable after the effective date of the
S-4, the Proxy Statement/Prospectus shall be mailed to the stockholders of Company. Each of th;
parties hereto shall cause the Proxy Statement/Prospectus to comply as to form an'd substance with
respect to such party in all material respects with the applicable requirements of (i) the Exchange
Act, (ii) the Securities Act, and (iif) the rules and regulations of the Nasdaq.‘As promptly as
practicable after the date of this Agreement, each of Company and Paren.t 'wxll prepare and file any
other filings required to be filed by it under the Exchange Act, the Securities Act or any other
Federal, foreign or Blue Sky or related laws relating to the Merger and the.trans'actlons
contemplated by this Agreement (the “Other Filings”). Prior to the Effective Time, Parent shall
use its commercially reasonable efforts to obtain all regulatory approvals needed to ensure that 'ft{e
Parent Common Stock to be issued in the Merger will be registered or qualified under the securities
law of every jurisdiction in the United States in which any registered holder of Compapy Common
Stock has an address of record on the record date for determining the stockholders entitled to notice
of and to vote at the Company Stockholders’ Meeting; provided that Parent shall not be required to
consent to the service of process in any jurisdiction in which it is not so subject. Each of Con}pany
and Parent will notify the other promptly upon the receipt of any comments from the SEC or 1ts
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staff or any other government officials of the receipt of notice that the S-4 has become effective, of
the issuance of any stop order, of the suspension of the qualification of the Parent Common Stock
issuable in connection with the Merger for offering or sale in any jurisdiction, or of any request by
the SEC or its staff or any other government officials for amendments or supplements to the S-4,
the Proxy Statement/Prospectus or any Other Filing or for additional information and, except as
may be prohibited by any Governmental Entity or by any Legal Requirement, will supply the other
with copies of all correspondence between such party or any of its representatives, on the one hand,
and the SEC or its staff or any other government officials, on the other hand, with respect to the S-
4, the Proxy Statement/Prospectus, the Merger or any Other Filing. Each of Company and Parent
will cause all documents that it is responsible for filing with the SEC or other regulatory authorities

under this Section 5.01(a) to comply in all material respects with all applicable requirements of law
and the rules and regulations promulgated thereunder.

(b) The Proxy Statement/Prospectus shall (i) solicit the approval of this
Agreement and the Merger and include the recommendation of the Board of Directors of Company
to Company's stockholders that they vote in favor of approval of this Agreement and the Merger,
subject to the right of the Board of Directors of Company to withdraw its recommendation and
recommend a Superior Proposal determined to be in compliance with Section 5.02(c) of this
Agreement, and (ii) include the opinion of C.E. Unterberg, Towbin referred to in Section 2.19;
provided, however, that the Board of Directors of Company shall submit this Agreement to
Company's stockholders whether or not at any time subsequent to the date hereof such board
determines that it can no longer make such recommendation. If Company has not breached Section
5.02(c), then nothing contained in this Agreement shall prevent the Board of Directors of Company
from complying with Rule 14d-9 and Rule 14e-2 under the Exchange Act.

© Each of Parent and Company shall promptly inform the other of any event
which is required to be set forth in an amendment or supplement to the Proxy 5
Statement/Prospectus, the S-4 or any Other Filing and each of _Parent and Company shall amgn otr
supplement the Proxy Statement/Prospectus to the extent required by law to do s0. I;Ilo amen ’r:]e:f
or supplement to the Proxy Statement/Prospectus or the S-4 shall bp made without td e appro
Parent and Company, which approval shall not be unreasonably withheld or delayed.

Section 5.02  Stockholder Meeting.

(a) Company shall call and hold the Cqmpany Stockholders' Meetl‘ng as promptly
as practicable after the date hereof for the purpose of voting upon the approval of this Agreem_erﬁ
and the Merger pursuant to the Proxy Statement/Prospectus., and Company shal.l use cofr:?melimg ty
reasonable efforts to hold the Company Stockholders' Meeting as soon as practlcablef after the date
on which the S-4 becomes effective. Nothing herein shall prevent CQmpany from adjourning or
postponing the Company Stockholders' Meeting if there are insufficient share;s of Corgp%ly
Common Stock, represented in person or by proxy, necessary to coqduct busmess at the o;n}ta.any
Stockholders' Meeting. Unless Company's Board of D1rect9rs has withdrawn its recolrlnmen ation
of this Agreement and the Merger in compliancc? with Section 5.02(0), Cpmpany sfhe;1 use Lot
commercially reasonable efforts to solicit from its stockholders proxies in favor of the approva
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this Agreement and the Merger pursuant to the Proxy Statement/Prospectus and shall take all other
commercially reasonable action necessary or advisable to secure the vote or consent of
stockholders required by Delaware Law or applicable stock exchange requirements to obtain such
approval. The Company shall take all other action reasonably necessary or advisable to promptly
and expeditiously secure any vote or consent of stockholders required by applicable Law and its
Certificate of Incorporation and Bylaws to effect the Merger. Company’s obligation to call, give
notice of, convene and hold the Company Stockholders’ Meeting in accordance with this

Section 5.02(a) shall not be limited to or otherwise affected by the commencement, disclosure,

announcement or submission to Company of any Acquisition Proposal or any change in the Board
of Directors recommendation regarding the Merger.

(b) Subject to Section 5.02(c): (i) the Board of Directors of Company shall
recommend that Company’s stockholders vote in favor of and adopt and approve this Agreement
and the Merger at the Company Stockholders’ Meeting; (ii) the Proxy Statement/Prospectus shall
include a statement to the effect that the Board of Directors of Company has recommended that
Company’s stockholders vote in favor of and adopt and approve this Agreement and the Merger at
the Company Stockholders’ Meeting; and (iii) neither the Board of Directors of Company nor any
committee thereof shall withdraw, amend or modify, or propose or resolve to withdraw, amend or
modify in a manner adverse to Parent, the recommendation of the Board of Directors of Company
that Company’s stockholders vote in favor of and adopt and approve this Agreement and the
Merger.

() Nothing in this Agreement shall prevent the Board of Dif-ectors of Company
from withholding, withdrawing, amending or modifying its recommendgtlon in faV(‘).r of t.he Merger
if (i) a Superior Offer (as defined below) is made to .Company and not W1t}}d§awn, (i1) neltl}er
Company nor any of its representatives shall have violated any of the.restrlctlox?s set forth in
Section 5.04, and (iii) the Board of Directors of Company conch_ldes in good fa1-th, afteF
consultation with its outside counsel, that, in light of such Supc.anof OfferZ the .w1thhold1ng,h foard
withdrawal, amendment or modification of such recomm§nd2}t10n is required in ordeidiorl (ti € c:érer
of Directors of Company to comply with its fiduciary obllgat_lor}s to Compa’ny ] ls:toc- ot e}r:.) 113 der
applicable law. Nothing contained in this Section 5.02 shall limit Company's ob 1ga(‘;10t§ oOf N
convene the Company Stockholders’ Meeting (regfirdless of whether the reco_fmrrzlen 12:1 1onu the
Board of Directors of Company shall have been w1thdrawp,vamended or moch. ied). . or pag; ses
of this Agreement, “Superior Offer” shall mean an uns_011c1tefi, bona fide wrlttelrlldo fer n:) usme}; S
third party to consummate any of the following tra.nsactlor-xs:.(l) a merger, Conso 11 ?tlo?:, busin
combination, recapitalization, liquidation, dissolghon or similar transaction Invo vm% ohcﬁrd 1};55
pursuant to which the stockholders of Company 1mmed1'ately pFecedmg such transac ?01.‘1. oSS
than 51% of the equity interest in the surviving or r-esultmg entity of such t}'ansactlor;,d('u) talll s
other disposition by Company of assets (excluding mfvgrllg;)ryfa&i ?zfrd n(:qu}zgtnlzrllltl :00 g (1:12) th ;any’s

i e of business) representing in excess O 60 ! .
gill?maersi icrz:xlxrlidiately prior)to slzlch sale, or (ii1) tl_le acquisition by any person olr groppdgngldlg%
by way of a tender offer or an exchange offer or issuance by _Company), directly c;r in 'm; XCZ;S "
beneficial ownership or a right to acquire ben-eﬁmal ownershu? of shares rfegresen ing 11;1 excess of
51% of the voting power of the then outstanding shares of capital stock of Company,
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on terms that the Board of Directors of Company determines, in its reasonable judgment (based on
advice of a financial advisor of nationally recognized reputation) to be more favorable to Company
stockholders from a financial point of view than the terms of the Merger; provided, however, that
any such offer shall not be deemed to be a “Superior Offer” if any financing required to
consummate the transaction contemplated by such offer is not committed and is not likely in the
judgment of Company’s Board of Directors to be obtained by such third party on a timely basis.

Section 5.03 nfidentiali

(a) Confidentiality Agreement. The parties acknowledge that Company and
Parent have previously executed a Confidentiality Agreement, dated as of September 26, 2000 (the

“Confidentiality Agreement”), which Confidentiality Agreement will continue in full force and
effect in accordance with its terms,

(b)  Access to Information. Company will afford Parent and its accountants,
counsel and other representatives reasonable access during normal business hours, upon reasonable
notice, to the properties, books, records and personne] of Company during the period prior to the
Effective Time to obtain all information concerning the business, including the status of product
development efforts, properties, results of operations and personnel of Company, as Parent may
reasonably request. No information or knowledge obtained by Parent in any investigation pursuant
to this Section 5.03 will affect or be deemed to modify any representation or warranty contained
herein or the conditions to the obligations of the parties to consummate the Merger.

Section 5.04 No Solicitation.

(a) From and after the date of this Agreement until the earlier of the 'E‘ffe_ctive.
Time or termination of this Agreement pursuant to Article VII, Company and its sul?sxdlarles will
not, nor will they authorize or permit any of their respectiv§ officers, directors, afﬁh?tes or
employees or any investment banker, attorney or other adv1sor. or representative retamefi by any of
them to, directly or indirectly (i) solicit, initiate, encourage or 1nc§}lce thf: Tnakn}g, subxmsmoq or
announcement of any Acquisition Proposal (as defined below_), (11) paﬁlglpate inany d1scussmx:fsﬂ;)r
negotiations regarding, or furnish to any person any qon—pubhc information with re_,spect to, or take
any other action to facilitate any inquiries or't}_w: making of any Proposal ‘Ehat 'constl-tutes ox; :my
reasonably be expected to lead to, any Acquisition Propqsal, (111) engage In discussions wi danie
person with respect to any Acquisition Proposal, (iv) _subject to Sectxor'l 5.02(c), ?pgrovg, endor \
or recommend any Acquisition Proposal or (V) enter into any lettc_zr of intent or similar ocument or
any contract, agreement or commitment contemplatmg_ or othgrmse relating to any Altl:%wsmon
Transaction (as defined below); provided, however, this Section 5.0{1(a) sha}l not prohi it t
Company from (A) furnishing information regarleg Co;npany. and its subsidiaries to, entering 1nto
a confidentiality agreement with or entering into discussions w1th3 any person or grqug in éesponse
to a Superior Offer submitted by such person or group (and not w1th_drawn) if (1 )fnelt er .otrppany
nor any representative of Company and its subsidiaries shall have violated any o the restr}chlor;f
set forth in this Section 5.04, (2) the Board of Directors -of C_ompax}y cgncludes in good faith, af er
consultation with its outside legal counsel, that such action 1s required in orfler for the Board 0d
Directors of Company to comply with its fiduciary obligations to Company's stockholders under
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applicable law, (3) (x) at least two (2) business days prior to furnishing any such nonpublic
information to, or entering into discussions or negotiations with, such person or group, Company
gives Parent written notice of the identity of such person or group and of Company’s intention to
furnish nonpublic information to, or enter into discussions or negotiations with, such person or
group and (y) Company receives from such person or group an executed confidentiality agreement
containing customary limitations on the use and disclosure of all written and oral information
furnished to such person or group by or on behalf of Company, and (4) contemporaneously with
furnishing any such information to such person or group, Company furnishes such information to
Parent (to the extent such information has not been previously furnished by Company to Parent) or
(B) complying with Rule 14¢-2 promulgated under the Exchange Act with regard to an Acquisition
Proposal with respect to which no violation of this Section 5.04 shall have occurred. Company and
its subsidiaries will immediately cease any and all existing activities, discussions or negotiations
with any parties conducted heretofore with respect to any Acquisition Proposal. Without limiting
the foregoing, it is understood that any violation of the restrictions set forth in the preceding two
sentences by any officer or director of Company or any of its subsidiaries or any investment
banker, attorney or other advisor or representative of Company or any of its subsidiaries shall be
deemed to be a breach of this Section 5.04 by Company. In addition to the foregoing, Company
shall (i) provide Parent with at least forty-eight (48) hours prior notice (or such lesser prior notice
as provided to the members of Company’s Board of Directors) of any meeting of Company’s
Board of Directors at which Company’s Board of Directors is reasonably expected to consider a
Superior Offer and (ii) provide Parent with at least three (3) business days prior written notice (or
such lesser prior notice as provided to the members of Company’s Board of Directors) of a meeting
of Company’s Board of Directors at which Company’s Board of Directors is {easonably expected
to recommend a Superior Offer to its stockholders and together with such notice a copy of the
definitive documentation relating to such Superior Offer.

For purposes of this Agreement, “Acquisition Proposal"’.shall mean any offer or proposal
(other than an offer or proposal by Parent) relating to any Acquisition T.ransactxo.n. For thle pgrposes
of this Agreement, “Acquisition Transaction” shall mean any transaction or se'rle.s of relate
transactions other than the transactions contemplated by this Ag,r’eement involving: (SA) any 3 of
acquisition or purchase from Company by any person or “group (as defined lgnQer e:ctn'onﬂ'le @0
the Exchange Act and the rules and regulations thergunder) .oit more than a 15% mtfefres in c el
outstanding voting securities of Company or any of its su‘b51d1a§"1es or any tender o Ser or exlc3 d)gof
offer that if consummated would result in any person or “group (ag defined }mder O/ectlon { )
the Exchange Act and the rules and regulations thereundgr) beneﬁc.lallly owning 15% or more 0
total outstanding voting securities of Company or any qf its sub31.dlar1es or any merger, e
consolidation, business combination or similar transaction 1nvo.lv1ng Company purs;xantftc;rl whic !
stockholders of Company immediately preceding such transaction hold less than 85% o the eq.ultze
interests in the surviving or resulting entity of sucb transaction; (B) any sale, lfease (othert 3;1 in
ordinary course of business), exchange, transfer, license (other than in the ordma.ry CO(I:JI'SC 0
business), acquisition or disposition of more than 15% of the assets of Company; or (C) any

liquidation or dissolution of Company.
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material terms and conditions of such request, Acquisition
the person or group making any such request, Acquisition
Parent informed in all material respects of the status and d
proposed amendments) of any such request, Acquisition P

Proposal or inquiry, and the identity of

Proposal or inquiry. Company will keep
etails (including material amendments or
roposal or inquiry.

Section 5.05  Public Disclosure. Parent and Company will consult with each other. and to
the extent practicable, agree, before issuing any press release or otherwise making any pubI;c
statement with respect to the Merger, this Agreement or an Acquisition Proposal and will not issue
any sugh press release or make any such public statement prior to such consultation, except as may
be required by law or any listing agreement with a national securities exchange or Nasdaq, in which
he other party will be made prior to such release or public

statement. The parties have agreed to the text of the joint press release announcing the signing of

this Agreement.

Section 5.06 Commercially Reasonable Efforts: Notification.

(a) Upon the terms and subject to the conditions set forth in this Agreement, each
of the parties agrees to use commercially reasonable efforts to take, or cause to be taken, all
actions, and to do, or cause to be done, and to assist and cooperate with the other parties in doing,
all things necessary, proper or advisable to consummate and make effective, in the most
expeditious manner practicable, the Merger and the other transactions contemplated by this ’
Agreement, including to accomplish the following: (i} causing the conditions precedent set forth in
Article VI to be satisfied; (i1) obtaining all necessary actions or nonactions, waivers, consents,
approvals, orders and authorizations from Governmental Entities; (iii).making all.necess:ary
registrations, declarations and filings (including registrations, declarations ‘and.ﬁhngs with .
Governmental Entities, if any); (iv) avoiding any suit, claim, action, investigation or proceedlpg by
any Governmental Entity challenging the Merger or any other transgction c.ontempl.ated by this
Agreement; (v) obtaining all consents, approvals or waivers from third parties re.qmred asa result
of the transactions contemplated in this Agreement; (vi) defending any sul}s, cla.lms, actions,
investigations or proceedings, whether judicial or administrative, challenging this Agreement or the
consummation of the transactions contemplated hereby, including seeking tq have any stay or
temporary restraining order entered by any court or other Governmental Entity vacated or reversed;
and (vii) executing or delivering any additional instruments reasonably necessary to consummate
the transactions contemplated by, and to fully carry out the purposes of, this Agreement'. .In
connection with and without limiting the foregoing, subject to the other terms and .c01.1d1t10n5
hereof, Company and its Board of Directors shall, if any state takeover statute or 51m11ar_ statute or
regulation is or becomes applicable to the Merger, this Agreement or any of the transactions
contemplated by this Agreement, use commercially reasonable effojs and take all acts necessary to
ensure that the Merger and the other transactions contemplated by this Agreement may be
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consummated as promptly as practicable on the terms contemplated by this Agreement and
otherwise to minimize the effect of such statute or regulation on the Merger, this Agreement and
the transactions contemplated hereby. Notwithstanding anything herein to the contrary, nothing in
this Agreement shall be deemed to require Parent or Company or any subsidiary or affiliate thereof
to agree to any divestiture by itself or any of its affiliates of shares of capital stock or of any
business, assets or property, or the imposition of any material limitation on the ability of any of
them to conduct their business or to own or exercise control of such assets, properties and stock.

(b) Company shall give prompt notice to Parent upon becoming aware that any
representation or warranty made by it contained in this Agreement has become untrue or
inaccurate, or of any failure of Company to comply with or satisfy in any material respect any
covenant, condition or agreement to be complied with or satisfied by it under this Agreement, in
each case, where the conditions set forth in Section 6.03(a) or Section 6.03(b) would not be
satisfied as a result thereof; provided, however, that no such notification shall affect the
representations, warranties, covenants or agreements of the parties or the conditions to the
obligations of the parties under this Agreement.

(c) Parent shall give prompt notice to Company upon becoming aware that any
representation or warranty made by it or Merger Sub contained in this Agreement has become
untrue or inaccurate, or of any failure of Parent or Merger Sub to comply with or satisfy in any
material respect any covenant, condition or agreement to be complied with or satisfied by it under
this Agreement, in each case, where the conditions set forth in Section 6.02(a) or Section 6.02(b)
would not be satisfied as a result thereof; provided, however, that no such notification shall affect
the representations, warranties, covenants or agreements of the parties or the conditions to the

obligations of the parties under this Agreement.

Section 5.07 Third Party Consents. As soon as practicable following the date hereof,
Parent and Company will each use its commercial.lyf rgas?nable effons to obtain any ionstentli,censes
waivers and approvals under any of its or it§ subs_ldlarles respective agre;r}r}nents, CZ; ix:gss,
or leases required to be obtained in connection with the consummation ot the trans

contemplated hereby.

Section 5.08 Stock Options; ESPP and Employee Benefits.

S Options 1 ime. Parent shall assume the Company
a tock Options. At the Effective Time,
Stock Option(Pgans and each outstanding option to purchaée s.harci)s1 of Csvr;ll;z}i]ne}rf (ior?;?l\?:s tit;c:;an
“ Option™) under the Company Option Plans, . ,
(o, o by pare o i sumed by Parent under this Agreement
d by Parent. Each Company Stock Option so as b;
lv)veilallscscl:rl:tliflue )t]o have, and be subject to, the same terms and conditions of such Company Stock

. . . . . .
Options immediately prior to the Effective Time (including, w1th0}1t llr?ltatltc?n, any reg;l;ghas
' i 151 isi arding the acceleration of vesting on ce
hts or vesting provisions and provisions rcg - ‘ | '
Einsactions) except that (i) each Company Stock Option will be exercisable (or will become

exercisable in accordance with its terms) for that number of whole shares of Parent Qom;glc)enuSt(;)rcl:k
ual to the product of the number of shares of Company Common Stoc}( tha? were 1is.u1' ¢ bp "
Ziercise of such Company Stock Option immediately prior to the Effective Time multiphed by
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Exchange Ratio, rounded down to the nearest whole number of shares of Parent Common Stock
and (ii) the per share exercise price for the shares of Parent Common Stock issuable upon exercise
of such assumed Company Stock Option will be equal to the quotient determined by dividing the
exercise price per share of Company Common Stock at which such Company Stock Option was
exercisable immediately prior to the Effective Time by the Exchange Ratio, rounded up to the
nearest whole cent. Parent shall comply with the terms of all such Company Stock Options and use
its best efforts to ensure, to the extent required by and subject to the provisions of, the Company
Option Plans, and to the extent permitted under the Code, that any Company Stock Options that
qualified for tax treatment as incentive stock options under Section 422 of the Code prior to the
Effective Time continue to so qualify after the Effective Time. Parent shall take all corporate
actions necessary to reserve for issuance a sufficient number of shares of Parent Common Stock for

delivery upon exercise of assumed Company Stock Options on the terms set forth in this
Section 5.08(a).

(b)  ESPP. At the Effective Time, Parent shall assume the ESPP in accordance
with its terms, and all outstanding rights to purchase shares of Company Common Stock under the
ESPP (“Purchase Rights™), shall be converted (in accordance with the Exchange Ratio) into rights
to purchase shares of Parent Common Stock (with the number of shares rounded down to the
nearest whole share and the purchase price as of the offering date for each offering period in effect
as of the Effective Time rounded up to the nearest whole cent). All such converted Purchase
Rights shall be assumed by Parent, and each offering period in effect under the ESPP immediately
prior to the Effective Time shall be continued in accordance with the terms of the ESPP until the
end of such offering period. The ESPP shall terminate with the exercise of the last assumed
Purchase Right, and no additional Purchase Rights shall be granted under the ESPP following the
Effective Time, provided that references to Company in the ESPP and related do'cumen.ts shall
mean Parent (except that the purchase price for a relevant period shall be determined with respect
{0 the fair market value of Company Common Stock on such date, as agijusted hereby). Parent
shall take all corporate action necessary to T€serve for issuance a sufficient number of shares of
Parent Common Stock for issuance upon exercise of Purchase Rights under the ESPP a;sumed in
accordance with this Section 5.08(b). Parent agrees that, from and after the Effective Time,

’ icl in the employee stock purchase plan sponsored by Parent
Company’s employees may participate iploy B UP. and that service with
(“Parent ESPP”), subject to the terms and conditions of the Parent , an

Company shall be treated as service with the Parent for determining eligibility of Company’s

employees under the Parent ESPP.

©) 401(k). Company shall terminate, effective as of tt}e d'fay immediately
preceding the Effective Time, any and all 401(k) plans sponsoxl'ac:tflf or .malr;xjcame;i lzy af;xsr;}:inzm(k)
1 1 1 ior to the Effective 11me tha
unless Parent provides written notice to Comp?my prior e T St
' pany’s plan(s)
t be terminated. Parent shall receive from ComPany eviden : '
iilnlsgf 1;:rr(;(;ram(s) have been terminated pursuant to resolutions of Com(;i)any S Bolarcfl I())f ng:ctors
i 1 ] i approval of Parent),
d substance of such resolutions shall be subJ'ect to review an
E:ttl"lf:cﬁ(;\r/r: azn of the day immediately preceding the Effective Time. Company employeefs ;hall b:e
eligible to participate in a 401(k) plan sponsored by Parent no later than the first day ot the nex

commencing month immediately after the Effective Time.
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(d)  Benefits; Prior Service. From and after the Effective Time, Company
employees shall be provided with employee benefits that are the same as those provided to
employees of Parent who are similarly situated and which are substantially similar in the aggregate
to those provided such employees prior to the Effective Time. Parent shall cause employees of
Company and its subsidiaries to be credited with service with Company and each of its subsidiaries
for purposes of eligibility and vesting under each employee benefit plan maintained by Parent or its
subsidiaries after the Effective Time to the extent of their service with Company; provided,

however, that such service shall not be recognized to the extent that such recognition would result
in duplication of benefits.

Section 5.09 Form S-8. Parent agrees to file a registration statement on Form S-8 for the
shares of Parent Common Stock 1ssuable with respect to assumed Company Stock Options as soon
as is reasonably practicable (and in any event within 30 days) after the Effective Time and shall

maintain the effectiveness of such registration statement thereafter for so long as any of such options
or other rights remain outstanding.

Section 5.10 Indemnification.

(a) From and after the Effective Time, Parent will cause the Surviving
Corporation to fulfill and honor in all respects the obligations of Company (or any predecessor
corporation) pursuant to (i) each indemnification agreement between Company and its directors or
officers in effect immediately prior to the Effective Time (the “Indemnified Parties”) and (ii) any
indemnification provision under the Company Charter Documents as in effect on the date hereof.
The Certificate of Incorporation and Bylaws of the Surviving Corporation will contain provisions
with respect to exculpation and indemnification that are at least as favorable to the Indemnified
Parties as those contained in the Company Charter Documents as in effect on the date hereof,
which provisions will not be amended, repealed or otherwise modified for a period of six (6) years
from the Effective Time in any manner that would adversely affect the rights thereunder of any
Indemnified Party or of individuals who, immediately prior to the Effective Time, were employees
or agents of Company, unless such modification is required by law.

(b) In the event Company or the Surviving Corporation or any of their respective
successors or assigns (i) consolidates with or merges into any ot_her person and sh.z'all not l}e the
continuing or surviving corporation or entity of such consc?lldat_lon or merger or (i1) trans ersfa
material amount of its properties and assets to any personin a single transaction or a series 0
transactions, then, and in each such cas¢, Parent will either guarantee of otherwise remain liable for
the indemnification obligations referred to in this Section 5.10 or will make‘oF cause to be .made
proper provision so that the successors and assigps o'f Company or the Survmng Corporat;ox;, as
the case may be, assume the indemnification obligations described herein for the benefit of the

Indemnified Parties.

(c) The provisions of this Section 5.10 shall survive consummation of the. Merger
and are (i) intended to be for the benefit of, and will be enforceable py, each. of the I.nden_mlﬁed
Parties and (ii) in addition to, and not in substitution for, any other rights to 1r}demmﬁcat10n or
contribution that any such Indemnified Party may have by contract or otherwise.
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. (d) For a period of six (6) years after the Effective Time, Parent will either (i) cause
'the Surviving Cprporation to maintain in effect, if available, directors’ and officers’ liability
insurance covering those persons who are currently covered by Company’s directors’ and officers’
liability insurance policy on terms comparable to those applicable to the current directors and

applicable to the current directors and officers of Company covering all periods prior to the
Effective Time.

Section 5.11  Affiliate Agreements; Pooling Actions.

() Set forth in Section 5.1 1(a) of the Company Schedule is g list of those persons
who may be deemed to be, in Company’s reasonable Jjudgment, affiliates of Company within the
meaning of Rule 145 promulgated under the Securities Act or Opinion 16 of the Accounting
Principles Board applicable to SEC rules and regulations (each, a “Company Affiliate™). Company
will provide Parent with such information and documents as Parent reasonably requests for
purposes of reviewing such list. Company will use its commercially reasonable efforts to deljver
or cause to be delivered to Parent, on or as promptly as practicable following the date hereof, from
cach Company Affiliate that has not deljvered a Company Affiliate Agreement on or prior to the
date hereof, an executed Company Affiliate Agreement. Each Company Affiliate Agreement will
be in full force and effect as of the Effective Time. Parent will be entitled to place appropriate
legends on the certificates evidencing any Parent Common Stock to be received by a Company
Affiliate pursuant to the terms of this Agreement, and to issue appropriate stop transfer instructions
to the transfer agent for the Parent Common Stock, consistent with the terms of the Company

Affiliate Agreement.

(b) Promptly after execution of this Agreement, Parent will take the actions specified
in Section 3.18 of the Parent Disclosure Schedule.

Section 5.12 ilings; Reason . As soon as may be reasonabl;y _
practicable, Company and Parent each shall file with the United States Federal tl‘radf Com’mlssmn
(the “FTC”) and the Antitrust Division of the United States Department of Jt_lstlce ( DQI ) h
Notification and Report Forms relating to the transactions contempl?lted herein as requxred. by the
HSR Act, as well as comparable pre-merger notiﬁcatlox'x fqrrps required by the merger nc?tlﬁcatlon or
control laws and regulations of any other applicable jgnsdxctlon, as agreed to by the .partle]s.
Company and Parent each shall each use all commercially reasonable efforts to obtain early
termination of any waiting period under HSR and Company z_md Ement shall each promptlg i
(a) supply the other with any information whif:h may be required in order. to effectuate suc ' 1 1;ré)gjs
and (b) supply any additional information which reasonabl‘y may b.e required lyy the FTC: the or
the competition or merger control authorities of any other jurisdiction and which the parties may

reasonably deem appropriate; provided, however, that Parent shall not b; required to agree to any
divestiture by Parent or Company or any of Parent’s subsidiaries or affiliates of shares of capital
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stock or of any business, assets or property of Parent or its subsidiaries or affiliates or of Company,
its affiliates, or the imposition of any material limitation on the ability of any of them to conduct
their businesses or to own or exercise control of such assets, properties and stock.

Section 5.13  Action by Board of Directors. Prior to the Effective Time, the Board of
Directors of Parent, or an appropriate committee of non-employee directors thereof, shall adopt a
resolution consistent with the interpretative guidance of the SEC so that (i) the assumption of
Company Stock Options by Company Insiders (as defined below) pursuant to this Agreement, and
(ii) the receipt by Company Insiders of Parent Common Stock in exchange for Company Common
Stock pursuant to the Merger, shall in each case be an exempt transaction for purposes of Section 16
of the Exchange Act by any officer or director of Company who may become a covered person of
Parent for purposes of Section 16 of the Exchange Act (a “Company.Insider”).

Section 5.14 Nasdaq Listing. Parent shall authorize for listing on Nasdaq the shares of
Parent Common Stock issuable, and those to be reserved for issuance, in connection with the
Merger, effective upon notice of issuance.

ARTICLE VI
CONDITIONS TO THE MERGER

Section 6.01 Conditions to Obligations of Each Party to Effect the Merger. The respective
obligations of each party to this Agreement to effect the Merger shall be subject to the satisfaction at
or prior to the Closing Date of the following conditions, any of which may be waived if waived in
writing by both Parent and Company:

(a) Stockholder Approval. This Agreement shall have been adopted and the
Merger shall have been duly approved by the requisite vote under applicable law by the
stockholders of Company.

(b)  Registration Statement Effective; Proxy St-atemenjg. The SEC shall have
declared the S-4 effective. No stop order suspending the effectiveness of t}?e $-4 or any gaﬁ .
thereof shall have been issued and no proceeding for that purpose, and no similar proceec mgbmthe
respect of the Proxy Statement/Prospectus, shall have been initiated or threatened in writing by

SEC.

(©) No Order; HSR Act. No Governmental Entity shall have enacted,.is.sued?
promulgated, enforced or entered any statute, rule, regulation, exe_cuu.ve_ on}?r, tdecx('iei,, }i?gﬁx;cat;otxﬁe
or other order (whether temporary, preliminar.y or per?n?{xent) which is ine efcthanl\der ch bee
effect of making the Merger illegal or othch1se.proh1b1tmg consgmmatlon 0 1 :ted X egr e};;y u
waiting periods, if any, under the HSR Act relgtmg to the trapsac’uons con;:emp ted ey N ained
have expired or terminated early and all material fqrelgn antitrust approvabs re}?l;irhave peo
prior to the Merger in connection with the transactions contemplated hereby sha

obtained.
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(d)  Tax Opinions. Each of Company and Parent shall have received a written
opinion from its respective tax counsel, in form and substance reasonably satisfactory to Company
or Parent, as the case may be, to the effect that the Merger will constitute a reorganization within
the meaning of Section 368(a) of the Code and such opinion shall not have been withdrawn;
provided, however, that if tax counsel to Company (Jenkens & Gilchrist, Professional Corporation)
does not render such opinion or renders but withdraws such opinion, this condition shall
nonetheless be deemed to be satisfied if counsel to Parent (Wilson Sonsini Goodrich & Rosati,
Professional Corporation) renders, and does not withdraw, such opinion to Company. Officers of
Company, Parent and Merger Sub shall provide tax counsel with customary officer’s tax
certificates in support of such tax opinions.

Section 6.02 Additional Conditions to Obligations of Company. The obligation of
Company to effect the Merger shall be subject to the satisfaction at or prior to the Closing Date of

each of the following conditions, any of which may be waived, in writing, exclusively by Company:

(a) Representations and Warranties. Each representation and warranty of Parent
and Merger Sub contained in this Agreement (i) shall have been accurate in all respects as of the
date of this Agreement and (ii) shall be true and correct in all respects on and as of the Closing
Date with the same force and effect as if made on the Closing Date except, with respect to
clauses (i) and (ii), (A) in each case, or in the aggregate, as does not constitute a Material Adverse
Effect on Parent and (B) for those representations and warranties which address matters only as of
a particular date (which representations shall have been true and correct (subject to the
qualification as set forth in the preceding clause (A)) as of such particular date) (it being .
understood that, for purposes of determining the accuracy of such representations and warranties,
(i) all “Material Adverse Effect” qualifications and other qualifications basc?d on the wor'd
“material” or similar phrases contained in such representations and warranties shall be disregarded
and (ii) any update of or modification to the Parent Schedule made or purported to have been made
after the date of this Agreement shall be disregarded). Company sha!l have received a certificate
with respect to the foregoing signed on behalf of Parent by an authorized officer of Parent.

(b) Agreements and Covenants. Parent and Merger Sub §hall have: p/z:rformednct)rt )
complied with, in all material respects, all agreements and cov;nants required by this Sg},:zﬁr}x::ve
be performed or complied with by them on or pricr to the Closing Date, an(;l Cccl)mg.any shall ha
received a certificate to such effect signed on behalf of Parent by an authorized officer .

Section 6.03 Additional Conditions to the Obligations of Parent and Merger Sub. The

t and Merger Sub to effect the Merger shall be subject to the satisfaction at or

igations of Paren e : : .
;Eilcl)%ic:(i}rie Closing Date of each of the following conditions, any of which may be waived, In

writing, exclusively by Parent:

(2) Representations and Warranties. Each representation and warranty of Compapy
contained in this Agreement (i) shall have been true and correct i;l al(lzlres_pecg z:\[s Of'?}:et }?at: af:ethls
i i d as of the Closing Date wi e
t and (i) shall be accurate 1n all respects on an _ : )
éézzeénnfineffect(as)if made on and as of the Closing Date except, w1'th respect to clauses (i) and (u),.
(A) in each case. or in the aggregate, as does not constitute a Material Adverse Effect on Company;
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provided, however, such Material Adverse Effect qualifier shall be inapplicable with respect to
representations and warranties contained in Sections 2.04, 2.19, 2.20, 2.21, and 2.27 (which
representations shall have been true and correct in all material respects as of the date of this
Agreement and shall be accurate in all material respects as of the Closing Date) and (B) for those
representations and warranties which address matters only as of a particular date (which
representations shall have been accurate (subject to the qualification as set forth in the preceding
clause (A)) as of such particular date) (it being understood that, for purposes of determining the
accuracy of such representations and warranties, (i) all “Material Adverse Effect™ qualifications
and other qualifications based on the word “material” or similar phrases contained in such
representations and warranties shall be disregarded and (i1) any update of or modification to the
Clompany Schedule made or purported to have been made after the date of this Agreement shall be
disregarded). Parent shall have received a certificate with respect to the foregoing signed on behalf
of Company by an authorized officer of Company.

(b) Agreements and Covenants. Company shall have performed or complied

with, in all material respects, all agreements and covenants required by this Agreement to be
perfomed or complied with by it at or prior to the Closing Date, and Parent shall have received a
certificate to such effect signed on behalf of Company by an authorized officer of Company.

(c) Consents. Company shall have procured consents set forth in Section 6.03(c)
of the Company Schedule.

(d) Opinion of Accountants. Parent shall have received (i) from

PricewaterhouseCoopers LLP, independent auditors for Company, a copy of a letter addressed to
Company dated as of the Closing Date in substance reasonably satisfactory to Parent (which may
contain customary qualifications and assumptions) to the effect that PricewaterhouseCoopers LLP
concurs with Company management’s conclusion that no conditions exist related to Company that
would preclude Company from being a party to a business combination for which the “pooling of
interests” method of accounting is used and (ii) from KPMG LLP, independent accountants for
Parent, a copy of a letter addressed to Parent dated as of t}}e Clgsing Date in sub§tance reasonably
satisfactory to Parent (which may contain customary quallﬁc?tlons and assumptions) to the effect
that KPMG LLP concurs with Parent management’s conclusion that the Merger can properly be

accounted for as a “pooling of interests.”

(e) Company Affiliate Agreements. The Company Affiliate Agreements shall be

in full force and effect.

ARTICLE VI
TERMINATION, AMENDMENT AND WAIVER

ement may be terminated at any time prior to the

ion 7.01 Termination. This Agre
o ime uisite approval of the stockholders of Company:

Effective Time, whether before or after the req
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(a) by mutual written consent duly authorized by the Boards of Directors of
Parent and Company;

(b) by either Company or Parent if the Merger shall not have been consummated
by April 30, 2001 (such date, or such other date that may be agreed by mutual written consent,
being the “Outside Date”) for any reason; provided, however, that the right to terminate this
Agreement under this Section 7.01(b) shall not be available to any party whose action or failure to
act has been a principal cause of or resulted in the failure of the Merger to occur on or before such
date if such action or failure to act constitutes a breach of this Agreement;

(c) by either Company or Parent if a Governmental Entity shall have issued an
order, decree or ruling or taken any other action, in any case having the effect of permanently
restraining, enjoining or otherwise prohibiting the Merger, which order, decree, ruling or other
action shall have become final and nonappealable;

(d) by either Company or Parent if: (i) the Company Stockholders’ Meeting
(including any adjournments thereof) shall have been held and completed and the stockholders of
Company shall have taken a final vote on a proposal to adopt this Agreement and (ii) the required
approval of the stockholders of Company contemplated by this Agreement shall not have been
obtained; provided, however, that the right to terminate this Agreement under this Section 7.01(d)
shall not be available to Company or Parent where the failure to obtain Company stockholder
approval shall have been caused by the action or failure to act of Company or Parent, respectively,
and such action or failure to act constitutes a breach by Company or Parent, respectively, of this
Agreement;

(e) by Company, upon a breach of any covenant or agreement on the part of
Parent set forth in this Agreement, or if any representation or warranty of Parent shall have beer.l
untrue when made or shall have become untrue, in either case such that the conditions set forth in
Section 6.02(a) or Section 6.02(b) would not be satisfied as of the tirr_le of such.breach.or as of thg
time such representation or warranty shall have become untr.ue; provided, that if such inaccuracy mf
Parent’s representations and warranties or breach by Parent 1s cur.able by.Parent through exerc1s§ 0
its commercially reasonable efforts, then Company may not terminate this Agreement pm;uamt of
this Section 7.01(e) for thirty (30) days after delivery of written notice from Company to Parent 0
such breach; provided that Parent continues to exercise comm'ercnall}f reasonable efforts to cmih.
such breach (it being understood that Company may ’not termme.lte this Agrgem?nt pursuant to this
Section 7.01(e) if such breach by Parent is cured during such thirty-day period);

€3] by Parent, upon a breach of any cover}ant or agreement on the part of i
Company set forth in this Agreement, or if any represe‘:nta.tlon or warranty of Company .sha ave
been untrue when made or shall have become untrue, 1n eltl.ler case such tha}t the conditions Sﬁt
forth in Section 6.03(a) or Section 6.03(b) would not be satisfied as of the time of sugh breach or as
of the time such representation or warranty shall have'bccome untrue; provided, t_hat if S?C};,
inaccuracy in Company’s representations and warranties or breach by Company is curable y .
Company through exercise of its commercially reasox_lable efforts, then Pargnt mayfnot.‘(e:rmmztl.ce
this Agreement pursuant to this Section 7.01(f) for thirty (30) days after delivery of written noti
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from Parent to Company of such breach; provided that Company continues to exercise
commercially reasonable efforts to cure such breach (it being understood that Parent may not
terminate this Agreement pursuant to this Section 7.01(f) if such breach by Company is cured
during such thirty-day period);

(g) by Parent if a Triggering Event (as defined below) shall have occurred. For
the purposes of this Agreement, a “Triggering Event” shall be deemed to have occurred if: (i) the
Board of Directors of Company or any committee thereof shall for any reason have withheld,
withdrawn or refrained from making or shall have modified, amended or changed in a manner
adverse to Parent its reccommendation in favor of the adoption of this Agreement or the approval of
the Merger; (ii) Company shall have failed to include in the Proxy Statement/Prospectus the
recommendation of the Board of Directors of Company in favor of the adoption of this Agreement
and the approval of the Merger; (iii) the Board of Directors of Company fails to reaffirm its
recommendation in favor of the adoption of this Agreement within ten (10) business days after
Parent requests in writing that such recommendation be reaffirmed at any time following the public
announcement and during the pendency of an Acquisition Proposal; (iv) the Board of Directors of
Company or any committee thereof shall have approved or recommended any Acquisition
Proposal; (v) Company shall have entered into any letter of intent or similar document or any
agreement, contract or commitment accepting any Acquisition Proposal; (vi) Company shall have
breached any of the provisions of Section 5.04 of this Agreement or (vii) a tender or exchange offer
relating to not less than 15% of the then outstanding shares of capital stock of Company shall have
been commenced by a person unaffiliated with Parent and Company shall not have sent to its
securityholders pursuant to Rule 14e-2 promulgated under the Securities Act, within ten (10)
business days after such tender or exchange offer is first published sent or given, a statement
disclosing that Company recommends rejection of such tender or exchange offer.

Section 7.02  Notice of Termination; Effect of Termination. ;}ny termigatiqn of this
Agreement under Section 7 01 will be effective immediately upon (qr if the termination 1s pgrigant_
to Section 7.01(e) or 7.01(f) and the proviso therein is applicable,.thlrty (30) days after) :hef \ Eelvery
of written notice thereof by the terminating party to the othe;1 Pa;tles heret(t). 1};1:1 lt};t:; z\;e:o (;u the

inati i ided i jon 7.01, this Agreement s
termination of this Agreement as provided in Se?tlon , this H e ot (General

i - this Section 7.02, Section 7.03 and Article | '

force or effect, except (1) as set forth in this on 7 _ o nothing herein

is ' :ve the termination of this Agreement, and (11
Provisions), each of which shall survive the t . ) A O e No

1 iabili tentional or willful breach of this Ag
shall relieve any party from liability for any intention: . _ is Agred
i the parties contained m

inati £ this Agreement shall affect the obligations of th S COT ! '

t((lagrllli]’lljiaetrll(t)g}ci)ty Agrefment, all of which obligations shall survive termination of this Agreement 1n

accordance with their terms.

Qection 7.03  Fees and Expenses.

(a) General. Except as set forth in this Section 7.03, all fees and expensclalsb "
-neurred in connection with this Agreement and the transactions contemp}ated hereby fh; e pal
i i he Merger is consummated;
urring such fees and expenses whether or not t
bp?otvhi?iggngglvgzver t%lat Parent and Company shall share equally all fees and expenses, other than
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attgrneys’ and accountants fees and expenses, incurred in connection with the printing and filing
(with the SEC) of the Proxy Statement/Prospectus (including any preliminary materials related
thereto) and the S-4 (including financial statements and exhibits) and any amendments or
supplements thereto and any fees required to be paid under the HSR Act.

(b) anv P nts.

' )] Company shall pay to Parent in immediately available funds, within three (3)
bgsmess days af_ter demand by Parent, an amount equal to $9,000,000 (the “Termination Fee™) if
this Agreement is terminated by Parent pursuant to Section 7.01(g).

(ii) If (A) this Agreement is terminated by Parent or Company, as applicable,
pursuant to Sections 7.01(b) or (d)(i), (B) prior to such termination a third party shall have
announced an Acquisition Proposal and (C) within twelve (12) months following the termination of
Fhis Agreement a Company Acquisition (as defined below) is consummated or Company enters
Into an agreement or letter of intent providing for a Company Acquisition which is subsequently
consummated, then Company shall pay Parent in immediately available funds at Or prior to
consummating such Company Acquisition an amount equal to the Termination Fee.

(ii1) Company acknowledges that the agreements contained in this
Section 7.03(b) are an integral part of the transactions contemplated by this Agreement, and that,
without these agreements, Parent would not enter into this Agreement; accordingly, if Company
fails to pay in a timely manner the amounts due pursuant to this Section 7.03(b) and, in order to
obtain such payment, Parent makes a claim that results in a judgment against Company for the
amounts set forth in this Section 7.03(b), Company shall pay to Parent its reasonable costs and
expenses (including reasonable attorneys’ fees and expenses) in connection with such suit, together
with interest on the amounts set forth in this Section 7.03(b) at the prime rate of Wells Fargo Bank,
National Association in effect on the date such payment was required to be made. Payment of the
fees described in this Section 7.03(b) shall not be in lieu of damages incurred in the event of breach
of this Agreement. For the purposes of this Agreement, “Company Acquisition” shall mean any
of the following transactions (other than the transactions conten.lplated. by th_ls Agr;ement).: (}) a
merger, consolidation, business combination, recapitalization, liquidation, dlssolptlon or similar
transaction involving Company pursuant to which the stockholders 'of 'Companyf 1mmedlat§ly
preceding such transaction hold less than 50% of the aggregate equity interests in the surviving or
resulting entity of such transaction, (ii) a sale or other disposition by Company’ of as§ets
representing in excess of 50% of the aggregate fair market value of Company. S bu51.ness
immediately prior to such sale or (iii) the acquisition by any person or group (including by way of a
tender offer or an exchange offer or issuance by Company), directly or 1.nd1r.ec‘dy, of beneficial
ownership or a right to acquire beneficial ownership of shares representing in excess of 50% of the
voting power of the then outstanding shares of capital stock of Company.

Section 7.04 Amendment. Subject to applicable law, this Agreement may be amended by
the parties hereto at any time by execution of an instrument in writing signed on behalf of each of

Parent and Company.

CA\TEMP\Toys Merger Agreement. DOC -51-

PATENT
REEL: 011869 FRAME: 0902



Section 7.05 tension; Wajver. At any time prior to the Effective Time, any party hereto
may, to the extent legally allowed, (i) extend the time for the performance of any of the obligations
or other acts of the other parties hereto, (ii) waive any inaccuracies in the representations and
warranties made to such party contained herein or in any document delivered pursuant hereto and
(il1) waive compliance with any of the agreements or conditions for the benefit of such party
contained herein. Any agreement on the part of a party hereto to any such extension or waiver shall
be valid only if set forth in an instrument in writing signed on behalf of such party. Delay in
exercising any right under this Agreement shall not constitute a waiver of such right.

ARTICLE VIII
GENERAL PROVISIONS

Section 8.01 Non-Survival of Representations and Warranties. The representations and
warranties of Company, Parent and Merger Sub contained in this Agreement or in any certificate or
instrument delivered pursuant to Article VI shall terminate at the Effective Time, and only the
covenants that by their terms survive the Effective Time shall survive the Effective Time.

Section 8.02 Notices. All notices and other communications hereunder shall be in writing
and shall be deemed given on the day of delivery if delivered personally or sent via telecopy (receipt
confirmed) or on the second business day after being sent if delivered by commercial delivery
service, to the parties at the following addresses or telecopy numbers (or at such other address or
telecopy numbers for a party as shall be specified by like notice):

(1) if to Parent or Merger Sub, to:

Microchip Technology Incorporated
2355 West Chandler Boulevard
Chandler, Arizona 85224

Attention: General Counsel
Telecopy No.: (480) 899-9210

with a copy to:

Wilson Sonsini Goodrich & Rosati
Professional Corporation

One Market, Spear Tower

Suite 3300

San Francisco, CA 94105

Attention: Michael J. Kennedy, Esq.
Telecopy No.: (415) 947-2099
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(1) if to Company, to:

Telcom Semiconductor, Inc.

1300 Terra Bella Avenue
Mountain View, Californja 94043
Attention: Chief Executive Officer
Telecopy No.: (650) 940-9633

with a copy to:

Jenkens & Gilchrist, Professional i

1445 Ross Avenue Corporation

Suite 3200

Dallas, TX 75202

Attention: John R. Holzgraefe, Esq.
Gregory J. Schmitt, Esq.

Telecopy No.: (214) 885-4300

Section 8.03 Interpretation.

be toan B xl(lli)bit o thi\gl,hAegnr :ezgirte;ileelsss I:t?lcie in th1:s Agreement to Exhibits, such reference shall
1 rwise indicated. When a reference is made in this
.Agfeement to a Section, such reference shall be to a Section of this Agreement. Unless otherwise
indicated the words “include,” “includes” and “including” when used herein shall be deemed in
each case to be followed by the words “without limitation.” The table of contents and headings
contained in this Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement. When reference is made herein to “the business of”
an entity, such reference shall be deemed to include the business of all direct and indirect
subsidiaries of such entity. Reference to the subsidiaries of an entity shall be deemed to include all

direct and indirect subsidiaries of such entity.

(i1) For purposes of this Agreement, the term “person” shall mean any individual,
corporation (including any non-profit corporation), general partnership, limited partnership, limited
liability partnership, joint venture, estate, trust, company (including any limited liability company
or joint stock company), firm or other enterprise, association, organization, entity or Governmental

Entity.

(1i1) For purposes of this Agreement, the term “Material Adverse Effect” when
used in connection with an entity means any change, event, violation, inaccuracy, circumstance or
effect, individually or when aggregated with other changes, events, violations, inaccuracies,
circumstances or effects, that is materially adverse to the business, assets (including intangible
assets), capitalization, financial condition or results of operations of such entity and its subsidiaries
taken as a whole; provided, however that (1) no change, event, violation, inaccuracy, circumstance
or effect directly attributable to (A) changes in general economic conditions or changes affecting
the semiconductor industry generally, (B) the loss of current or prospective customers or suppliers
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that arose from such entity entering into this Agreement, or (C) any shareholder litigation or
litigation by a Governmental Entity, in each case brought or threatened against such entity or any
member of its board of directors in respect of this Agreement or the transactions contemplated
hereby, shall constitute a Material Adverse Effect; and (ii) in no event shall (x) any change in the
market price or trading volume of the Company Common Stock or Parent Common Stock, nor (y)
the failure by Company or Parent to meet revenue or earnings predictions of equity analysts
reflected in the First Call consensus estimate, or any other revenue or earnings predictions or
expectations, for any period ending on or after the date of this Agreement, in and of itself constitute
a Material Adverse Effect (it being understood that this subsection (ii), as it relates to (y), shall not

exclude any underlying change, circumstance, effect or development which resulted in such failure
to meet such estimates, predictions or expectations).

(iv) For purposes of this Agreement, an “agreement,” “arrangement,”
“contract,” “commitment” or “plan” shall mean a legally binding, written agreement,
arrangement, contract, commitment or plan, as the case may be.

Section 8.04 Counterparts. This Agreement may be executed in one or more counterparts,
all of which shall be considered one and the same agreement and shall become effective when one or

more counterparts have been signed by each of the parties and delivered to the other party, it being
understood that all parties need not sign the same counterpart.

Section 8.05 Entire Agreement; Third Party Beneficiaries. This Agreement and the
documents and instruments and other agreements among the parties hereto as contemplated by or
referred to herein, including the Company Schedule and the Parent Schedule (a) constitute the entire
agreement among the parties with respect to the subject matter hereof and supersede all prior
agreements and understandings, both written and oral, among the parties with respect to th_e sub_Ject
matter hereof, it being understood, however, that the Confidentiality Agreement shall continue in full
force and effect until the Closing and shall survive any termination of this Agreement; and (b) except
with respect to the Indemnified Parties under Section 5.10, are not intended to confer upon any other

person any rights or remedies hereunder.

Section 8.06 Severability. In the event that any provision gf t‘his- A.greement.,ﬁ)r thle o
application thereof, becomes or is declared by a court of c:ompfetent ]urlsdlctl(()in tfc; bcta i thz}ll é voi
unenforceable, the remainder of this Agreement W}ll continue n fpll for'ce and e dec z;ns e iy
application of such provision to other persons or glrcumstances will be 1lnterpre'(:l i(i)d o
to effect the intent of the parties hereto. The parties further agree to replace such v

unenforceable provision of this Agreement with a valid and enforceable provision that will achieve,

' i eable
to the extent possible, the economic, business and other purposes of such void or unenforc

provision.

Section 8.07  Other Remedies; Specific Performance. Excep(’; as otl(rilerwise1 ;)g()V]?V??hh:rll‘;ln,
i ' ly conferred upon a party will be deemed cumulative
any and all remedies herein express Pty b e such pary. vith ane
ve of any other remedy conferred hereby, or by law or equity
o e;;:iu;;vz ;anyyof any one remedy will not preclude the exercise of any other remedy.‘ The .
;);itries hereto égree that irreparable damage would occur in the event that any of the provisions o
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this Agreement were not performed in accordance with their specific terms or were otherwise
breached. It is accordingly agreed that the parties shall be entitled to seek an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and
provisions hereof in any court of the United States or any state having jurisdiction, this being in
addition to any other remedy to which they are entitled at law or in equity. In any action at law or
suit in equity to enforce this Agreement or the rights of any of the parties hereunder, the prevailing
party in such action or suit shall be entitled to receive a reasonable sum for its attorneys’ fees and all
other reasonable costs and expenses incurred in such action or suit.

Section 8.08 Governing L.aw. This Agreement shall be governed by and construed in
accordance with the laws of the State of Delaware, regardless of the laws that might otherwise
govern under applicable principles of conflicts of law thereof.

Section 8.09 Rules of Construction. The parties hereto agree that they have been
represented by counsel during the negotiation and execution of this Agreement and, therefore, waive
the application of any law, regulation, holding or rule of construction providing that ambiguities in
an agreement or other document will be construed against the party drafting such agreement or
document.

Section 8.10 Assignment. No party may assign either this Agreement or any of its rights,
interests, or obligations hereunder without the prior written approval of the other parties. Subject to
the preceding sentence, this Agreement shall be binding upon and shall inure to the benefit of the
parties hereto and their respective successors and permitted assigns.

ction 8.11 Waiver of Jury Trial. EACH OF PARENT, COMPANY AND MERGER
SUB Hg}e{EBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT ggTIONS
OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR {?’FRATION
OF PARENT, COMPANY OR MERGER SUB IN THE NEGOTIATION, ADMIN ,

PERFORMANCE AND ENFORCEMENT HEREOF.

[The remainder of this page has been intentionally left blank]
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IN WITNESS WHEREOF the parti i
. \ 1 R partics hereto have caused this A
their duly authorized respective officers as of the date first written atmvfwmﬂent 0 be executed by

MICROCHIP TECHNOLOGY INCORPORATED

By: LS swé&
Name: Sieve &f\é"\.\

MATCHBOX ACQUISITION CORP.

By: Ste _smb,&
Name: Mgmgvh )

Title: _{nief Exeeuhve. afped) + resadunt

TELCOM SEMICONDUCTOR, INC.

By:

Name:

Title:
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EXECUTION COPY

TN WITNESS WHEREOQF, the parties hereto bave caused this Agreeineni to be executed by

their duly suthorized respective officers as o

Fthe date first written above,
MICROCHIP TECANOLOGY INCORPORATED

By:
Name:
Title:

MATCHBOX ACQUISITION CORP.

By:

Namne:

Title:

TELCOM SEMICONDUCTOR, INC.

By %
Name: nhas . G G

rEe o4 P LENpéer

Title:

[Signature Page fo Merger Agresmornt]
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