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AGREEMENT AND PLAN OF MERGER dat
November 29, 2000 (this "Agreement"),egyazngf
among 724 SOLUTIONS INC., a corporation
amalgamated under the Business Corporations
Act of the Province of Ontario ("Parent")
SATURN MERGER SUB, INC., a Delaware ,
corporation and a wholly owned subsidi
Parent ("Sub"), and TANTAU SOFTWAREfdigéy,Of

: a
Delaware corporation (the "Company").

WHEREAS the respective Boards of Direc
Company and Sub have approved and declared advisggiz Ognghe
the Board of Directors of Parent has approved, this ’
Agreement and the Merger (as defined in Section 1.03), upon
the terms and subject to the conditions set forth heréin
all in accordance with the General Corporation Law of thé

State of Delaware (the "DGCL") and the Busin :
: ess Cor
Act of the Province of Ontario (the "OBCA"); orporations

_ ' WHEREAS, for U.S. Federal income tax pur i
is }ntended that (a) the Merger will qualify aspa EggigéniE
zation under the provisions of Section 368 (a) (1) (B) of the
Interna} Revenue Code of 1986, as amended, and the rules and
regulations promulgated thereunder (the "Code”), (b) this
Agreement constitutes a plan of reorganization, (c) Parent,
Sub and the Company will each be a party to such
reorganization within the meaning of Section 368 (b) of the
Code and (d) U.S. holders of stock of the Company who will
not be "five percent transferee shareholders" as defined in
Treasury Regulation Section 1.367(a)-3(c) (5) (ii1) or who
enter into five-year gain recognition agreements in the form
provided in Treasury Regulation Section 1.367(a) -8 (b)
("Eligible Company Sshareholders") and who exchange Company
Capital Stock (as defined in Section 3.03) for Parent Common
Stock (as defined in Section 2.01(c)) pursuant to the Merger
will not recognize taxable gain with respect to the Merger
pursuant to Section 367 (a) of the Code;

WHEREAS, concurrently with the execution of this
Agreement and as a condition to the willingness_of Pgrgnt to
enter into this Agreement, each of the persons identified on
schedule A have entered into voting agreements dated as of
the date of this ngreement (the "Company Voting Agreements")
with Parent pursuant to which each such person has ag;eed,
among other things, toO vote all shares of Company Caplta;
Stock held by such person in favor of the adoptlon of this

Agreement;

WHEREAS, concurrently with the_execution of this
Agreement and as a condition to the willingness of Parent to
enter into this Agreement, the employees of the Company

ORP;1140720.17:4612H: 11/29/00-12:47p]
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identified on Schedule B have entered into employment
agreements, conditioned on the consummation of the Merger
(each, an "Employment Agreement"), pursuant to which Parent
has ag;eed to employ such individuals following the
Effective Time (as defined in Section 1.01) and such
individuals have agreed to be subject to certain non-compete
and non-solicitation obligations, in each case upon the

terms and conditions set forth in the appli
Praomant pplicable Employment

WHEREAS, concurrently with the execution of this
Agreemgnt and as a condition to the willingness of Parent to
gnter.lpto this Agreement, each employee of the Company
identified on Schedule C has entered into a letter agreement
dated as of the date of this Agreement and conditioned on
the consummation of the Merger (each, an "Employment Terms
Let;e;") Wlth Parent and the Company setting forth certain
modifications to the terms and conditions of such employees'
employment arrangements with the Company; and

WHEREAS, concgrrently with execution of this
Agreemgnt and as a condition to the willingness of Parent to
enter into this Agreement, each of the persons identified on
Schedules A, B and C have entered into Resale Restriction
Agreements with Parent dated as of the date of this
Agreement and conditioned on the consummation of the Merger,
which agreements are in the form of Exhibit A hereto
(together with all such agreements entered into between
Parent and holders of outstanding shares of Company Capital
Stock, Stock Options (as defined in Section 3.03) or
Warrants (as defined in Section 3.03) after the date of this
Agreement, the "Resale Restriction Agreements"), pursuant to
which, among other things, such holders have agreed (i) to
certain restrictions on their ability to transfer and sell
any shares of parent Common Stock to be received by such
holders in connection with the Merger or pursuan; to the
exercise of Adjusted Options (as defined in Section 6.04)
and (ii) to be deemed to be a party to, anq to pe bound by
the terms of, the Escrow Agreement (as defined in

Section 2.01(e}).

NOW, THEREFORE, in consideration of the foregiing
i i ties, covenants
and the respective representaﬁlons, warran ’

and agreements set forth hereln, the parties hereto agree as

follows:

“ORP;1140720.17:4612W: 11/29/00-12:47p]
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ARTICLE I

The Merger

. SECTION 1.01. Effective Time of th
Subjegt to the provisions of this Agreementf ZSM:ggirés
prac§lcable on the Closing Date (as defined in
Sectlon'l.02), a certificate of merger and all other
appropﬁlate documents (collectively, the "Certificate of
%grger 2 shall be duly prepared, executed, acknowledged and
iled with ﬁhe Secretary of State of the State of Delaware
by the parties hereto as provided in the DGCL. The Merger
shall be;ome effective upon the filing of the Certificage of
Merger with ?he Secretary of State of the State of Delaware
or at such time thereafter as is agreed upon by Parent and

the Company and provided in the C ifi
"Effective Time") . e Certificate of Merger (the

SECTION 1.02. Closing The closing of th
1 3 " 3 - eM
(the "Closing") will take place at 10:00 a.m.? New Yorkerger

time, on a date to be specified by the parties, which

be no; later than the second business day after satisfzgiién
or walver (to the extent permitted by applicable law) of the
condlt}ons set forth in Article VII (other than those
conditions that by their terms are to satisfied at the
Closing, but subject to the fulfillment or waiver of those
conditions), at the offices of Cravath, Swaine & Moore,

825 Eighth Avenue, New York, New York 10019, unless another
time, date or place is agreed to in writing by Parent and
the Company; provided, however, that if all the conditions
set forth in Article VII shall not have been satisfied or
(to the extent permitted by applicable law) waived on such
second business day, then the Closing will take place on the
first business day on which all such conditions shall have
been satisfied or (to the extent permitted by applicable
law) waived. The date on which the Closing occurs is
referred to in this Agreement as the "Closing Date"”.

SECTION 1.03. Effect of the Merger. At the
Effective Time, Sub shall be merged with and into ?he
Company (the "Merger"), and the Company shall continue as
the surviving corporation in the Merger (the "Surviving
Corporation”). The Merger shall have the effects set forth

in Section 259 of the DGCL.

SECTION 1.04. certificate of Incorporagionband
Y ifi i Su as
By-laws. (a) The Certificate of Incorpogatlop 0 ,
in effect immediately prior to the Effective Time, shall be

the Certificate of Incorporation of the Surviving -
ed or amended as provided

Corporation until thereafter chang
therein or by applicable law.

{NYCORP;1140720. 17:4612W:11/29/00-12:47p!}
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(b) The By-laws of Sub as in eff i i

. : ect

prior to the Effectlve Time shall be the By—law;mggd;igely
Surviving Corpgratlon until thereafter changed or amended
provided therein or by applicable law. naes as

SECTION 1.05. Directors The dif

' . ' . ecto

;mmedlately prior to the Effective Time shall berihgf Sub

t;rgctors_of the Surviving Corporation until the earlier of
eir resignation or removal or until their respective

successors 1f3
Suc are duly elected and qualified, as the case may

SECTION 1.06 Qfficers The offi

' _ ' . . cers

1?m¢d1ately prior to.the Effective Time shall be gﬁethe Sub

ghf}cers Qf thg Surviving Corporation until the earlier of
eir resignation or removal or until their respective

successors i £
Suc are duly elected and qualified, as the case may

ARTICLE II

Conversion of Securities

, SECTION 2.01. Conversion of Capital Stock. At
the‘Effective Time, by virtue of the Merger and without any
action on the part of the holder of any shares of Company
Cagital Stock or any shares of capital stock of Parent or
Sub: :

(a}) Capital Stock of Sub. FEach issued and
outstanding share of common stock, par value $0.01 per
share, of Sub shall be converted into and become one
fully paid and nonassessable share of common stock, par
value 50.01 per share, of the Surviving Corporation.

(b) Cancelation of Treasury Stock and Parent-—
owned Stock. All shares of Company Capital Stock that
are owned by the Company, as treasury stock, or by
Parent or Sub immediately prior to the Effective Time
shall automatically be canceled and retired and shall
cease to exist and no consideration shall be delivered

in exchange therefor.

(c) Conversion of Company_Capital Stock.
(i) Subject to Sections 2.01(e), 2.01(f), 2.01(g),
2.02(e) and 2.03, each share of common stock, par value
$0.001 per share, of the Company (the "Company Common
Stock") issued and ocutstanding immediately prior to the
Effective Time (other than shares to be canceled 1n
accordance with Section 2.01L (b)) shall be converted

CORPF; 1140720.17:4612W: 11/29/00-12:47p]

PATENT
REEL: 011887 FRAME: 0011



into the.right to receive from the Surviving
Corporation a number of fully paid and nonassessable
Eommon Shares, no par value per share, of Parent (the

Pa;ent Common Stock"™) equal to the Common Exchange
Ratio. For purposes of this Agreement, "Common ?
Exchange Ratio" shall mean the number of shares of
Parent Common Stock (rounded to three decimal places)
obtalnﬁd by dividing (x) 19,000,000 (the "Merger Share
Number") by (y) the sum of (A) the aggregate number of
§hare§ of Company Common Stock issued and outstandin
1mmed1ately prior to the Effective Time (assumin fog
this purpose the exercise in full for cash of alg
Warrants.to purchase shares of Company Common Stock
outstanding immediately prior to the Effective Time)
(B) thg aggregate number of shares of Company Common’
Stock 1pto which the shares of Company Preferred Stock
(ag defined in Section 3.03) outstanding immediatel
prior to thg Effective Time are convertible at suchy
time (assuming for this purpose the exercise in full
-for cash of all Warrants to purchase shares of Compan
Prefer;ed Stock outstanding immediately prior to the Y
Effective Time) and (C) the aggregate number of shares
of Company Common Stock that may be acquired pursuant
to the exercise of Stock Options (other than Permitted
Interim Period Stock Options (as defined in Section
5.01(a) (xii))) outstanding immediately prior to the
Effective Time.

(i1) Subject to Sections 2.01(e), 2.01(f),
2.01(g), 2.02(e) and 2.03, if immediately prior to the
Fffective Time there are any shares of Company
preferred Stock issued and outstanding, each such share
(other than shares to be canceled in accordance with
Section 2.01{(b)) shall be converted into the right to
receive from the Surviving Corporation a number of
fully paid and nonassessable shares of Parent Common
Stock equal to the product of (x) the Common Exchange
Ratio and (y) the number of shares of Company Common
Stock into which such share is convertible immediately

prior to the Effective Time.

(iii} The shares of Parent Common Stock into wpich
the shares of Company capital stock are converted into
the right to receive pursuant to the Merger are
referred to herein collectively as the "Merger
consideration". At the Effective Time, all such sha;es
of Company Capital stock shall no longer be outstanding
and shall automatically be canceled and shall cease to
exist, and each holder of a certificate that
immediately prior to the Effective Time represented any
such shares (a "Certificate") shall cease to have any

ORP;1140720.17:4612W: 11/29/00-12:47p)
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righ;s with respect thereto, except the ri

receive the Merger Consideration Eith regégig Eﬁereto
and any cash in lieu of fractional shares of Parent
Common Stock to be issued or paid in consideration
therefor upon surrender of such Certificate in
accordance with Section 2.02 (subject, in the case of

such shares, to the terms of the Es
without interest. crow Agreement),

(d) [Intentionally omitted.}

(e) Escrow of Merger Shares. i
behalf of the holders of all outstanﬁgnghzhgigzlng’
Com i " of

pany Capital Stock (the "Stockholders") and
fo the t . = : pursuant
erms of an Indemnification and Escrow Agreement

to be entered into by and among Parent, the Compan
escrow agent to be named therein (the "Escrow A enga
and the Representative (as defined therein) whgch )
ﬁgreement shall be in the form of Exhibit B’hereto (the

Escrow Agreement"), Parent will cause the Surviving
Corporation to deposit with the Escrow Agent a number
of shares of Parent Common Stock (which are part of

and not in addition to, the number of shares which ’
would otherwise have been issuable pursuant to Section
2.01(c)) issuable in the Merger pursuant to

Section 2.01(c) equal to 1,900,000 less 10% of the
number of shares of Parent Common Stock underlying
Adjusted Options (other than Permitted Interim Period
Stock Options) held at the Effective Time by holders of
Stock Options (the nOptionholders"”)} that have consented
in writing to be bound by the terms of the Escrow
Agreement. Such deposit shall be on behalf of the
stockholders and with the same effect as if the
surviving Corporation had delivered such shares to the
Stockholders and the Stockholders had delivered such
shares to the Escrow Agent. '

on

an

(£) Anti-Dilution Provisions. In the event
Parent changes (or establishes a record date for
changing) the number of shares of Parent Common Stock
issued and outstanding prior to the Effective Time as &
result of a stock split, stock dividend,
recapitalization, subdivision, reclassification,
combination, exchange of shares or similar transaction
with respect to the outstanding Parent Common Stock and
the record date therefor shall be prior to the
Effective Time, the Merger Share Number shall be
appropriately adjusted to reflect such stock split,
stock dividend, recapitalization, subdivision,
reclassification, combination, exchange of shares or
similar transaction; provided, however, if such stock

ORP; 1140720.17: 4612W: 11/29/00~-12:47p]
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(NYCORP;

split, stock divided, recapitalization, subdivision,
reclassification, combination, exchange of shares or
similar transaction is abandoned prior to the Effective
Time, the Merger Share Number shall be again adjusted

to be the Merger Share Number that was in effect prior
to such initial adjustment.

(g) Appraisal Rights. Notwithstanding anything
in this Agreement to the contrary, shares (the
"Appraisal Shares") of Company Capital Stock issued and
outstanding immediately prior to the Effective Time
that are held by any holder who is entitled to demand
and properly demands appraisal of such Appraisal Shares
pursuant to, and who complies in all respects with, the
provisions of Section 262 of the DGCL ("Section 262")
shall not be converted into the right to receive the
Merger Consideration as provided in Section 2.01(c),
but instead the holders of Appraisal Shares shall be
entitled to payment of the fair value of such Appraisal
Shares in accordance with the provisions of
Section 262; provided, however, that if any such holder
shall fail to perfect or otherwise shall waive,
withdraw or lose the right to appraisal under
Section 262 or a court of competent jurisdiction shall
determine that such holder is not entitled to the
relief provided by Section 262, then the right of such
holder to be paid the fair value of such holder's
Appraisal Shares under Section 262 shall cease and such
Appraisal Shares shall be deemed to have been converted
at the Effective Time 1into, and shall.have become, the
right to receive the appropriate portlon of the Merger
Consideration as provided in Section 2.01(c). At t eb
Effective Time, all Appraisal_Shares shall no longgr e
outstanding and shall automatically be canceled a?
=hall cease to exist, and each holder of ﬁppralsit
Shares shall cease to have any r%ghtS'Wltl respeeding
thereto, except, subject to.the 1mmed}ate { prg; L
sentence, the right to receive the'fglr value

i1 rdance with the provisions of .
Shai?s lSchcoThe Conmpany shall serve prompt notlcefto
Section . ; any shares O
parent of any demands £O% appra;iaéhgfl the the right
Company Capital Stock, and Pare  tions and

. ipate in and direct all negotliations. h
to participalg t to such demands. Prior to the
proceedings with respec nall not, without the
Effective Time, the Compay e i make'any payment with
prior written consent of Paren to settle, any such
respect to, Or settle or offei tﬁe foregéing- After
demands, ot ag;ggetotgg gﬁivﬁving Corporation shall
the Effective lime, . t of the
not, without the prior written Eoﬁiiﬁ respect to, or
Representative, make any paymen
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settle or offer to settle, any such demands, or agree
to do any of the foregoing.

SECTION 2.02. Exchange of Certificates.
(a) Exchange Agent. As of the Effective Time, Parent shall
cause the Surviving Corporation to enter into an agreement
with Computgrshare Investor Services Inc. or a bank or trust
company designated by Parent and reasonably acceptable to
the Company (the "Exchange Agent"), which shall provide that
the Sgrv1ving Corporation shall, subject to Section 2.01 (e)
deposit with the Exchange Agent as of the Effective Time '
for the benefit of the holders of shares of Company Capi%al
Stock, for exchange in accordance with this Article II,
through the Exchange Agent, certificates representing the
shargs of Parent Common Stock issuable pursuant to
Section 2.01 in exchange for outstanding shares of Company
Capital Stock to be converted pursuant to Section 2.01(c)
Parept shall make available to the Exchange Agent from tiﬁe
to time as requested after the Effective Time cash necessary
to pay dividends and other distributions in accordance with
Section 2.02(c) and to make payments in lieu of any
fractional shares of Parent Common Stock in accordance with

Section 2.02(e). Such shares of Parent Common Stock and
such cash are hereinafter referred to as the "Exchange
Fund".

' (b) Exchange Procedures. As soon as reasonably

practicable after the Effective Time, the Exchange Agent
shall mail to each holder of record of a Certificate whose
shares were converted into the right to receive a portion of
the Merger Consideration with respect thereto pursuant to
Section 2.01: (i) a form of letter of transmittal (which
shall specify that delivery shall be effected, and risk of
loss and title to the Certificates shall pass, only upon
proper delivery of the Certificates to the Exchange Agent
and shall be in such form and have such other provisions as
Parent may reasonably specify) and (ii) instructions for use
in effecting the surrender of the Certificates in exchange
for the Merger Consideration in respect thereof, each of
such letter of transmittal and instructions to be in a form
reasonably acceptable to the Company. Upon surrender of a
Certificate for cancelation tc the Exchange Agent, together
with such letter of transmittal, duly completed and validly
executed, and such other documents as may reascnably be
required by the Exchange Agent or to such other agent or
agents as may be appointed by the gurviving Corporation (and
which is or are reasonably acceptable to the Company), the
holder of such Certificate shall receive, subject to
Section 2.01(e), in exchange therefor a certificate
representing that number of whole shares of Parent Common
stock that such holder has the right to receive pursuant to
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the provisions of this Article II, certain dividends or
other distributions as and to the extent specified in
Section 2.02(c) and cash in lieu of any fractional share of
Parent Common Stock as and to the extent specified in
Section 2.02(e), and the Certificate so surrendered shall
forthwith be canceled. In the event of a transfer of
ownership of Company Capital Stock that is not registered in
the stock transfer books of the Company, a certificate
representing the proper number of shares of Parent Common
Stock, certain dividends or other distributions as and to
the extent specified in Section 2.02{(c) and cash in lieu of
any fractional share of Parent Company Stock as and to the
extent specified in Secticon 2.02(e) may be delivered and
paid to a person other than the person in whose name the
Certificate so surrendered is registered if such Certificate
shall be properly endorsed or otherwise be in proper form
for transfer and the person requesting such delivery shall
pay any transfer or other taxes required by reason of the
delivery of shares of Parent Common Stock and payment of
such sums to a person other than the registered holder of
such Certificate or establish to the satisfaction of Parent
that such tax has been paid or is not applicable. Until
surrendered as contemplated by this Section 2.02(b), each
Certificate shall be deemed at any time after the Effective
Time to represent only the right toc receive upon such
surrender the Merger Consideration with respect thereto,
certain dividends or distributions as and to the extent
specified in Section 2.02(c) and cash in lieu of any
fractional share of Parent Common Stock as and to the extent
specified in Section 2.02(e). No interest shall be paid or
will accrue on any cash payable to holders of any
Certificates.

(c) Distributions with Respect to Unexchanged
Shares. No dividends or other distributions with respect to
Parent Common Stock with a record date after the Effective
Time shall be paid to the holder of any unsurrendered
Certificate with respect to the shares of Parent Common
Stock represented thereby, and no cash payment in lieu of
fractional shares of Parent Common Stock shall be paid to
any such holder pursuant to Section 2.02(e), in each case
until the surrender of such Certificate in accordance with
this Article II. Subject to the effect of applicable
escheat or similar laws, following surrender of any such
Certificate, there shall be paid to the holder of the
certificate representing whole shares of Parent Common Stock
issued in exchange therefor, without interest, (i) promptly
after the time of such surrender, the amount of dividends or
other distributions with a record date after the Effective
Time theretofore paid with respect to such whole shares of
Parent Common Stock, and the amount of any cash payable in
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lieu of a fractional share of Parent Common Sto i
such.holder is entitled as and to the extent spgzigieghigh
Section 2.02(e) and (ii) at the appropriate payment date

the amount of dividends or other distributions with a reéord
date gfter the Effective Time but prior to such surrender
apd with a payment date subsequent to such surrender payable
with respect to such whole shares of Parent Common Stock.

_ (d) No Further Ownership Rights in C

Capital Stock. Subject to Section 2.01(e), allogﬁgﬁgs of
Parent Common Stock delivered upon the surrender for
exghange_of Certificates in accordance with the terms of
th1§ Article II (including any cash paid pursuant to this
Ar?1cl§ ITI}) shall be deemed to have been delivered (and
paid) in full satisfaction of all rights pertaining to the
shares of.Company Capital Stock theretofore represented Db
sucp Cert}ficates, and there shall be no further d
reg1§tyatlon of transfers on the stock transfer books of the
Surviving Corporation of the shares of Company Capital Stock
that were outstanding immediately prior to the Effective
Time. If, after the Effective Time, Certificates are
presented tco the Surviving Corporation or the Exchange Agent

for any reason, they shall be canceled and exchanged as
provided in this Article TII.

(e) No Fractional Shares. (i) No certificates
or scrip representing fracticnal shares of Parent Common
Stock shall be delivered upcn the surrender for exchange of
Certificates, no dividend or distribution of Parent shall
relate to such fractional share interests and such
fractional share interests will not entitle the owner
thereof to the right to vote or to any other rights of a
stockholder of Parent.

(1i) In lieu of such fractional share interests,
Parent shall pay to each former holder of Company Capital
Stock an amount in cash equal to the product obtained by
multiplying (A) the fractional share interest to which such
former holder (after taking into account all shares of
Company Capital Stock held at the Effective Time by such
holder) would otherwise be entitled by (B) the last quoted
sale price for a share of Parent Common Stock on The Nasdaqgq
National Market ("Nasdaq"), as reported in The Wall Street
Journal, or, if not reported therein,.in any other _
authoritative source (the "Closing Price") on the Closing

Date.

(£) Termination of Exchande Fund. Any portion of

i i ibuted to the holders
the Exchange Fund that remailns undistrl . .
of the Certificates for six months after the Effective Time

shall be delivered to the Surviving Corporation, upon
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demand, and any holders of Certificates who

theretofore complied with this Article II shgigetggieafter
look only to Pgrent for, and Parent shall remain liable for
payment of their claim for Merger Consideration applicable '
thereto, any inidends and other distributions which such
holdgr is entitled to receive to the extent specified in
Section 2.02(c) and cash in lieu of any fractional share of

Parent Common Stock to the extent T -
Section 2.02 (e). specified in

(g) No Liability. None of Paren ivi
Cgrporation, the Company or the Exchange AggﬁttgiaigrgéVlng
liable to any person in respect of any shares of Parent
Common Stock, any dividends or distributions with respect
thereto or any.cash in lieu of fractional shares of Parent
Common Stock, in each case delivered to a public official
pgr;uant to any applicable abandoned property, escheat or
similar law. ?f any Certificates shall not have been
§urrepdered prior to two years after the Effective Time (or
1mme§1ately prior to such earlier date on which any Merger
Consideration would otherwise escheat to or became the
propgrty of any Governmental Entity (as defined in
Section 3.02)), any such Merger Consideration in respect
thereof shall, to the extent permitted by applicable law,
become the property of the Parent, free and clear of all
claims or interest of any person previously entitled
thereto.

(h) Lost Certificates. If any Certificate shall
have been lost, stolen or destroyed, upon the making of an
affidavit of that fact by the person claiming such
certificate to be lost, stolen or destroyed and, it required
by Parent, the posting by such person of a bond in such
reasonable amount as Parent may direct as indemnity against
any claim that may be made against it with respect to such
Certificate, the Exchange Agent shall issue in exchange for
such lost, stolen or destroyed Certificate the Merger
Consideration with respect thereto and, if applicable, any
unpaid dividends and distributions on shares of Parent
Common Stock as and to the extent specified in
Section 2.02(c) and any cash in lieu of fractional shares of
Parent Common Stock as and to the extent specified in

Section 2.02(e) .

(1) Withholding Rights. The Exchange Agent shall
pe entitled to deduct and withhold from the consideration
otherwise payable to any holder of Company Capital Stock
pursuant to this Agreement (including Section 2.01(g)) such
amounts as may be required to be deducted and withheld with
respect to the making of such payment under,the Code, or
under any provision of state, local or forelgn Tax (as
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defined in Section 3.07) law. To the exten

are so_withheld and paid over to the appropEiEEZthzgﬁnts
Agthorlty (as defined in Section 3.07), the Exchange Agent
will be treated as though it withheld an appropriate agou t
of'the type of consideration otherwise payable pursuant tn
this Agregment to any holder of Company Capital Stock, s id
such consideration for an amount of cash equal to the’f 5
market value of such consideration at the time of such arr

deemed sale and paid such cash .
Taxing Authority. sh proceeds to the appropriate

SECTION 2.03. Maximum Number
Issugd. For the avoidance of doubt, sub?gcihiges Lo be
Section 2.01(f), the aggregate number of shares of Parent
Common Stock to be delivered as Merger Consideration and
puysuant to ?he exercise after the Effective Time of
Adjgsted Options (other than Permitted Interim Period Stock
Options) and Warrants shall not exceed 19,000,000. oc

ARTICLE IIT

Representations and Warranties
of the Companv

Except as set forth on the disclosure schedule
(with specific reference to the Section of this Agreement to
which the information stated in such disclosure relates;
provided, however, that to the extent that it is reasonably
apparent that such disclosure also relates to another
Section of this Agreement, such other Section shall also be
gqualified by each such disclosure) delivered by the Company
to Parent prior to the execution and delivery of this
Agreement (the "Company Disclosure Schedule"), the Company
represents and warrants to Parent and Sub as follows:

SECTION 3.01. Organization, Standing and
Corporate Power. Fach of the Company and its subsidiaries
(as defined in Section 9.03) is duly organized, yalidly
existing and in good standing under the laws of its
jurisdiction of incorporation or organization. Each of the
Company and its subsidiaries has all requLSLte.corporate.or
other power and authority necessary to enaple it to use 1its
corporate name and to own, lease Or otherwlse holq and
operate its properties or assets and to carry on its
business as presently conducted and proposed_tq bg .
conducted. Each of the Company and 1its subsidiaries 1S duly
qualified or licensed to do busipess'as a foreign _ _
corporation and is in good standing in each jur}sdlctlop in
which the nature of its business Or the ownership, leasing
or operation of 1its properties oOr assets makes such
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quglification or licensing necessary, exce
ﬁal}u;e to be so_qualified, licenseg or inp;oggegiaigin
;ndLVLdually.or in the aggregate is not reasonably like% t
ave a material adverse effect (as defined in Section 9 33 °
on the Company. .The Company has delivered to Parent tr. )
and ;omplete copies of the Second Amended and Restated e
Certificate of Incorporation of the Company, as amended
throggh the date of this Agreement (the "Coﬁpany ©
Qertlflcatg") and its By—-laws and the certificates of
incorporation and by-laws or other similar organizational
documents of each of its subsidiaries, in each case as
?ﬁiggggrggiggeaggtg hireof. The respective certificates of
yv—laws or other similar i i
documentg Qf thg subsidiaries of the Compangrggn;gitéggil'
any provision limiting or otherwise restricting the abil?tn
of (i) the Company.to control such subsidiaries or (ii) t:hy
Company or any gf its subsidiaries to engage in any lawf le
business or.actlvity. The Company has made available tou
Parent and its representatives (i) true and complete copies
of the share certificate and stock transfer books of thg
Company and each of its subsidiaries and (ii) copies of the
m}nutes of all meetings of the stockholders, the Board of
Directors and each committee of the Board of Directors of
the Company and each of its subsidiaries held since their
respective dates of incorporation or organization, which, in
the case of this clause (ii), are true and complete in all
material respects.

SECTION 3.02. Authority:; Noncontravention.
(a) The Company has the requisite corporate power and
authority to execute and deliver this Agreement, to
consummate the transactions contemplated hereby (subject to
obtaining the Company stockholder Approval (as defined in
Section 3.20)) and to comply with the provisions of this
Agreement. The execution, delivery and performance of this
Agreement by the Company, the consummation by the Company of
the transactions contemplated hereby and the compliance by
the Company with the provisions of this Agreement have been
duly authorized by all necessary corporate action on the
part of the Company, subject to obtaining the Company
Stockholder Approval, and no other corporate prqceedlpgs on
the part of the Company are necessary.to authorize this
Agreement, to consummate the transactions contemplated
hereby or to comply with the provisions of th}s Agreement.
This Agreement has been duly executed and delivered by the
Company and, when executed and delivereq by Pa;ent_and Sub,
will constitute a legal, valid and binding obligation of.the
Company, enforceable against the Company 1D agcordance with
its terms (subject to applicable bankruptcy,_lnsolvency,
fraudulent transfer, reorganization, moratorium and other
similar laws affecting creditors' rights generally from time
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to time in effect and to general principles of equity). The
Board of Directors of the Company, at a meeting duly called
and held at which all directors of the Company were present,
duly and unanimously adopted resolutions (i) approving and
declaring advisable this Agreement, the Merger and the other
transactions contemplated hereby, (ii) declaring that it is
in the best interests of the Stockholders that the Company
enter into this Agreement and consummate the Merger on the
terms and subject to the conditions set forth in this
Agreement, (iii) declaring that the consideration to be
received by the Stockholders in the Merger is fair to the
Stockholders, (iv) directing that this Agreement be
submitted to a vote at a meeting of the Stockholders and
(v) recommending that the Stockholders adopt this Agreement.
The execution and delivery of this Agreement do not, and the
consummation of the transactions contemplated by this
Agreement and compliance with the provisions of this
Agreement will not, conflict with, or result in any
violation or breach of, or default (with or without notice
or lapse of time, or both) under, or give rise to a right
of, or result in, termination, cancelation or acceleration
of any obligation or to loss of a material benefit under,
result in the creation of any pledge, claim, lien, charge,
use restriction, encumbrance or security interest of any
kind or nature whatsoever (a "Lien") in or upcn any of the
properties or assets of the Company or any of its
subsidiaries under, or give rise to any_lncreased, .
additional, accelerated or guaranteed rlghts.o; entitlements
under, any provision of (i) the Compgny Certlf}cate or the
By—-laws of the Company or the certiflgates of incorporation
or by-laws or other similar organizational documents of any
of its subsidiaries, in each case as amended through the
date hereof, (ii) any loan or credit agreement, bond,
debenture, note, mortgage, indenture, lease or other — .
contract, commitment, agreement, arrangement, understan g-
obligation, undertaking instrument; permit. cORCeriion: ..
. : en,

franchise or license, whether oral or wri F

i idiaries is a party or any ©
Company or any of its subsi P biect or
their respective propgrples or assets 1s kgolder Approval
(iii) subject to obtaining the Company Stoc ggrred
and to the governmental filings and other matteigwre
to in the following sentence, any éA) igZEUtiéit ¢

: o ,

ordinance, rule or regulation or (B) latioh in each case,
injunction, decree, judgment or stipu g

or

; i i an
applicable to the Company Or any of 1its Subiigiaitii oin tie
o%ptheir respective properties or assets, © her 2 ,

case of clauses (ii) and (iii), any such con ’

i i that
violations, breaches, defaultsé r;igtiétlgzzzzngglgliﬁiely
i v in the aggregate . DLy LY .
lnd%X?dEZ£éyaO;aterial adverse effect (WL§h9%§031¥;23e§§ in
Eg the exception in clause (B) of the definiti
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Section 9.03) on the Com ' ir i

respect the ability of tﬁgngém(Y) tpalr .n any material
obligations under or comply wigﬁnghgopggsﬁoFm its
Agreement - ovlision of this
B haor ) B e e oy LEPse, fhpprfere
transactions cont 1 consummation of any of the

emplated by this Agreement. N
zpproval, order or authorization of, or regist Ot?onsent,
eclaration or filing with ’ ration,
: : Federal tat
domestic or foreian ¢, any , state or local
agency o - gn, government or any court, administréti
authogiti commission or other governmental or regulatory ve
or agenc dome i i .
"Governmental Enti¥§"), iitigéufggglgg gi Sugianatlonal (a
the Company cor any of its idiari o respect to
the execution and deliver Sg?S%g}arles in connection with
the consumm \ Y is Agreement by the Compan
ation by the Company of the M pany,
transactions contemplated by this A erger or the other
the Company with the provisions of gi?gmgggeor cgmpliance by
for (1) the filing of a : ement, except
rem i ;
form by the Company unde? thgrgiitﬁgzlgtcathn and report
Improvements Act of 1976, as amended ?th— fglno AnEltrUSt
(2) the filing of the Certificate of Mereer SBtﬁCt ) /
Secretary of State of the State of Delawgre Wld e i1
of appropriate documents with the relevant ai?h the filing
other states in which the Company or any of itsorlEI?S'Of'
is qualified to do business, (3) filings with chuSSIdl?E%es
and Exchange Commission {(the "SEC") under the Secur?i?rl ;ei
of 1933, as amended, (the "securities Act"), includinges ©
gzgsuagt4g§ ruleslrelating to the Form F-4 and Rules 135,
an promulgated under the Securities Act and

(4).such cher consents, approvals, orders, authorizations,
reglstratlgns, declarations and filings the failure of which
to be obtained or made individually or in the aggregate are
not reasonably llkely to (x) have a material adverse effect
on the Company (without giving effect to the exception in
clause (B) of the definition thereof in Section 9.03),

(y) impair in any material respect the ability of the
Company to perform its obligations under or comply with the
provision of this Agreement oOr (z) prevent or materially
impede, interfere with, hinder or delay the consummation of
any of the transactions contemplated by this Agreement.

SECTION 3.03. Capitalization. The authorized
capital stock of the Company consists of 39,000,000 shares
of Company Common Stock and 21,000,000 shares of Preferred
stock, par value $0.001 per share, 14,000,000 of which have
peen designated as Series A Preferred Stock, par value
$0.001 per share ("Company Series A Preferred Stock"), and
6,816,290 have been designated as Series B Preferred Stock,
par value $0.001 per share ("Company Series B Preferred
Stock", and, together with the Company series A Preferred
Stock, the "Company Preferred Stock”, with the Company
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Common Stock and the Company Preferred Stock being referred
to together as the "Company Capital Stock”"). BAs of the date
of this Agreement (i) 7,700,916 shares of Company Common
Stock are issued and outstanding, (ii) 210,884 shares of
Company Common Stock are held by the Company in its
treasury, (iii) 12,850,000 shares of Company Series A
Preferred Stock are issued and outstanding, (iv) no shares
of Company Series A Preferred Stock are held by the Company
in its treasury, (v) 6,472,785 shares of Company Series B
Preferred Stock are issued and outstanding, (vi) no shares
of Company Series B Preferred Stock are held by the Company
in its treasury, (vii) warrants to acquire (A) 20,000 shares
of Company Common Stock from the Company and (B) 310,880
shares of Company Preferred Stock from the Company,
case pursuant to the warrant agreements set forth on
Section 3.03(a) of the Company Disclosure Schedule (the
"Warrants™) are outstanding, (viii) options to acquire
2,829,600 shares of Company Common Stock from the Company
pursuant to the Company's 19399 Stock Plan (the "Company
Stock Plan") are issued and outstanding and 3,525,192 shares
of Company Common Stock are reserved for issuance in
connection with future grants thereunder and (ix) options to
acquire 50,000 shares of Company Common Stock from the.
Company granted outside of the Company Stock Plan are issued
and outstanding. Except as set forth above, as of the date
of this Agreement no shares of capital stock or other voting
securities of the Company or options, war;apts or other
rights to acquire any such stock or securities are issued,
reserved for issuance or outstanding. ?here are no
outstanding stock appreciation righ?s with respect to shares
of Company Capital Stock or other rights (excluding Stock
Options and Warrants) issued or granted by the cOmpanyfor
any of its subsidiaries that are linked to the valEe g ont
Company Capital Stock. The Company has delivered to Par

lete copies of all Contracts (as defined in
true.and complilete op to Warrants If any Warrant is
S reis 3.;2Le§etiglggfegtive Time; the holder thereof Shill
exercise _ : not more than the
be entitlied ©o recilge giincigggnegiggisihat such holder
number of shares o 3t ceive pursuant to
would have been ?ntltled e ret had been exercised in full
Section 2.01(c) if such_Warranth S froctive Time. There are
for cash igmidiitiig pi;iZstgr oiher indebtedness of the
no bonds, debentures, e 11 et d except for the
Company or any of its SubSldéiiiiiésagr otheg inotruments or
Company Capital Stock, no se S any of its subsidiaries
other obligations of the Cimpigi except for the Stock
(I) having the right to vote. Périod Stock Options and
options, the Perm}tted‘lnterlm S engeable or exercisable
Warrants, convertible O Saht to vote) on any matters on
for, securities having the right to ' (IT) except

’ may vote OF

which stockholders of the Company

in each
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for Permitted Interim Period Stock Options, issued or
granted by the Company or any of its subsidiaries the wvalue
of which is in any way based upon or derived from any share
of Company Capital Stock, Stock Option or Warrant. Except
as set forth above and except as expressly permitted by
Sections 5.01(a) (ii) and 5.01(a) (xii), there are no
securities, options, warrants, calls, rights or Contracts of
any kind to which the Company or any of its subsidiaries is
a party, or by which the Company or any of its subsidiaries
is bound, obligating the Company or any of its subsidiaries
to issue, deliver or sell, or cause to be issued, delivered
or sold, shares of capital stock or other securities of the
Company or any of its subsidiaries or obligating the Company
or any of its subsidiaries to issue, grant, extend or enter
into any such security, option, warrant, call, right or
Contract. There are no outstanding contractual or other
obligations of the Company or any of its subsidiaries to
(i) repurchase, redeem or otherwise acquire any shares of
capital stock or other securities of the Company or
(1ii) vote or to dispose of any shares of capital stock or
other securities of any of its subsidiaries. Each Stock
Option that is intended to qualify as an "incentive stock
option" under Section 422 of the Code so qualifies
thereunder. Section 3.03(b) of the Company Disclosure
Schedule sets forth a complete and accurate list, as of the
date hereof, of all outstanding stock options or other
rights to purchase or receive Company Capita} Stock granted
under the Company Stock Plan or granted outside the Company
Stock Plan (collectively, the "Stock Options"), the
Warrants, the number of shares subject to gach sgch Stock
Option and Warrant, the grant dates, exercilse prices andd
vesting periods of each such Stock Optlgn and Warrant aﬁ
the names of the holders thereof. Section 3.03(c) Og the
Company Disclosure Schedule sets forth a comp%etetég of
accurate list, as of the date hereof{ of the 1dend1tz
each holder of shares of Company Capital Stock a? Stoik
number of shares of eachhcizss Ochozﬁiﬁﬁscigléimpany
owned of record by such holder. NO All
- diary of the Company .
Capital Stock are owned by a subsi 1 Stock are, and all
outstanding shares of Company Caplta he Com ahy stock
ares that may be issued pursuant to the pany he
Blan, the exercise of stock Options gramted ANSLEC LTy pe,
Company Stock Plan and the giiriée corms thereof, duly
when issued in gccor@ance w1f 11 ~%d and nonassessable and
authorized, validly issued, ©0 yoP 11 the outstanding
; reemptive rights. & :
not subject to p b of the Company or 1ts
indebtedness for borrowed money ~oment penalty or
- . is prepayable without prepaynm breakage
subsidiaries P + of customary LIBOR Dbre g
premium (other than the PAYMETI: [ .+ ued money of the
costs), and no indebtedness fort oL on S Testriction upon
Company or its subsidiaries conta
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the incurrence of indebtedness for borrowed mo

Company or any of its subsidiaries or restrictgeghzyaggiit
of Fhe Company.or any of its subsidiaries to grant any Liegs
on its properties or assets. The Company has outstandin
indebtedness for borrowed money in the aggregate princi gl
amount of $5,000,000 as of the date of this Agreement. P

SECTION 3.04. Equity Interests Sectio
' g \Y . n 3.0
the Company Disclosure Schedule lists each subsidiary oé gge

Company. All the outstanding shares of capital

other voting or equity interests of each sﬁbsidizggcgfoihe
Compgny are owned by the Company, by another wholly owned
subsidiary of the Company or by the Company and another
wholly owned subsidiary of the Company, free and clear of
al} Liens, and are duly authorized, validly issued, Ffull
paid and nonassessable. Except for the capital stéck ofy
other voting or equity interests in, its subsidiaries tﬁe
Company does not own, directly or indirectly, any capital
stock or other voting or equity interest in any person.

or

SECTION 3.05. Financial Statem .
has delivered to Parent the audited balaniztzheeghgfciﬁgany
Company as of December 31, 1999, and the related audited
statement of income, statement of stockholders' equity
(deficit) and statement of cash-flows of the Company and its
consolidated subsidiaries for the fiscal year ended on such
date (the financial statements described above are
collectively referred to as the "Financial Statements").
The Financial Statements were derived from and are in
accordance in all material respects with the books and
records of the Company and its consolidated subsidiaries,
have been prepared in conformity with generally accepted
accounting principles ("GAAP") consistently applied (except
as may be specifically described in the notes thereto) and
fairly present the financial condition of the Company and
its subsidiaries as of the dates thereof and the results of
operations of the Company and its subsidiaries for the
periods then ended.

The Company has also delivered to Parent gnaudited
balance sheets and related unaudited statements qf income
and statements of cash-flows of the Company and its
consolidated subsidiaries as of and for the three—-month
periods ended March 31, June 30 and Septﬁmber 30, 2000 s
(collectively, the "Unaudited Statements } . _The Unauiltg N
Statements have been prepared 1n'accordanc¢ ln.all ﬁa eria
respects with GAAP and on a consistent basis with t.e
Financial Statements (except that they do pot COnt?lnd udit
footnotes and are subject to normal recurring year—en

i the method of
} tments) . There were no changes 1n Ruts
Zg;gication of the Company's accounting policies or changes
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in the method of applying the Company's use of estimates in

the preparation of the Unaudi
the Financial Statements. ited Statements as compared with

SECTION 3.06 Undisclosed ILiabiliti

. ities.
Si;ugiizg gi Eeflegte? on the Financial Statements gicigg 22

atements (or specifically described i
thereto), none of the Com i ldiaries the notes
: 2to), pany or its subsidiaries h

llag}lltles of any nature (whether accrued, absolutgS 2Ry
contingent, unasserted or otherwise) that could reasénably

be expected to h i
Conpane. ave a material adverse effect on the

SECTION 3.07. Taxes. a) A i i

?gizimegt, (iz "Tages" shall mean(ail §e32iglfnsggiz and

, omestic an foreign, income, franchise
igé:z, EEClST, employment, payroll, social secﬁr?ig?esggﬁe—
taxes' ad Yadqrem, transfer, capital, withholding and other

S cluding taxes based on or measured by gross
recglpts{ profl?s, sales, use or occupation, tariffs
lev;es, impositions, assessments or other gévernmentél
cha;ggs of any nature, including any interest enalti
additions with respect th i {ions under an

P ereto and any obligations under any

agreements or arrangements with any other person with
respgct to such amounts (with "Tax" having a correlative
meaning); (ii) "Taxing Authority"” shall mean any Federal
s?ate or local, domestic or foreign, governmental body ’
(including any subdivision, agency or commission thereof),
or any quasi-governmental body, in each case, exercising
reqgulatory authority in respect of Taxes; and (iii) "Tax
Return" shall mean all returns, reports and forms, including
information returns, with respect to Taxes.

(b) Neither the Company nor any of its
subsidiaries has ever been a member of any group of
corporations with which the Company or any of its
subsidiaries was required to file an affiliated,
consolidated, combined, unitary oOr aggregate Tax Return.

The Company and each of its subsidiaries has timely filed or
caused to be filed all income and franchise Tax Returns and
all other material Tax Returns required to be filed by eagh
such entity. All such Tax Returns are true and complete 1n
all material respects. The Company and each of its .
subsidiaries has timely paid or caused to be.timely paid (or
the Company has timely paid on jts subsidiaries’ behalf) all
Taxes due from it or them with respect to @he taxable .
periods covered by such Tax Returns, and, 1n accordance with
GAAP, the balance sheets of the Company as of December 31,
1999 and September 30, 2000, each reflect an adequate ]
reserve for all Taxes payable by the Company gnd each of its
subsidiaries for all taxable periods and portions thereof
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through its date. Neither the Company nor any of its
subsidiaries has requested any extension of time within

which to file any Tax Return which Tax R
been filed. eturn has not yet

(c) No income or franchise or other materi
Return of the Company or any of its subsidiaries i:réilhggx
ever been under audit or examination by any Taxing
Authority, and no written or, to the knowledge of the
Company, unwr@tten notice of such an audit or examination
has been rgcelved by the Company or any of its subsidiaries
Each materlgl deficiency, if any, resulting from any audit |
or examlnatlon relating to Taxes by any Taxing Authority has
been timely paid. The Company has not received notice of
any_materlal issues relating to Taxes from the relevant
Taxing Agthority during any presently pending audit or
examination, nor has the Company received notice of any
materlgl issues relating to Taxes from the relevant Taxing
Authority in any completed audit or examination that can
reasonably be expected to recur in a later taxable period
The relevant statute of limitations is open with respect éo
gll Federal income Tax Returns of the Company and each of
its subsidiaries. The Company has made available to Parent
documents, if any, setting forth the years in which the
statute of limitations has not yet expired for the income,
franchise and other material Tax Returns of the Company or
any of its subsidiaries and listing the last year in which
the Company or any of its subsidiaries is subject to audit
with respect to all income, franchise and other material Tax
Returns.

(d) There is no currently effective agreement or
other document extending, oOF having the effect of extending,
the period of assessment or collection of any Taxes and no
power of attorney with respect to any Taxes has been
executed or filed with any Taxing Authority.

(e) No material Liens for Taxes exist with
respect to any assets or properties of the Company or any of
its subsidiaries, except for statutory Liens for Taxes not

yet due.

(f) None of the Company or any og itsh ring

i i i ax sha
subsidiaries 1s a party to or bognd by any

agreement, Tax jndemnity obligatlon or similar ggreeﬁgnt, N
arrangement Or practice with regpect to Taxes (lni;P ing any
advance pricing agreement, c1951ng agreement oiho iir)
agreement relating to Taxes with any Taxing Authority) .

£ its subsidi-
)y None of the Company oI any O . '
aries will(ge required to include 1in & taxable period ending
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gfter the Effective Time taxable income attributable to
1ncome_that'accrued in a prior taxable period but was not
Fecognlzed in any prior taxable period as a result of the
installment method of accounting, the completed contract
method qf accounting, the long-term contract method of
accounting, the cash method of accounting or Section 481 of

the Code or any comparable provision of an
oth
for any other reason. y other Tax law or

_ (h) No amount or other entitlement o i
benefit that could be received (whether in cashroicggggégt
or the vgstlng of property) as a result of any of the Y
transgct}ons contemplated by this Agreement or the Resale
Rgstrlctlon Agreement by any current or former officer
dlregtqr,'employee or consultant of the Company or its,
sub51Q1ar1es who is a "disqualified individual" (as such
term.ls defined in proposed Treasury Regulation
Section 1.280G-1) would be characterized as an

"excess
parachu?e payment" or a "parachute payment" (as such terms
are defined in Section 280G (b) (1) of the Code) and no

disgualified individual is entitled to receive any
addl@iqnal payment from the Company or any of its
sub§1d1aries or any other person in the event that the
excise tax under Section 4999 of the Code is imposed on such
disqualified individuals.

(i) Each of the Company and its subsidiaries has
complied in all material respects with all applicable laws
relating to the payment and withholding of Taxes (including
withholding of Taxes pursuant to Sections 1441, 1442, 3121
and 3402 of the Code or similar provisions of state, local,
domestic or foreign Tax law) and has, within the time and
the manner prescribed by law, withheld from and paid over to
the proper governmental authorities all amounts required to
be so withheld and paid over under applicable laws.

(7} No consent under Section 341 (f) of the_Code
has been filed with respect to the Company or any of its
subsidiaries.

(k) None of the Company oOr any of its .
subsidiaries has been a United States Feal property holding
corporation within the meaning of Section 89?(c)(2) of the
Code during the applicable period specified 1n
Section 897(c)(1)(A)(ii) of the Code.

Company oOrx any of

(1) No property owned by the
its subsidiaries (i) constitutes ntax exempt use property”
within the meaning of Section 168 (h) (1) of phe_Codi or .
(ii) is tax exempt bond financed property within the meanling

of Section 168 (g) of the Code.
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(m) None of the Company or any of it idi

. ' s subsidi-
aries has ever (i) made an election under Section 1362 éf
Fhe Code to be treated as an S corporation for Federal
income tax purposes or (ii) made a similar election under

any comparable provision of any state or local,

- dom i
foreign, Tax law. estic or

(n) None of the Company or any of its subsidi-

aries is or ever has been a personal holding com i ;
the meaning of Section 542 of the Code. g pany within

(o) Section 3.07(o) of the Compan i
Sche@ule §et§ forth each state or local, gomzsgiicégsure
fore}gp, Jurlsdiction in which the Company and each of its
subsidiaries files, is required or has been required to file
a Tax Return.relating to state and local income, franchise
llcense{ excise, net worth property and sales and use Taxe;
eXCept_ln_a case where the Company or any of its
subsidiaries is or has been required to file such a Tax
Return and such failure to file is not reasonably likely to
have a material adverse effect on the Company. No claim has
ever been made by a Taxing Authority in a jurisdiction where
any of the Company or its subsidiaries does not file a Tax
Return that it is, or may be subject to, taxation in that
jurisdiction.

{(p) None of the Company or any of its subsidi-
aries has constituted either a ndistributing corporation™ or
a "controlled corporation” (within the meaning of
gection 355 (a) (1) (A) of the Code) in any distribution of
stock qualifying for tax-free treatment under Section 355 of
the Code (i) within the two-year period ending on the date
of this Agreement or (ii) in a distribution which could
otherwise constitute part of a "plan" or "series of related
transactions” (within the meaning of Section 355(e) of the
Code) in conjunction with the transactions contemplated by

this Agreement.

(q) None of the Company ©Or any of its subsidiaries
has taken or agreed to take any action or Knows of any fact,
agreement, plan or other circumstance Fhat is reasonably
likely to prevent the Merger f;om quallfy}ng asBa 1) (8) of
reorganization within the meanind of Section 368 (a) ( )

the Code oOr reasonably likely to cause the Merger to fail to

qualify for an exemption to gain recognition pursuant to

Section 367 (a) of the Code.

f the Company

SECTION 3.08. Assets. (a) Each ot
and its subsidiaries has good and mgrketable t}tle ti, grl
good and valid leasehold interesps 1n,'all qf its ma erta
personal properties and assets {including with respect to
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gll rgal property and interests in real property leased b
it), in each case free and clear of any Liens, except f Y
such property and assets as are no longer useé or ugef ir'
the conduct of its businesses and except for defects im0
title, easements, restrictive covenants and similar w
encumbrances and Liens that individually or in the aggr t
are not reasonably likely to materially affect the ag?l?g; ©

of the Company and its subsidiaries t
assets in their intended manner. © use such property or

. (b) Each of the Company and i idi i
compl}ed in all material respegtsywith tﬁz igiiédé%riﬁi has
materlal leases to which it is a party and under which it i
in occupancy, and all such leases are in full force andl e
effect, except for such noncompliances or failures to Db i
full force and effect that individually or in the aggreea;n
are not reasonably likely to materially affect the abilgt ©
of the Company to obtain the benefit of such leases E g
of Fhe Company and its subsidiaries enjoys peaceful.andac
undlsturbed possession in all material respects under all
material real property leases to which it is a party. i

. (c) None of the Company or any of its 1di-
aries holds any fee or other ownegship igterest iiugiédieal
property. Section 3.08 of the Company Disclosure Schedule
sets.forth a complete and accurate list of all real property
and interests in real property leased by the Company.

SECTION 3.09. Intellectual Property, Etc.
{a) Section 3.09(a) of the Company Disclosure Schedule sets
forth a complete and accurate list of all patents, patent
applications, trademark applications and registrations,
trade names, service marks, domain names and registered
copyrights and mask work rights and applications therefor,
if any, owned by or licensed to the Company or any of its
subsidiaries. All patents, patent applications, trademark
applications and registrations, trade names, service marks,
copyrights and mask work rights of the Company or any of its
subsidiaries have been duly registered and/or filed with or
issued by each appropriate Governmental Entity in the
jurisdictions indicated in Section 3.09(a) of the Company
Disclosure Schedule, all necessary affidavits of continuing
use have been filed, and all necessary maintenance fees have
been paid to continue all such rights in effect, except
where the failure to take such actions or pay such_fees
would not, individually or in the aggregate, materially
adversely affect any such rights. Each of the Company and
each of its subsidiaries owns Or is validly licensed or
otherwise has the right to use, without payment to any other
person except for fees set forth in Section 3.09(b) of the
Company Disclosure Schedule, all Intellectual Property (as
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defined in Section 3.09(m)) used in or necessary for the
conduct of its business as presently conducted or as
currently proposed by management of the Company to be
conducted, in each case free and clear of all Liens, except
for Liens that (i) individually or in the aggregate are not
reasonably likely to materially affect the ability of the
Company apd its subsidiaries to use such Intellectual
?rope;ty in its intended manner and (ii) have been disclosed
in writing to Parent in Section 3.09(a) or 3.10(h) of the
Company Disclosure Schedule. The conduct of the Company's
business, as presently conducted and as currently proposed
by management of the Company to be conducted, does not in
any material respect conflict with, or result in any
V}olation of or default (with or without notice or lapse of
tlme{ or both) under, or give rise to a right of
termination, cancelation or acceleration of any obligation
or logs of a material benefit under, or result in the
creation of any material Lien in or upon any of the
propgrtles or assets of the Company or any of its
subsldlaries under, any Contract between the Company or any
of its subsidiaries and any person relating to material
Intellectual Property or, to the knowledge of the Company,
any material Intellectual Property rights of any other
person.

(b) Section 3.09(b) of the Company Disclosure
Schgdule sets forth a complete and accurate list of all
options, rights, licenses or interests of any kind relating
?o Intellectual Property granted to the Company or any of
its subsidiaries, other than software licenses for generally
available software (such as Lotus Notes, WordPerfect and the
like) and generally available system development tools, or
granted by the Company to any other person.

(c) All software, other than generally available
software (such as Lotus Notes, WordPerfect and the like) and
generally available system development tools, that is either
marketed to customers of the Company or any of its
subsidiaries as a program or as part of a product or service
or is used by the Company or any of its subsidiaries to
support its business:

(i) either is owned by the Company or any of its
subsidiaries or the Company or any of its sgbsi@iaries
has the right to use, modify, copy, sell, dl;trlbgte,
sublicense and make Derivative Works (as defined in
Section 3.09(k)) from such software, free.and c}ear_of
any limitations or Liens that would materially impalr
the intended use of such software; and
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(ii) is free from any interest of a

ny former o
present employees of, or contractors or consultantg to
the Company or any of its subsidiaries that would '
materially impair the intended use of such software

Section 3.09(c) of the Compan i

y Disclosure schedul
Eorth a complete apd accurate list of all such so%tiiiz
oge?her w1th.a brief description by name of each produét
service to which such software relates. °F

(d) To the extent third-pa i
markgtgd Fo customers of the Compans giyai3f2¥aiisls
subsidiaries together with the Intellectual Property of th
Company or any of its subsidiaries, (i) the third-part ©
rights have been identified in Section 3.09(d) of the Y
Company Dlsclo§ure Schedule, (ii) all necessary licenses
have been obtained and (iii) no royalties or payments are
due other than the royalties and payments that are

identified i i ,
Schedule? in Section 3.09{(d) of the Company Disclosure

. (e) No material trade secret of the C

any of its subsidiaries has been published or diggﬁiggdogy
the Company or any of its subsidiaries or, to the knowledge
of the Company or any of its subsidiaries, by any other
person to any person except pursuant to licenses or
Contracts requiring such other persons to keep such trade
secrets confidential.

(£) None of the Company and its subsidiaries is,
and to the knowledge of the Company, IO other party to any
licensing, distributorship or other similar arrangements
with the Company or any of its subsidiaries relating to
Intellectual Property is, in breach of or default under its
obligations under such arrangements in any material respect.

(g) No person has any marketing rights to the

Intellectual Property of the Company or any of its
subsidiaries pursuant to a written agreement.

(h) None of the Company OL any of its subsidi-
aries has received any written communicat;ons, and no
executive officer of the Company has received angfoiié

ication, allegin t+hat the Company oOr any _ _
Zgﬁzggiaries ﬁas in%rigged or violated or, by conducting ;ts
businesses as presently conducted or as currently prgpose
by management of the Company Lo be_con@ucted by't?et omgangf
or any of its subsidiaries, would infringe or viola e any

the Intellectual Property of any other person.
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' _ _ (i) To the knowledge of the Company, n i
infringing on or otherwise violating any r?ghz ofotizrson e
Company or any of its subsidiaries in any material respect
w1th.respect to any material Intellectual Property owned b
or licensed to the Company or any of its subsidiaries. Y

(3) Each of the Company and its subsidiari

ies h
takep reasongble steps to protect its Intellectual Properii
consistent with industry practice.

. . (k) No licenses or rights have been
distribute'the source code of, og to use sourcegZ§g§egoto
create Deriyative Works of, any product currently marketed
by, commercially available from or under development by the
Company or any of its subsidiaries for which the Company or
any Qf its subsidiaries possesses the source code. As used
herein, "Derivative Work" shall mean a work that is based
upon one or more preexisting works, such as a revision
enhancgment, modification, abridgement, condensation ’
expansion or any other form in which such preexistiné works
may be recast, transformed or adapted, and which, if
prepared without authorization of the owner of the copyright
in sgch preexisting work, would constitute a copyright
infringement. For purposes hereof, a Derivative Work shall
also include any compilation that incorporates such a
preexisting work as well as translations from one human
language to another and from one type of code to another.

(1)} None of the Company or any of its subsidi-
aries has assigned, sold or otherwise transferred ownership
of any Intellectual Property owned by the Company.

(m) For purposes of this Agreement, "Tntellectual
Property" shall mean patents, trademarks (regis;ered or
unregistered), trade names, service marks, domain names
brand names, trade dress, copyrights, the gqodWiil
associated with the foregoing and registrgtiqns_in_any
jurisdiction of, and applications in any jurigdiction to
register, the foregoing, including any gxtension,
modification or renewal of any.such registration or .
application; inventions, whether patented, patentable oi no
patentable in any jurisdiction; mask Works, trade secre S
and confidential proprietary information and righti én agy
jurisdiction to limit the use oOr disclosure_therei y any
person; writings and other works of commercial Yahﬁiﬁle o
whether copyrighted, copyrightable or pot gopyr%gr
any jurisdiction; registration or appilcatiqni o | any
registration o CoPyrigiESrzgfangniugiiiigrlin%ellectual

ewals or extensions e ;

;igperty or proprietary rights; any'computgr giggézﬁz)or
software (including source code, object code ’
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any of its subsidiaries is a party to or bound by,

of their properties or assets is bound b '
written or oral: y or subject to, any
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other than commercially available com
. puter programs
software; and licenses relating to the foregoigg. and

SECTION 3.10. Contracts.

None of the Company or
and none

o (a) contract, commitment, agreement, lease or
similar arrangement (each, including all amendments

thereto, a "Contract") not made in the .
of business; ordinary course

(b) employment agreement or employmen
that_i§ not terminable at will by tﬁe ggmpgngoggrzgzh
sub$1d1§ry both without any penalty and without any
obligation of the Company or any of its subsidiaries to
pay severance or other amounts (including any bonus)
other than base salary, accrued commissions, vacation
pay and legally mandated benefits;
(c) (1) employee collective bargaining agre
other Contract with any labor union? (ii)gBegefiﬁent oF
Agreement (as defined in Section 3.12) or (iii)

Contract indemnifying any current or former director or

officer of the Company:

(d) Contract pursuant to which the Company or any
of its subsidiaries has agreed not to compete (or
which, following the consummation of the Merger, could
restrict the ability of Parent or any of its
subsidiaries to compete) with any person or in any
geographic area or to engage in any activity or
business, or pursuant to which any benefit is required
to be given or lost as a result of so competing or

engaging;

{e) Contract with (i) any stockhg}der of thg '
Company Or any of its subsidiarie§,_(l}) any affiliate
of the Company oOr any of its subsidiarlies Or gf'any
stockholder of the Company oI any of its subsidiaries
or (iii) any director, officer or employee of thgl_ .
Company oOr any of its subsidiaries or Qf any afflt;a e
of the Company or any of its subsidilaries (oth?r an
agreements covered by clause (b) or (c) above) ;

ursuant to which thg
has agreed to refrain
hise rights to any other

(f) license Or franghise P
Company or any such subsidiary
from granting license or franc

person;
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(g) Contract under which the Com
L : g pany or s
subsidiary has (i) incurred any Indebtedgess tﬁgg is

currently owin T X
below) ; Y g or (ii) given any Guarantee (as defined

(h}) Contract expressly creatin i

_ . : g or granti i
(including Liens upon properties acquireg underl_}g 2 bien
condlt}onal sales, capital leases or other title
retention or security devices);

(i) Contract providing for futur

e perform
the Company or such subsidiary in consideratioingi By
amounts previously paid in excess of $35,000;

(j) Contract providi .
to third parties; p ing for payments of royalties

(k) Contract granting a third i

party any 1
;ntellectual Property that is not limitgd tg t;gense ke
internal use of such third party:;

(1) Contract providing confidential treatment by

the Company or such subsidiary of material i -
information; Y al third-party

ﬁm) Contract that is material in any respect
contalping (whether in the Contract itself or by
operation of law) any provisions dealing with a "change
of control" or similar event with respect to the
Company or such subsidiary;

(n) Contract granting the other party or any third
person "most favored nation" status;

(o) Contract providing for monetary liquidated
damages (but not including other kinds of provisions
that provide for liniting the maximum amounts payable
or for refunds of amounts in the event of a breach or
termination of the Contract);

(p) Contract that (i) has aggregate future sums
due from the Company OF such subsidiary in excess of
$35,000 and is not terminable by the Company OI such
subsidiary for a cost of less than 535,000, (ii) has
aggregate future sums due to the Company or such
subsidiary in excess of $35,000 or (iii) is otherwlse
material to the business of the Company oOr such
subsidiary as presently conducted or as currently
proposed by management of the Company to be conducted;
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(q) Contract providing for future performance by
the Company or such subsidiary with less than the

standard Company or subsidiary charges to be due for
such performance;

(r) joint venture, partnership or other similar
agreement;

(s) agreement entered into in connection with the
settlement or other resolution of any suit, claim,
action, investigation or proceeding; or

(t) beta test agreement, trial agreement or
limited license agreement the terms and conditions of
which differ in any significant respect from the terms
and conditions of the form of trial agreement attached
as Exhibit A to Section 3.10 of the Company Disclosure
Schedule (which Exhibit A also sets forth a complete
and accurate list of all customers that have entered
into a beta test agreement, trial agreement or limited
license agreement with the Company) .

Each material Contract of the Company and each of its
subsidiaries is in full force and effect and is a legal,
valid and binding agreement of the Company o©r such
subsidiary and, to the knowledge of the Company or such
subsidiary, of each other party thereto, enforceable against
the Company or any of its subsidiaries, as the case may be,
and, to the knowledge of the Company, against the other_
party or parties thereto, in each case, in agcqrdgnce with
its terms. The Company and each of its subsidiaries has
performed or is performing all mater%al obligations regulred
to be performed by it under each of its Contracts gnd is not
(with or without notice or lapse of time or both) in breach
or default in any material respect th?rgunder. To the .
knowledge of the Company or such subs;dlary, no_other Ear Y
to any of its Contracts is (with or W1thogt notice or lapse
of time or both), as of the date hereof, 1in bregch orthe
default in any material respegt Fhereunder. Nelth?icum—
Company nor any of its subsid}arlestknogiegiai?§ géversely
stances_that are reasonably llkely biimations Y e any
affect its ability to perform its O g

material Contract.

"Guarantee" of or by any person s%alérggin any
obligation, contingent or otherwlse, OEhS¥C éison ' the
uaranteeing any Indebtedness of any otie dp rson lor
% imary obligor") in any mannexr, whe?her ir c yerson
'pé}recgly and including any obligation of suc d%ance ér
é?r;ct or indirect, (a) to purchase or gagfioguih
supply funds for the purchase oOr paymen
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Indebtedness or to purchase (
or to advance or su
iggegggdgggghaig)og) any security for the paymengpég gﬁﬁgs
: P o0 purchase property, securiti
services for the purpose of assurin té  of suc
Indebtedness of the paym 7 btainess os To
. : : : yment of such Indebtedness o
zigggiéﬁthgiézgigapltai{ equity capital or other Eiéggczgl
n or iquidity of the primary obli
2?05?d:3abée the primary obligor to pay such Igdebt;gggs:?
endorseméntgwigir, ETattthe term Guarantee shall not inclﬁde
_ collection i i i
ordinary course of business.or deposit, in each case in the

"Indebtedness"” '
duplication, (a) all ogliggt?ggspgﬁsgﬁcihall peal, Without
Tg?eylir giph respect to deposits or advagizzogffgiybiiigwed

a obligations of such person evide '
dﬁ?gntu;es, notes or similar instruments?cig)bglgondS’
obligations of such person upon which inte t
customarily paid, (d) all obligations of Sre; charges are
condltional sale or other title retention ggregzrsin under
ﬁzia;i?g gi'prgperty or assets purchased by suchegeison

obligations of such person issued ’
qeferred purchase price of property or sergiczzsuTE? :ilthe
1ndebtedpess of others secured by (or for which,the holder
of such indebtedness has an existing right, contingent or
othe;w1se, to be secured by) any Lien on property owned or
acquired by such person, whether or not the obligations
secured thereby have been assumed, (g) all Guarantees by
such person, (h) all capital lease obligations of such
person, (i) all obligations of such person in respect of
interest rate protection agreements, foreign currency
exchgnge agreements or other interest or exchange rate
hedging arrangements.and (3) all obligations of such person
as an account party in respect of letters of credit and
bankers' acceptances to the extent of any drawdowns thereon.

SECTION 3.11. Litigation; Decrees. There is no
suit, claim, action, arbitration, investigation or other
proceeding ("Litigation™), other than investigations,
pending or, to the knowledge of the Company, threatened,
nor, to the knowledge of the Company, is there any
investigation pending oOr threatened, in each case by or
against or affecting the Company or any of its subsidiaries
or any of their respective properties or assets. There is
no outstanding order, writ, injunction, decree, judgment or
stipulation applicable to the Company Oor any of its
subsidiaries or any of their respective properties, assets
or businesses having, oOr that individually or ip the
aggregate 1is reasonably likely to have, a material adverse
effect on the Company. Section 3.11 of the Company
Disclosure Schedule sets forth a complete and accurate list
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of (a) all Litigation in respect of which legal process has

been served upon the Company or any of its subsidiaries and

(b) all Litigation that has been commenced by the Company or
any of its subsidiaries against any third party, in each

case which has not been settled or disposed as of the date
hereof.

SECTION 3.12. Operation of the Business; Absence
of Changes or Events. (a) Since December 31, 1999 (or, in
the case of clauses (iv) and (ix), since September 30,
2000}, the Company and each of its subsidiaries has
conducted its business only in the ordinary course
consistent with past practice, and there has not been
(i) any material adverse effect on the Company, (ii) any
declaration, setting aside or payment of any dividend on,
other distribution (whether in cash, stock or property) in
respect of, any shares of capital stock of the Company or
any of its subsidiaries except for dividends by a direct or
indirect wholly owned subsidiary of the Company to its
parent, or any purchase, redemption or other acquisition
(other than repurchases of shares of Company Common Stock
that are subject to vesting requirements, transfer
restrictions and a right of repurchase in favor of the
Company under specified circumstances (“Bestrigted Stock")
pursuant to the exercise of repurghase rights in favor of
the Company) of any shares of capital stock oﬁ phe Company
or any of its subsidiaries or any other securities of thet
Company or any of its subsidiaries or any opthns, warra2 s,
calls or rights (other than repurchase rights in favoi ot
the Company with respect to shares of Begtrlctgq_stoc ) o
acguire any such shares or oth;; siggglgéezﬁy(;;;ie:ngf
split, comblnat%Oghorcgic;izsérlgiylof its subsidiaries or
capital stock © © o tion of any issuance of any
any issuance Or tbe authorizatior lion of or in
othexr secgrities in respect Of{tl? stock or other securities
substitution Ho¢ Shiriz gieczzériise of Stock Options or
(other than pursuan f its subsidiaries,
Warrants) of the Company Or any o or any of its

iv) (A) any granting Dy the Company ion or fringe
;ubsidiaries of any lncreaie_;zrgzzgzniitéaSh  ompensation
penefits, except for normab liness consistent with past
in the ordinary coursSe Ofb uS(or entering into of any
practice, orf au¥ payment_ti respect to any payment by) the
obligation or Cont;act Wi .diaries of any ponus, except for
Company or any of its subsiaia 1es %of business consistent
ponuses made in the ordinary coe to any current or former
with past practice, in each €85% =2 5i2.¢, (B) any granting
director, officer, employee °% bsidiaries to any current or
by the Company OF any of 1ts Sul ee of the right to recelve
fgrmer director, foiqeg gzyegz Ziy {ocreases therein,
severance or termina 10

or
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(C) any entry by the Company or any of its subsidiaries
into, or any amendment of, (1) any employment, severance
deferreq compensation, termination, indemnification or ’
congultlng agreement with any current or former director
ofﬁlcer, employee or consultant in effect as of the date,of
this Agreement or (2) any agreement with any current or
forme; dlrecto;, officer, employee or consultant the
benef}ts of which are contingent, or the terms of which are
materlglly altered, upon the occurrence of a transaction
involving the Company of the nature contemplated by this
Agreement or (2all such agreements under this clause (C)
collectively, "Benefit Agreements") or (D) any adoption’of
or amendment to, a Benefit Plan (as defined in Section 3 lé)
(o;her'than amendments required by law or required to )
maintain the qualified status of a Benefit Plan) (v)
Qamage, destruction or loss, whether or not coveéed b
insurance, that individually or in the aggregate is rZason—
ably llkely.to have a material adverse effect on the
Company, (V}) any change in financial or tax accountin
methods,.pylnciples or practices by the Company or anygof
its sub81d1ayies, except insofar as may have been required
by a ;hangg in GAAP or applicable law, (vii) any material
elecFlon with respect to the Tax liabilities or Tax
attributes of the Company or any of its subsidiaries or any
settlement or compromise with respect to any material income
Tax liability or refund, (viii) any revaluation by the
Company or any of its subsidiaries of any of its material
assets or (ix) any Contract with regard to the acquisition
or disposition of any material Intellectual Property or
rights thereto other +han licenses in the ordinary course of
business consistent with past practice.

any

(b) Since September 30, 2000, each of the Company
and its subsidiaries has continued all pricing, sales,
receivables and payables production practices substantially
in accordance with the ordinary course of business and in
accordance with the Company's Contracts and has not engaged
in (i) any trade loading practices or any other promotional
sales or discount activity with any customers or .
distributors with the intent to accelerate to pre-Closing
periods sales to the trade or otherwise that wguld otherwise
be expected (based on past prac;ice} to occur in post-
Closing periods, (ii) any practlce_lntendgd to have tbe
effect of accelerating to pre—-Closing periods collections of
receivables that would otherwise be expe;ted (basgq‘on past
practice) to be made in post-Closing periods Or'(lll) any
practice intended to have the effect of postpon;ggigz post-

in eriods payments by the Company Or any
gtgzidgaiies tha% iguld otherwise be expected (based on past
practice) to be made in pre-Closing periods.
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SECTION 3.13. Compliance with Applicable Laws.
(a) Thg Company and each of its subsidiaries and their
respectlve properties, assets, operations, personnel and
bu51nessgs have been and are being operated and have been
and_are in compliance with all applicable statutes, laws
ordlnanceg, rules, requlations, orders, writs, injunctioﬁs
decrees, Jjudgments and stipulations except for such failurés
to so comply that individually or in the aggregate are not
reasonably likely to have a material adverse effect on the
Company. Neither the Company nor any of its subsidiaries
has rece}ved, since their respective dates of incorporation
or organlzation, a notice or other written communication
alleglng‘or relating to a possible violation of any statute
law, ord}nance, rule, regulation, order, writ, injunction ’
decrge, judgment or stipulation of any Governmental Entit§
appllcable to its properties, assets, operations, personnel
and businesses except for such violations that individually
or 1n.the aggregate are not reasonably likely to have a
material adverse effect on the Company.

‘ (b) The Company and each of its subsidiaries has
obtalngd and has %n effect all Federal, state and local,
domestic and foreign, governmental consents, approvals,
orders, authorizations, certificates, filings, notices,
permits, concessions, franchises, licenses and rights
(collectively, "Permits") necessary for it to own, lease or
operate its properties and assets and to carry on its
business as presently conducted and as currently proposed by
management of the Company to be conducted, and there has
occurred no violation of, or default under, any such Permit,
except for such failures to obtain and keep in effect
Permits and except for such violations or defaults under any
Permits that individually or in the aggregate are not
reasonably likely to have a material adverse effect on the
Company. The Merger, in and of itself, could not reasonably
be expected to cause the revocations or cancelations of any
such Permit except for such revocations or cancelations that
individually or in the aggregate are not reasonably likely
to have a material adverse effect on the Company.

(c) To the Company's knowledgic t?gre are 22i€22t

resent conditions, circumstances, activitles, pra ,
2;cﬁd2nts, actions or plans that are reasonably ;1kely to
(i) interfere with or prevent compliance oIr ;optlpued e
compliance by the Company or any of its subsidiaries w;h
any environmental or health gnq sgfe?y laws governing e
Company's or any of its subsidiaries buSLnesEes as ment
presently conducted or as currently_proposedt g ?2na%aw
of the Company to be conducted or with any statute, ’

ordinance, rule; regulation, order, ert, 122;235132£ter
decree, Jjudgment, stipulation or notice or
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i§$ued, entered, promulgated or approved ther

(11)_g}ve.rlse to any liability o?pthe Companiuggegnorof it
sub51d1ar1e§ under any environmental or health and stet tES
laws governing the Company's or any of its subsidiaries'y
past, present or future operations as currently proposed b
management qf the Company to be conducted, other than, i Y
each case circumstances, activities, practices incide'entn
actions or plans that individually or in the aégregate aié

not reasonably likely to hav .
the Company. y e a material adverse effect on

SECTION 3.14. Certain Emplovee Matte
the knowledge of the Company, no director, offi£Z£ oéa;thzo
employee of the Company or any of its subsidiaries is a :
party to or bound by any Contract, or subject to any order
writ, injunction, decree, Jjudgment or stipulation of or '
issued by any Governmental Entity, that may interfere with
the use of such director's, officer's or other employee's
best_effo;ts to promote the interests of the Company and it
subSLdlgrles, conflict with the business of the Company o ®
any of its subsidiaries (as presently conducted or as yoer
currently proposed by management of the Company to be
conducted) or the transactions contemplated by this
Agreement or that is reasonably likely to have a material
adverse effect on the Company. To the knowledge of the
Company, no activity of any employee of the Company or any
of its subsidiaries as or while an employee of the Company
or any such subsidiary has caused a violation of any
employment agreement, confidentiality agreement, patent
disclosure agreement or other Contract.

(b) All former and current employees, contractors
and consultants of the Company and each of its subsidiaries,
including all employees, contractors and consultants
involved in the development of Intellectual Property of the
Company and each of jts subsidiaries, have executed and
delivered to the Company a confidential information
agreement that is in substance substantially consistent with
the form of agreement set forth in Section 3.14(b) of the
Company Disclosure Schedule restricting such person’s right
to use and disclose confidential information of the Company
and its subsidiaries. A1l such persons have been party to
such a proprietary rights agreement With the Company or 1its
applicable subsidiary during the entire term of each such
person's enployment with or retention by thg Company or by
such subsidiary, pursuant to which either (i) 1in acgordance
with any applicable Federal, state oI }oqal, domestic or
foreign, law, the Company OT sucb subSLdla;y'has been _
accorded full, effective, exclusive and orlglnal'ownershlp
of all material Intellectual Property thereby arising oOr
(11) there has peen conveyed to the Company OX such
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subsidiary by appropriately executed instruments of
as51gnment fu}l, effective and exclusive ownership of all
tanglple and intangible property, including inventions
relating to the business of the Company and its subsidiaries
and thereby arising within the scope of their employment or
engagement by or with the Company or such subsidiary, and
trug and correct copies of such agreements have been’made
available by the Company to Parent prior to the date of this
Agreement. No employee, contractor or consultant of the
Company has made any material alteration or modification to
the form gf agreement set forth in Section 3.14(b) of the
Company Disclosure Schedule. No employee, contractor or
consgltant of the Company who has contributed to, or
participated in, the conception and development of
Inte;lgctual Property for the Company or any of its
subsidiaries has asserted or threatened any claim against
the Company or such subsidiary in connection with such
person's involvement in the conception and development of
such Intellectual Property and, to the knowledge of the

Cimpany, no such person has a reasonable basis for any such
claim.

(c) None of the officers, employees or (to the
knowledge of the Cgmpany) contractors or consultants of the
Compgny or any of its subsidiaries has any patents issued or
applications pending for any device, process, method, design
or invention of any kind that was developed after the date
on which such person became an officer, employee, contractor
or consultant of the Company or any of its subsidiaries or,
to the knowledge of the Company, prior to the date on which
such person became such an officer, employee, contractor or
consultant in each case that is now used or needed by the
Company or such subsidiary in the furtherance of its
business operations as presently conducted or as currently
proposed by management of the Company to be conducted.by the
Company or such subsidiary, which patents or appligaﬁlons
have not been assigned to the Company OI such subsidiary
with such assignment duly recorded in the United States
Patent and Trademark Office or with the applicable foreign
Governmental Entity.

(d) None of the employees of the Company Or any

of its subsidiaries are represenﬁedcby any uilzicglth

to their employment by the Company Or _
giii?ﬁ?ar?. Since Eheygate of ;tg ipcorporatlon,_neltgern
the Company nor any of its subs;dlarles has experlinci aaye
1abor disputes, union organization attempts or wWor ds.zgp g
due to labor disagreements. Egch of the Company an t; S tn
subsidiaries is 1in compliance 1n a;l materlallgzsgig
all applicable statutes, laws, ordlnances,lru o8 An ctices,
regulations relating to employment and employm o
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occupa@ional safety and health standards, ter
condltlops of employment and wages and héurs,mznin?s not
engaged in any unfair labor practice. The Company has not
recelvgd notice of any unfair labor practice.charge or °
compla;nt aga;nst the Company or any of its subsidiaries
whlch is pgndlng and, to the knowledge of the Company, the
is no unfair labor practice charge or complaint againét thre
Company threatened before the National Labor Relations B ed
or any_comparable state or foreign agency or authorit oar
ggere 1stng.labor strike, dispute, request for v
presentation, slowdown or stoppage actuall i
thregtgneq against or affectingpghg Company grp§2312% EE
subSldlgrles. No question concerning representation hasS
been raised or is, to the knowledge of the Company
threateped with respect to the employees of the Coﬁpan or
any of 1t§ sgb§idiaries. No employment-related grievagces
that are 1nd1v1dually or in the aggregate reasonably likel
to have a material adverse effect on the Company, nor an Y
arbitration proceedings arising out of collectivé bargaizin
agreements, are pending or, to the knowledge of the Compan 7
threatened against the Company or any of its subsidiarigs Y

(e) Section 3.14(e) of the Com i

. pany Disclos
Schedule sets forth a complete and accurate list of aiie
current employees of the Company and each of its

subsidiaries, %ncluding their title, current compensation,
bonus and commission structure.

(£) Section 3.14(f) of the Company Disclosure
Schedule sets forth (i) the name of each employee of the
Company entitled to severance benefits (other than the
acceleration of Stock Options) payable as of the Effective
Time or upon termination of employment after the Effective
Time pursuant to any individual employment, severance,
termination or change of control agreement or arrangement
between the Company or any of its subsidiaries and such
employee, (ii) the category oOr type of each such severance
benefit (other than the acceleration of Stock Options) to
which such employee 1is entitled, (iii) the aggregate value
of each such severance benefit payable as of the Effective
Time and each such severance benefit that would be pavyable
upon termination of employment after the Effective-Time,
other than the acceleration of stock Options gnd {iv) the
aggregate value of severance that would be paid to each
employee set forth on Section 3.14(f) of the Company
Disclosure Schedule upon termination of employment based on
the terms of any severance plan or plans applicable to such
employee 1n effect at the Effective Time, other than the

acceleration of Stock Options.
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SECTION 3.15. Benefit Plans. (a) Section
3.15(a) of the Company Disclosure Schedule contains a
complete and accurate list of each "employee pension benefit
plan" (as defined in Section 3(2) of the Employee Retirement
Income Security Act of 1974, as amended ("ERISA"))
(hereinafter a "Pension Plan"), "employee welfare benefit
plan" (as defined in Section 3(1) of ERISA, hereinafter a
"Welfare ?lan"), bonus, pension, profit sharing, deferred
compensation, incentive compensation, stock ownership, stock
purghase, stock appreciation, restricted stock, stock
opt;on, phantom stock, performance, retirement, thrift,
savings, stock bonus, cafeteria, paid time off, perquisite
fringe benefit, vacation, severance, disability, death ’
benefit, hospitalization, medical, welfare benefit or other
plan, program, policy, arrangement or understanding (whether
or not legally binding) maintained, contributed to or
required to be maintained or contributed to by the Company
and its subsidiaries or any other person or entity that,
together with the Company, is treated as a single employer
under Section 414 (b), (c), (m) or (o) of the Code (each, a
"Commonly Controlled Entity") or any entity that is
considered a co-employer with the Company or any Commonly
Controlled Entity, in each case for the benefit of any
present or former directors, officers, employees or
independent contractors of the Company or any of its
subsidiaries (all the foregoing being herein called "Benefit
Plans"}). The Company has delivered to Parent true and
complete copies of (1) each Benefit Plan (or, in the case of
any unwritten Benefit Plans, descriptions thereof), (2) the
two most recent annual reports on Form 5500 filed with the
Internal Revenue Service with respect to each Benefit Plan
(if any such report was required by applicable law), (3) the
most recent summary plan description for each Benefit Plan
for which such a summary plan description is required by
applicable law and (4) each trust agreement and insurance or
annuity contract relating to any Benefit Plan. No Benefit
Plan is a defined benefit plan (within the meaning of
Section 3(35) of ERISA) or is subject to Title IV of ERISA
or the minimum funding requirements of Section 412 of the
Code or Section 302 of ERISA.

(b) Each Benefit Plan has been administered in
all material respects in accordance with its terms. The
Company, its subsidiaries and all the Benefit Plans are in
compliance in all material respects with the applicable
provisions of ERISA and the Code, and all other applicable
laws and the terms of all collective bargaining agreements
or other labor union contracts applicable to any employees
of the Company or any of its subsidiaries. All reports,
returns and similar documents with respect to all Benefit
Plans required to be filed with any Governmental Entity or
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distributed to any Benefit Plan participant hav

and timely filed or distributed.p The Cgmpanyahzsb§:2eggég
no not}ce gf, and to the Company's knowledge, there are no
1nve§t1g§tlons by any Governmental Entity with respect to
termlpatlon proceedings or other claims (except claims foé
benefits payable in the normal operation of the Benefit
Plans), suits or proceedings against or involving any
Benefit Plan or asserting any rights or claims to benefits
upde; any Benefit Plan that could give rise to any material
liability, and, to the Company's knowledge, there are not
any facts that could give rise to any material liability in

the evept of any such investigation, claim, suit or
proceeding.

(c} All contributions to, and pa :

_ yments from, th
Benefit Plan§ that may have been re&uired to be made iﬁ ®
accordance with the terms of the Benefit Plans and any

applicable collective bargaining agreement have b i
made in all material respects. ¢ been timely

(hereinaftég) aE%gh Benefit Plan that is a Pension Plan

C "Company Pension Plan") has been the subject
of a determination letter from the Internal Revenue Service
to the effect that such Company Pension Plan, or the
prototype document on which it is based, is qualified and
exempt from Federal income taxes under Sections 401 (a) and
501 (a), respectively, of the Code; no such determination
letter has been revoked, and, to the knowledge of the
Company, revocation has not been threatened; and no Company
Pension Plan has been amended since the effective date of
its most recent determination letter in any respect that
might adversely affect its qualification, materially
increase its cost or require security under Section 307 of
ERISA. The Company has delivered to Parent a true and
complete copy of the most recent determination letter
received with respect to each Company Pension Plan for which
such a letter has been issued, as well as a true and
complete copy of each pending application for a
determination letter, if any. The Company has also provided
to Parent a complete and accurate list of all Company
Pension Plan amendments as to which a favorable
determination letter has not yet been received. No event
has occurred that could subject any Company Pension Plan to
tax under Section 511 of the Code.

(e} With respect Co each Beneﬁit ?lan,.(i) there
has not occurred any prohibited transaction in which the
Company or any of its employees has engaged that couli
subject the Company OrF any of its employees, OL, to t eth
knowledge of the Company, @& trustee, admlnlstratorlor 2 ii
fiduciary of any trust created under any Benefit Plan to e
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tax or penalty on prohibited transactions impo

Section 4975 oﬁ ERISA or the sanctions imposgdsiidzg Title I
of ERISA and (ii) neither the Company nor, to the knowledge
oﬁ thg Company, any trustee, administrator or other J
flduc1§ry of any Benefit Plan nor any agent of any of the
foregoing has engaged in any transaction or acted in a
manner that could, or failed to act so as to, subject the
Company or, to the knowledge of the Company, any trustee
admlplst;ator or other fiduciary to any liability for bréach
of fiduciary duty under ERISA or any other applicable law

(£) The list of Welfare Plans in S i
of the Company Disclosure Schedule discloses iEZEEZrBééiéf)
Welfa;e Plan is (i) unfunded, (ii) funded through a "welfare
benefit fund", as such term is defined in Section 419 (e) of
the Code, or other funding mechanism or (iii) insured Each
such Welfaye Elan may be amended or terminated withou£
mate;lal liability to the Company at any time after the
Closing Date. The Company and its subsidiaries comply in
all materlal respects with the applicable requirements of
Section 49§0B(f) of the Code with respect to each Benefit
Plan.that is a group health plan, as such term is defined in
Sectlon 5009(@)(1) of the Code. Neither the Company nor an
of its subsidiaries has any material obligations for retireg
health or life benefits under any Benefit Plan.

(g) Neither the execution and delivery of this
Agreement nor the obtaining of the Company Stockholder
Approval nor the consummation of the Merger nor any other
transaction contemplated by this Agreement will (x) entitle
any current or former director, officer, employee oOr
consultant of the Company or any of its subsidiaries to
severance pay, (y) accelerate the time of payment or vesting
or trigger any payment or funding (through a grantor trust
or otherwise) of compensation or benefits under, increase
the amount payable or trigger any other material obligation
pursuant to, any Benefit Plan (other than the acceleration
of Stock Options) or (z) result in any breach or violation
of, or a default under, any Benefit Plan.

(h) The Company has no material liability or
opligations, including under or on agcqunt of a Benefit
Plan, arising out of the Company's hlrlng_of persons to
provide services to the Company and treating such persons as
consultants or independent contractors and not as employees

of the Company.

SECTION 3.16. Insurance. section 3.16 of the

schedule sets forth a complete anq
S toona including annual premiums and

f fire, 1iability, product

Company Di ' .
accurate list and descr}pﬁlon,
deductibles, of all policies ©
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;1ability, workmen's compensation, health and other forms of
insurance presently in effect on the date hereof with
respect to the Company's and its subsidiaries' business

true and_complete copies of which have been delivered té or
madg available for review by, Parent. All such policies’are
valid, outstanding and enforceable policies. The Company
reasonably believes that such policies are sufficient to
protect the properties, assets, operations and business of
the Company and each of its subsidiaries against the risks
of Fhe sort normally insured by similar businesses. No
notice of cancelation or termination has been received with
respect to any such policy.

SECTION 3.17. Customers. (a) The Company does
not have any customer to whom it made more than 5% of its
salgs during the Company's two most recent fiscal quarters
During the past two years, the Company has received no )
customer'complaints concerning its products and services
nor has it had any of its products returned by a purchasér

thereof, other than complaints and returns in the ordinary
course of business.

(b) As of the date of this Agreement, no material
gustomer of the Company or any of its subsidiaries has
informed any officer of the Company or such subsidiary
orally or in writing that such person intends to materially
change its relationship with the Company or such subsidiary.

SECTION 3.18. Disclosure. The representations or
warranties of the Company contained in this Agreement,
together with the statements contained in the Company
Disclosure Schedule, and the certificates and other
documents or instruments delivered or to be delivered
pursuant to this Agreement by or on behalf of the Company or
any of its subsidiaries to Parent or any of its
representatives, taken as a whole, do not contain any un?rue
statement of a material fact, or omit to state any matgrlal
fact necessary, in light of the circumstances under which
they were or will be made, in order to make the statements
herein or therein not misleading.

SECTION 3.19. Information Supplieg. bNone of_tge
i rmation supplied by or on behalf.oﬁ, or to be supplie
é?fgr on behal?pof, the Company specifically for 1nclu51o§ed
in (i) the registration statement on Form.F—4 to befp;ezznt
and filed with the SEC in connection the issuance o a
Common Stock in the Merger, in Whlch an information ot the
statement relating to the solic1ta%10n by the Cgﬁiizient")
Company Stockholder Approval {(the ;nformat;gn Statemes
will be included (the "Form EF—-4") w;ll, ag ihe me L ies
Form F-4 is filed or pecomes effective under
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Act, or at the date the Informati i i
malled to the Stockholders or aglgﬁesgiizmgﬁtt;: glrSt
Stockholders' Meeting (as defined in Section 6 Ol(g?pany
cgntaln any unt;ue statement of a material facé or o;{t
§e22282§§ ?2t;§ialt§acttriquired to be stated thereinlorto
_ 1X€ Lhe statements therein, in light of
Clrcumstances in which they are made no£ i Sding. ov
Form F-4, insofar as relates to the éom anmlsigadlng. The
Egefgrm in gll material respects with tﬁe géquiiimggﬁglyfas
ecurities Act and the rules and regulations thereugder

SECTION 3.20. Voting Requir . .
Agreement and Resale Restriction Aqreeﬁgiﬁts' Company Voting
vote or consent of (a) the holders of a majorf?e agfiﬁmatlve
outstandi : Yy © e
Stook anén?ii?aégnggyegg?igg élé Cgmpang Series A Preferred
distinct and separate cla ,creferred Stock, voting as
[ _ sses, 1n each i
igoptlng this Agreement and (é) the holggiz é? ;a;2§o?ft
S e.votlng power of (i) Company Common Stock, (ii) Com y of
eries A Preferred Stock and (iii) Company Series B pany
Preferred Stock, voting together as i i
of adoot] . a single class in favor
adopting @hls Agreement (the approvals set forth in this
sentence begin collectively referred to as the "Company
Stockholder Approval"), are the only votes or consents of
the holders of any class or series of Company Capital Sto
. ck
necessary to adopt this Agreement and consummate the
transactlons contemplated by @his Agreement. Stockholders
holding sha;es of Cqmpany Capital Stock representing 79.1%
of the combined votlng power on the date hereof (including
95.3% of the outstanding Shares of Company Series A
Preﬁerred Stock, 73.7% of the outstanding shares of Company
Series B Preferred Stock and 56.5% of the outstanding shares
of Compapy Common Stock) of the Company Capital Stock have
entered into a Company Voting Agreement, and the affirmative
vote of such holders is sufficient for the adoption of this
Agreement under the Company Certificate and the DGCL.
Stockholders holding shares of Company Capital Stock
representing 84.0% of the shares of Company Capital Stock
outstanding on the date hereof (and Stockholders and
Optionholders holding shares of Company Capital Stock or
Stock Options, as the case may be, representing in the
aggregate 79.2% of the shares of Company Capital Stock on a
fully diluted basis) have entered into a Resale Restriction

Agreement.

SECTION 3.21. Brokers. No broker, investment
banker, financial advisor or other person, other than
Goldman Sachs & Co., the fees and expenses oﬁ which will be
paid in accordance with Section 6.06, is entitled to any
broker's, finder's, financial advisor's or other similar fee

or commission in connection with the transactions
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contemplated by this Agreement based upon arrangem

by or on behalf of the Company. The Cgmpany hag d:?gieizge
to Parent true and complete copies of all agreements under
Whlch any such fees or expenses are payable and all
indemnification and other agreements related to the
engagement of the persons to who such fees are payable, and
the fees_and expenses of Goldman Sachs & Co. referred %o in
the previous sentence do not exceed 1% of the aggregate fair

market value of the Merger Consideration as of th
this Agreement. ¢ date of

. SECTICON 3.22. State Takeover Statutes. T

of Directors of the Company has approved the Merger gidBiiig
Agreement and the other transactions contemplated by this
Agreemgnt, and such approwval is sufficient to render
1nappllc§ble to the Merger and this Agreement and the other
transactions contemplated by this Agreement, any state
takegver statute or similar law that would otherwise be
applicable to the Merger and this Agreement and the other
transactions contemplated by this Agreement.

SECTION 3.23. Customer Accounts Receivable. All
customer accounts receivable of the Company, whether
reflected on the Unaudited Statements or subsequently
created, have arisen from bona fide transactions in the
ordinary course of business. The Company reasonably
believes that all such customer accounts receivable are good
and collectible at the aggregate recorded amounts thereof,
net of any applicable reserves for doubtful accounts
reflected on the Unaudited Statements. The Company has good
and marketable title to its accounts receivable, free and
clear of all Liens. Since December 31, 1999, there have not
been any write—-offs as uncollectible of any accounts
receivable of the Company, except for write—-offs in the
ordinary course of business.

SECTION 3.24. Corporate Name. The Company
(1) has, to its knowledge, the exclusive right to use its
name as the name of a corporation in each jgrisdlctlon in
which the Company is incorporated or qualifleq as a forelgn
corporation and (ii) has not received any notice of conflict
during the past two years with respect to the rights of 0
others regarding the corporate name Qf the Company. hTO't Z
knowledge of the Company, nO person 15 presently authorize
by the Company t+o use the name of the Company.

; it Boxes;
SECTION 3.25. Accounts; Safe Deposi '
i i tors. Section 3.25 of
wers of Attorney: Oofficers and Direc _
Ege Company Disclosure Schedule sets ﬁorth (1) atcomplete
and accurate 1ist of all bank and savings ac:c:o*u.nj:_s{:he
certificates of deposit and safe deposit boxes ©
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Company and its subsidiaries and those persons authorized to
sign thereon, (ii) a complete and accurate list of all
powers of attorney granted by the Company and its
subsidiaries and those persons authorized to act thereunder
apd (iii) a complete and accurate list of all officers and
directors of the Company and its subsidiaries.

ARTICLE IV

Representations and Warranties of Parent and Sub

. Except as set forth on the disclosure schedule
(with specific reference to the Section of this Agreement to
which the information stated in such disclosure relates;
provided, however, that to the extent that it is reasonably
apparent that such disclosure also relates to another
Section of this Agreement, such other Section shall also be
qualified by each such disclosure) delivered by Parent to
the Company prior to the execution and delivery of this
Agreement (the "Parent Disclosure Schedule"), Parent and Sub
represent and warrant to the Company as follows:

SECTION 4.01. Organization. Each of Parent and
Sub is a corporation duly organized, validly existing and in
good standing under the laws of its jurisdiction of
incorporation and has all requisite power and authority to
own, lease and otherwise hold and operate its assets and to
carry on its business as presently conducted.

SECTION 4.02. Authority; Noncontravention. Each
of Parent and Sub has the requisite corporate power and
authority to enter into this Agreement, to consummate the
transactions contemplated hereby and to comply wi;h the
provisions of this Agreement. The execution, delivery and
performance of this Agreement, the consummation by Parent
and Sub of the transactions contemplated hereby and the
compliance by Parent with the provisions of this Agreement
have been duly authorized by all necessary corporate action
on the part of Parent and Sub, and no other corporate
proceedings on the part of Parent or Sub are necessarg_to
authorize this Agreement or to consummate the transac 10?2d
contemplated hereby. This Agreement has been duly exeﬁted
and delivered by each of Parent.and Sub gnd, whe? exic ted o
and delivered by the Company, will constitute ab egal,
and binding obligation of each of Pgrent ani Su 'with is
enforceable against Pirenglang Si?uéicicciisziszncy

ms (subject to app icable bank ", . ’
%iguduientjtransfer{ reorgaplzat%on{ ﬁiga;ggéigligdfggﬁeiime
similar laws affecting creditors r%gci LI qnity) . The
to time in effect and to general princilp
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Board of Directors of Parent, at a meeting duly called and
held at which a quorum was present, duly adopted resolutions
approving this Agreement, the Merger and the other
transactions contemplated hereby. The execution and
delivery of this Agreement does not, and the consummation of
the transactions contemplated by this Agreement and
compliance with the provisions hereof will not, conflict
with, or result in any vioclation or breach of, or default
(with or without notice or lapse of time, or both)
give rise to a right of, or result in, termination,
cancelation or acceleration of any obligation or to loss of
a material benefit under, or result in the creation of any
Lien in or upon any of the properties or assets of Parent
under, or give rise to any increased, additional,
accelerated or guaranteed rights. or entitlements under, any
provision of (i) the Articles of Amalgamation or by-laws of
Parent or the certificate of incorporation or by-laws of
Sub, in each case as amended through the date hereof,
(ii) any loan or credit agreement, bond, debenture, note,
mortgadge, indenture, lease or other contract, commitment,
agreement, arrangement, understanding, obligation,
undertaking, instrument, permit, concession, franchise or
license, whether written or oral, to which Parent or Sub is
a party or any of their respective properties or assets is
subject or (iii) subject to the governmental filings and
other matters referred to in the following sentence, any
(3) statute, law, ordinance, rule or regulation or
(B) order, writ, injunction, decree, judgment or
stipulation, in each case applicable to Parent or Sgb or
their respective properties or assets, other than, in the
case of clauses (ii) and (iii), any such conflicts,_
violations, breaches, defaults, rights, losses or Lleps that
individually or in the aggregate are not.reasonaply likely
to (x) have a material adverse effect (without giving effect
to the exception in clause (B) of the definition thereof 12
Section 9.03) on Parent, (y) impalr in any mateglal.respec
the ability of Parent or Sub ?o.perform 1@5 obllgatlznsr
under or comply with the provisions of this Agrﬁemﬁp d:r or
(z) prevent or materially impedi'tiztiigigzczign; n
deligmt?:tggnigm?;E;Oggggeiggt? No consent, approval, o;der
n X A i i
or suthorization of | or registration oIS oopele
with, any Governmenta ntity it the execution and
to Parent or Sub in connectlon wit € the
delivery of this Agreement bg g%riﬁz ﬁzragglor the other
consummation by Parent or Su this Agreement oI compliance Dby
transactions coptemplated by t ;S of this Agreement, except
parent or Sub with the provisio r notification and report
for (1) the filing of a preme;gi (2) the filing with the
form by Parent under the HSR AcC éh communications and other
SEC of (i) the Form F-4, (i1) su

under, or
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filings as may be required under Rules 135, 165 and 425
undey the Securities Act and {(iii) such reports under
Sections 13 (a), 13{(d) or 15{(d) of the Securities Exchange
Act ef 1934, as amended (the "Exchange Act") as may be 7
requ1red_1n connection with this Agreement and the
transactions contemplated hereby, and the declaration of the
effectlveness of the Form F-4 by the SEC, (3) the filing of
the Certificate of Merger with the Secretary of State of the
State of Delaware, ({(4) the approval for listing on The
Toronto Stock Exchange (the "TSE") of the shares of Parent
Common Stock to be issued in connection with the Merger and
the shares ef Parent Common Stock issuable in connection
w;th the Adjusted Options and the Warrants, (5) the filin
with Nasdaq of a Notification Form for Listing of Additiogal
Shares and ancillary documentation with respect to the
shares of Parent Common Stock to be issued in connection
Wlth the Merger and the shares of Parent Common Stock
issuable in connection with the Adjusted Options and the
Warrapte, (6) filings required by Rule 45-501 of the Ontario
Securities Commission and (7) such other consents

approvale, orders, authorizations, registrations,’
declarat}one end filings the failure of which to be obtained
or made individually or in the aggregate are not reasonably
likely to (x) have a material adverse effect (without giving
effect to the exception in clause (B) of the definition
thereef in Section 9.03) on Parent, (y) impair in any
material respect the ability of Parent or Sub to perform its
obligations under or comply with the provisions of this
Agreement or (z) prevent or materially impede, interfere
with, hinder or delay the consummation of any of the
transactions contemplated by this Agreement.

SECTION 4.03. Capital Stock of Parent. (a) The
authorized capital stock of Parent consists of an unlimited
number of shares of Parent Common Stock and an unlimited
number of Preference Shares, issuable in series, none of
which are issued or outstanding as of the date of this

Agreement. As of the close of business on November }5,
2000, 39,091,765 shares of Parent Common Stock were issued
and outstanding. All the issued and outstanding shares of

Parent Common Stock are (and all shares of Parent qOmmon'
Stock to be issued in connection with the Merger, including
shares to be issued upon the exercise of ?he Adjusted
Options when issued in accordance with this Agreement, shall
be) duly authorized, wvalidly issued, fully peld and _
nonassessaple. AS of November 15, 2000, options to acqulret
4,028,554 shares of Parent Conon StogkiggggdPiagnt pursuan
parent's stock incentive plans wer
Eatsianding and 2,019,817 shares_of Perent Common Siizk were
reserved for issuance in connection with fut%ri 3r;ber s
thereunder. Except as set forth above, as © ove '
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2000, there were outstanding (i) no shares o i

or other voting securities of Parent, (ii) ng gzgagiiizzocg
Parent or any of its subsidiaries convertible into or °
exchapggable for shares of capital stock or wvoting
secuyltles of Parent, (iii) no options or other rights to
acqglre_from Parent or any of its subsidiaries, and no
obllgatlons of Parent or any of its subsidiaries to issue
any capltal §tock, voting securities or securities '
conve;tlble into or exchangeable for capital stock or voti
§ecur1t1es_of Parent, and (iv) no equity equivalents e
lnterest; in the ownership or earnings of Parent or ;n £
its sub51Q1aries or other similar rights (including stgci
appreciation rights) (collectively, "Parent Securities")

As Qf the date of this Agreement, there are no outstandiﬂ
ocbligations of Parent or any of its subsidiaries to 7

repurchase, redeem or otherwi i
Che wlse acgulre an P
Securities. 4 y Farent

(b) The authorized capital stock i

of Sub con
of 15{000 shares of common stock, par value $0.01 per 2;252
of_whlch 1,000 shares are issued and outstanding, all of ’
which shares are owned beneficially and of record by Parent.

({c) All of th outstanding shares of capital
stogk Qf Parent's subsidiaries are owned by Parent, directly
or 1ndlr§ctly{ free and clear of any Lien or limitation or
restriction (including any restriction on the right to vote
or sell the same, except as may be provided as a matter of
law), and are duly authorized, validly issued, fully paid
and nonassessable. As of the date of this Agreement, there
are no securities of Parent or its subsidiaries convertible
into or exchangeable for, no options or other rights to
acquire from Parent or its subsidiaries, and no other
Contract, arrangement or obligation (whether or not
contingent) providing for the issuance or sale, directly or
indirectly, of, any capital stock or other ownership
interests in, or any other securities of, any subsidiary of
Parent. As of the date of this Agreement, there are no
outstanding contractual obligations of Parent or its
subsidiaries to repurchase, redeem or otherwise acqulre any
outstanding shares of capital stock or other ownership
interests in any subsidiary of Parent.

SECTION 4.04. pParent Public Disclosuge Doggments.
i i dian Securitiles
pParent has filed with the SEC and the Cana

Administrators all reports, schedules,'forms, statements and
other documents required to pe filed with the SEC s1ince

January 27, 2000 (collectively, the "Parent public

) b
.l £} A 1 ‘]

respects with the requirements of the Securil
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Exchange Act and the applicable Canadian securities
legislation, as the case may be, and the rules and
regulations of the SEC or the Canadian Securities
Administrators, as applicable, promulgated thereunder
applicable to such Parent Public Disclosure Documents, and
none of the Parent Public Disclosure Documents at the time
they were filed or as of the date of this Agreement
contained or contain any untrue statement of a material fact
or omitted or omit to state a material fact required to be
stated therein or necessary in order to make the statements
therein, in light of the circumstances under which they were
made, not misleading. The financial statements of Parent
included in the Parent Public Disclosure Documents complied,
as of their respective dates of filing with the SEC and the
Canadian Securities Administrators, in all material respects
with applicable accounting requirements and the published
rules and regulations of the SEC and the Canadian Securities
Administrators with respect thereto, have been prepared in
accordance with GAAP as applied in Canada (except, in the
case of unaudited statements, as permitted by the applicable
rules and regulations of the SEC and the Canadian Securities
Administrators), applied on a consistent basis during the
periods involved (except as may be indicated in the notes
thereto) and fairly presented in all material respects the
consolidated financial position of Parent and its
consolidated subsidiaries as of the dates thereof and the
consolidated results of their operations and cash flows for
the periods then ended (subject, in the case of unaudited
statements, to normal year—end audit adjustments and th?
absence of notes). As of the date of this_Agreement, since
the date of the most recent audited financial statements
included in the Parent Public Disclosure Documents, there
has not been any change, or application or request for any
change, by Parent or any of its subsidiariles 1n accouptlngr
rinciples, methods or policies for'flnanCLal accounting
15 this Agreement, Parent has
Tax purposes. As of the date of g {dential basis
not filed any material change report on a confident:
with the Canadian Securities Administrators.

SECTION 4.05. Undisclosgd Ligbilities. Excggt as
set forth in or reflected on the f}nanglai Stategggu;ents
Parent included in the Pareqt Public Dlsihoigig) cument 2
o SpeCificallybdgzgriggg ;Zstgiynigziiliiies o% any nature

its subsidlar _
ﬁaizggeiraccrued, absolute, contingent, uizzsiitiivgra
otherwise) that could reasonably be expecC
material adverse effect on Parent.

SECTION 4.06. Absence of Certain Qhagéezeignt .
Events Except for its obligations under ti;inegiioﬂ nt o
the trénsactions contemplated hereby or 1n
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any year—-end Tax planning matters and except a i ‘
the‘Parent Public Disclosure Documents filgd aidd;igiiiig w
ayallable prior to the date of this Agreement (the "Parent
Filed Public Disclosure Documents"), since the date of the
most recent audited financial statements included in the
Parent Filed Public Disclosure Documents, Parent has
conducted its business only in the ordinary course

consistent with past practice and there has not b
: ee
material adverse effect on Parent. ,oany

_ $ECTION 4.07. Litigation; Decrees. Exc
disclosed in the Parent Filed Public Disclosure Doiﬁieiis
there is no Litigation (other than investigations) pendiné
or, to the knowledge of Parent, threatened, nor, to the ’
knowledge of.Parent, is there any investigation pending or
threatened, 1in each case against or affecting Parent or any
of its sub51q1aries or any of their respective properties or
agsets that individually or in the aggregate is reasonably
llkely to have a material adverse effect on Parent; and
nelﬁher Parent nor any of its subsidiaries has received any
notlge that in any manner challenges or seeks to prevent,
enjoin, alter or delay the Merger. There is no outstanding
order, writ, injunction, decree, judgment or stipulation
applicable to Parent or any of its subsidiaries or any of
their respective properties, assets or businesses having, or
that individually or in the aggregate is reasonably likely
to have, a material adverse effect on Parent.

SECTION 4.08. No Vote Required. As permitted by
the rules and regulations of the TSE and the National
Association of Securities Dealers, Inc., certain holders of
shares of Parent Common Stock have executed a letter or
other instrument setting forth such holder's acknowledgment
and support of the issuance of shares of Parent Common Stock
in the Merger as contemplated by this Agreement and the
assumption by Parent of the Company Stock Plan pursuant to
Section 6.04(c). No vote of, or other ac§1on by, the
holders of any class Or series of the capital stock of
Parent is necessary to approve this Agreement, the Merger O
the other transactions contemplated hereby.

i £
SECTION 4.09. Taxes. Neither Parent ncr any o
its subsidiaries has taken or agreed toO take any acgloneor
knows of any fact, agreement, plan or other c1rcu?§fa2§ e
that is likely (i) to prevent the Merger from qugt ?(1?(B)
a reorganization within the meag}igloftieggtzz o ;erger Ly
of the Code or (ii) reasonably ikely U CauS e ition
11 to qualify for an exemption to gain :

gi;éuantqto Segtion 367 (a) of the code. Neither Parent nor

sub will have any obligation to withhold any amounts from

the Merger consideration payable tO the Stockholders
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Eursugnt to any Canadian Tax law. Parent will not be a
passive foreign investment company” as defined in Section
1297 (a) of the Code for the year ending December 31, 2000
and.Parent has no current plan or intention to take,an '
action that would cause it to become a "passive foreigi

investment company" as so defined for th .
December 31, 2001. e year ending

SECTION 4.10. Interim Operations of Sub
formed sglely for the purpose of engaging in the ]
transactions contemplated hereby, has engaged in no other

business activities and has conducted it i
contemplated hereby. s operations only as

Sub was

informat SECTIO§'4a1é. Information Supplied.
ation supplie y or on behalf of, or to b i

by or on beha}f of, Parent or Sub specifically fgrsgigitzgon
or 1ngorporatlon by reference in (i) the Form F-4 will, at
the time ;hg Form F-4 is filed or becomes effective unéer
?he securlt%es Act, or at the date the Information Statement
is first mailed to the Stockholders or at the time of the
Company Stockholders' Meeting, contain any untrue statement
of a.material fact or omit to state any material fact
required to be stated therein or necessary to make the
statements therein, in light of the circumstances in which
they are made, not misleading. The Form F-4, insofar as it
relates to Parent or Sub, will comply as to form in all
material respects with the requirements of the Securities
Act and the rules and regulations thereunder.

None of the

SECTION 4.12. Brokers. No broker, investment
banker, financial advisor oOr other person, other than Credit
Suisse First Boston Corporation and Salomon Smith Barney,
the fees and expenses of which will be paid by Parent, is
entitled to any broker's, finder's, financial advisor's or
similar fee or commission, in connection with the
transactions contemplated by this Agreement based upon
arrangements made by or on behalf of Parent or Sub.

SECTION 4.13. Assets. Each.of Parent and éts 4
subsidiaries has good and marketable ﬁltle to, or good an
valid leasehold interests in, all qf its material personil
properties and assets (including with respect to a}i rea
property and interests in real prgperty leased by 1 )il in
each case free and clear of any Liens, except foi iugn he
property and assets as are no longei %SiddZEeﬁii gn title

i i Q r
conduct of 1ts businesses and excep 2 o
i i d similar encu rances
sements restrictive covenant; an
zid Liens’that individually or 1 the aggregigiiireoﬁogarent
reasonably likely to materially affect the a Y
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and its subsidiaries to use such property or assets in their
intended manner.

SECTION 4.14. Intellectual Property, Etc.
{a) All material patents, patent applications, trademark
applications and registrations, trade names, service marks,
copyrights and mask work rights of Parent or any of its
subsidiaries have been duly registered and/or filed with or
issued by each appropriate Governmental Entity in the
jurisdictions indicated in Section 4.14 (a) of the Parent
Disclosure Schedule, all necessary affidavits of continuing
use have been filed, and all necessary maintenance fees have
been paid to continue all such rights in effect, except
where the failure to take such actions or pay such fees
would not, individually or in the aggregate, materially
adversely affect any such rights. Each of Parent and each
of its subsidiaries owns or is wvalidly licensed or otherwise
has the right to use all Intellectual Property used in or
necessary for the conduct of its business as presently
conducted or as currently proposed by management of Parent
to be conducted, in each case free and clear of all Liens,
except for Liens that, individually or in the aggregate, are
not reasonably likely to materially affect the ability of
Parent and its subsidiaries to use such Intellectual
Property in its intended manner. The conduct of Parent's
business, as presently conducted or as currently proposed by
management of Parent to be conducted, does not in any
material respect conflict with, or result in any violation
of or default (with or without notice or lap$e oﬁ time, or
both) under, or give rise to a right of termination,
cancelation or acceleration of any obligation or loss of a
material benefit under, or result in the creation of any
Lien in or upon any of the properties or assets of Parenttor
any of its subsidiaries under, any Contract between Paren
or any of its subsidiaries and any person relating to
Intellectual Property or, to the knowledge of Parent, any

i ther person, other than

Intellectual Property rights of any O PE it losses or
any such conflicts, violations, defaults, rights, ngt
Liens that, individually or in the aggregate, %?th on
reasonably likely to have a material adverse e

Parent.

(b) All software, other than generalli a;iié?b;id
software (such as Lotus Notes, WordPerfectlznthai Like) hor
generally available system devilggmigg E?oité that 18 Sies

s of Paren _ .
iirge;iggggmcgitgge;art of a product or service or 1s used
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by Parent or any of its subsidiaries to support its business

.(@) either is owned by Parent or an i
sub51§1aries or Parent or any of its subgigiaiEZs has
the ;1ght to use, modify, copy, sell, distribute
sublicense and make Derivative Works from such ’
software, free and clear of any limitations or Liens

that would materially impair the i
software: and Yy P e intended use of such

(ii) is free from any interest of
any former or
present employees ocf, or contractors or consultants to
r

Parent or any of its subsidiaries that uld m ;
: . } woul
impair the intended use of such software. aterially

(c) To the extent third- i
: party software is
marketed to customers of Parent or any of its subsidiaries

together with the Intellectual Property of the Company or

any of its subsidiaries, all i
. r necessar licens
obtained. Y es have been

(d) None of Parent and its subsidiaries i
te the knowle@ge of Parent, no other party to any 1iién22gg
dlstrlbgtorshlp or other similar arrangements with Parent oé
any ef its subsidiaries relating to Intellectual Property
is, in breach of or default under its obligations under such
arrangements in any material respect.

(e) None of Parent or any of its subsidiaries has
received any written communications, and no executive
officer of Parent has received any oral communication,
alleging that Parent or any of its subsidiaries has
infringed or violated or, by conducting its businesses as
presently conducted or as currently proposed by management
of Parent to be conducted by Parent or any of its
subsidiaries, would infringe or violate any of the
Intellectual Property of any other person.

(£) To the knowledge of Parent, no person is
infringing on oOr otherwise violating any right of.Parent or
any of its subsidiaries in any material respect with respect
to any material Intellectual Property owned by or licensed
to Parent or any of its subsidiaries.

SECTION 4.15. Material Contrac;s.‘ Eaeh materlal
contract of Parent and each of its sgbsidlar;es_ls in full .
force and effect and is a legal, valid and binding agreement
of Parent or such subsidiary and, to the knowledge ?f Pargge
or such subsidiary, of each other'perty thereto, en orc;z
against Parent or any of its subsidiaries, a5 the case Y

pe, and, to the knowledge of pParent, against the other party
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or parties thereto, in each case, 1in accordance with its
@erms. Parent and each of its subsidiaries has performed or
is performing all material obligations required to be
perfgrmed by it under each of its Contracts and is not (with
or without notice or lapse of time or both) in breach or
default in any material respect thereunder. To the
knowledge of Parent or such subsidiary, no other party to
any of its Contracts is (with or without notice or lapse of
Flme or both), as of the date hereof, in breach or default
in any material respect thereunder. Neither Parent nor any
of its subsidiaries knows of any circumstances that are
reasonably likely to materially adversely affect its ability
to perform its obligations under any material Contract.

SECTION 4.16. Compliance with Applicable Laws.
Parent @nd each of its subsidiaries and their respective
properties, assets, operations, personnel and businesses
have peen and are being operated and have been and are in
compliance with all applicable statutes, laws, ordinances,
Fules, regulations orders, writs, injunctions, decrees,
judgments and stipulations except for such failures to so
comply that individually or in the aggregate are not reason-
ably likely to have a material adverse effect on Parent.
Neither Parent nor any of its subsidiaries has received,
since their respective dates of incorporation or
organization, a notice or other written communication
alleging or relating to a possible violation of any statute,
law, ordinance, rule, regulation, order, writ, injunction,
decree, judgment or stipulation of any Governmental Entity
applicable to its properties, assets, operations, personnel
and businesses except for such violations that individually
or in the aggregate are not reasonably likely to have a
material adverse effect on Parent.

ARTICLE V

Covenants

SECTION 5.01. Covenants oﬁ the Company.
(a) Interim Period Operations. During the period from the
date of this Agreement to the Effective Time, gxcept as
consented to in writing by Parent or as spec1£1§illy 4 snall
contemplated by this Agreement, the Egmpanieszctinn

i 1di i eir
use its subsidiarles to, carry on _ :
gisinesses in the ordinary coirsi conz;izingnglggvg?zgment
tice (including in respec of res .

giiivities and hiring of new employges) ??d usiigggig Laws
reasonable best efforts to comply w1Fh a apiheir LS sone
and, to the extent consistent the;ew1th, use R eieay
ablé pest efforts to preserve their assets an e
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apd preserve their relationships with custome ]
llcgnsors, licensees, distributors and othersri;viigpllerS’
business dealings with them. Without limiting the
genergllty of the foregoing, during the period from the date
of ?hls Ag;eement to the Effective Time, except as consented
to in writing by Parent or as specifically contemplated b
this Agreement or Section 5.01(a) of the Company Disclosuie

Schedule, the Company shall not, and :
its subsidiaries to: . and shall not permit any of

(1) (x) declare, set aside or pay an iwvi .
on, or make other distributions (whgtger gndéZ;gengiock
or property) in respect of, any of its capital s%ock
(except for dividends by a direct or indirect wholly
owned §ub51diary of the Company to its parent) other
than dividends (paid solely in capital stock o% the
Company) pursuant to the respective terms in effect as
of the'date of this Agreement of the Company Preferred
Stock issued and outstanding on the date of this
Agrgement, (y) split, combine or reclassify any of its
gapltal stock or issue or authorize or propose the
issuance of any other securities in respect of, in lieu
of or in substitution for shares of its capital stock
or any of its other securities or (z) purchase, redeem
or otherwise acquire any shares of capital stock or any
other securities of the Company or any of its
subsidiaries, or any options, warrants, calls or rights
to acquire any such shares or other securities;

(ii) issue, deliver or sell, or authorize or
propose the issuance, delivery or sale of, any shares
of its capital stock, or any other equity or wvoting
interests or any other securities of any class or any
securities convertible into, or exchangeable for, or
any options, warrants, calls or rights to acquire, any
such shares, equity or voting interests or other
securities or any stock appreciation rights or other
rights that are linked to the wvalue of Company Capital
Stock, other than (x) the conversion of shares_of
Company Preferred Stock in accordance with their terms
as of the date of such conversion, (y) the issuance_of
Company Common Stock upon the exercise of Stgck Options
or Warrants in accordance with their respective tgrms
as of the date of this Agreement OT (z) the granting of
Permitted Interim Period Stock Options;

amend its certificate of

iii) amend or propose to : .
( ) imilar organizational

incorporation or by—-laws or s
documents;
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(iv) directly or indirectly acquire or
acqulre_(x) by merging or consolidgting witi?rgi g;
purchasing a substantial portion of the assets of, or
by any otber manner, any business or any corporation
partpe;shlp, joint venture, association or other entit
or division thereof or (y) any assets that, in the Y
aggregate, have a purchase price in excess of $250,000;

(v) directly or indirectly sell, 1 i
mor?gage, sell and leaseback o¥ othe%wigzszﬁci$gggsgé
sub]ect'to any Lien or otherwise dispose of any of its
properties or assets or any interest therein (including
in the case of the Company, any shares of capital stock
of any of its subsidiaries), except (A) in the ordinar
course of business consistent with past practice or Y
(B) as contemplated by Section 5.01(qg):

(vi) repurchase, pay, prepay or incur
Indebtedpess or Guarantee anyplgdebtednessag¥ another
person, 1issue or sell any options, warrants, calls or
other rlghts to acquire any Indebtedness of the Compan
or any of its subsidiaries, enter into any "keep well"y
or o;hgr agreement to maintain any financial statement
condition of another person or enter into any
arranggment having the economic effect of any of the
foregglng, or make any loans, advances or capital
contributions to, or investments in, any other person;

(vii) incur or commit to incur any capital
expenditures, or any obligations or liabilities in
connection therewith, which, in the aggregate, are in
excess of $250,000;

(viii) enter into any Contract to the extent
consummation of the transactions contemplated hereby or
compliance by the Company with the provisions of this
Agreement will vioclate or conflict with, or result in
any violation or breach of, or default (with or without
notice or lapse of time, Or both) under, or give rise
to a right of, or result in, termination, cancelation
or acceleration of any obligation or to loss of a
material benefit under, OF result in the creation of
any Lien in or upon any of the properties_of the
Company oOr Parent or any of thelr respecﬁlve
subsidiaries under, Or give rise to any‘lncreased,
additional, accelerated or guaranteed rights or
entitlements under, any provision of such Contract:;

i i tisfy any

(ix) (A) pay dlscharge,.set?le or sa

claims, liabilities or obligations (whether absoclute,
accrued, asserted or unasserted, contingent or
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otherwise), other than the payment, discharge or
satisfaction in the ordinary course of business
consistent with past practice or in accordance with
their terms as of the date of this Agreement, of
claims, liabilities or obligations reflected or
reserved against on the balance sheet of the Company as
contained in the Financial Statements (for amounts not
in excess of such reserves), or incurred since the date
of such balance sheet in the ordinary course of
business consistent with past practice or pursuant to
the transactions contemplated by this Agreement,

(B) waive, release, grant or transfer any right of
material wvalue outside the ordinary course of business
consistent with past practice or (C) waive any material
benefits of, or agree to modify in any adverse respect,
or fail to enforce, any confidentiality, standstill or

similar agreement to which the Company or any of its
subsidiaries is a party:

(x) modify, amend or terminate any material
Contract to which the Company or such subsidiary is a

party or waive, release or assign any material rights
or claims thereunder;

(x1) enter into any material Contract, including
any Contract relating to any material Intellectual
Property, other than in the ordinary course of business
consistent with past practice;

(xii) except as otherwise specifically cgntemplated
by this Agreement or as required to comply with
applicable law or agreements, plans or arrangements
existing on the date hereof, (A) termlna;e{ adopt,
enter into or amend any collective bargaining agreement
or Benefit Plan, (B) increase in any manner the
compensation or fringe benefits of, or pay any bonus
to, any director, officer, employee oOr consultant_
(other than compensation increases for nonjexecutive
employees not to exceed for any non-executive empdogee
10% of such employee's current base salary, prov1he
that the purpose of such increase 1S to bring suc
employee's compensation in line with market imilar
compensation rates for comparable emplogees ;n
companies, and provided fur;hertggiglato iﬁg Company
compensation increases are immat e S able

hat the Company consults.w1th Paren :
Z;guit of time piior to awarding any §uch Eomgggigzéon
ncresse), (€) pay 2nV TASTS) fncresse in Sny manner
1 ’ .
Eig gzgziaigg giniermination pay of any director, .
into (I) any employment,
officer or employee, (E) enter
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severance, termination, deferred compensation,
indemnification or consulting agreement (other than in
the ordinary course of business), with any current or
former director, officer, employee or consultant or
(IT) any agreement with any current or former director,
officer, employee or consultant the benefits of which
are contingent, or the terms of which are materially
altered, upon the occurrence of a transaction involving
the Company or any of its subsidiaries of the nature
contemplated by this Agreement, (F) grant any awards
under any Benefit Plan (including the grant of Stock
Options, stock appreciation rights, stock based or
stock related awards, performance units or restricted
stock or the removal of existing restrictions in any
Benefit Plans or agreements or awards made thereunder),
other than grants of options pursuant to the Company
Stock Plans in the ordinary course of business
consistent with past practice and grants of options to
acquire (I) up to 500,000 shares of Company Common
Stock, which options shall (a) be granted (1) to
employees newly hired or promoted between the date of
this Agreement and the Closing Date and (2) in
accordance with Parent's customary policies and
practices in respect of employee stock options as set
forth in Section 5.01(a) of the Parent Disclosure
Schedule, (b) have an exercise price per share equal to
the product obtained by multiplying the Closing Price
on the most recently ended trading day prior to the
grant date by the Common Exchange Ratio (assumipg for
purposes of determining the Common Exchange Ratio that
the end of such trading day is the Effective Time) apd
(c) be governed by option agreements which shall be 1n
a form agreed to by Parent and thg Company (the
"npermitted New Hire/Promotion Options”) and (II) up to
a number of shares of Company Common Stock equal to t?e
quotient (rounded down to the nearest whole numbe;)tQO
(x) 1,500,000 divide? ?yb(y) tginggﬁﬁoipgﬁcgigge atio,

ich options shall (a e con - .
zgnsummgtion of the Merger, (b)'2iegiiszeio;g2i§;iggiy
prior to the Effective Time as lc e o mutually
to certain key employees of the Company have an
identified by Parent and the cOmpaEi, (iéduct obtained

; ' er share equal to e p
exercise price P : . the most recently
] i the Closing Price on 3 .
py multiplying . the Effective Time by the
ended trading day prior Lo = for purposes of
Common Exchange Ratio (assum 09 Ratio that the end of
determining the Common Exchange : (d) have a
} i Effective Time),

such trading day 1s the t+ ratably in four equal
term of ten years and (e) ;flesf h M eevond, third,
annual installments on each © 2 the Closing Date and
fourth and fifth anniversaries O
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will have other terms and conditions that are generally
applicable under Parent's stock incentive plans in
effect at the time of grant (the "Permitted Incentive
Options" and, together with the Permitted New
Hire/Promotion Options, the "Permitted Interim Period
Stock Options"); provided, however, that (a) the
Company shall take all actions necessary to amend the
Company Stock Plan so that the Permitted New
Hire/Promotion Options and the Permitted Incentive
Options have terms and conditions that are the same in
all material respects as would have applied had the
Permitted New Hire/Promotion Options and the Permitted
Incentive Options been granted under Parent's stock
incentive plans and (b) all of the Permitted New
Hire/Promotion Options and all of the Permitted
Incentive Options shall expressly provide (i) for
conversion thereof into an option to acquire Parent
Common Stock in accordance with the terms of this
Agreement and (ii) that the existence of this
Agreement, the consummation of the transactions
contemplated by this Agreement and compliance by the
parties hereto with the provisions of this Agreement
will not give rise to a right of, or result in,
acceleration of such options or give rise to, or result
in, any additional rights for the holders of such
options, (G) take any action to fund or in any other
way secure the payment of compensation or benefits
under any employee plan, contract, agreement or
arrangement or Benefit Plan or (H) take any action to
accelerate the vesting or payment of any compensation
or benefit under any Benefit Plan;

(xiii) revalue any of its material assets or, except
as required by GAAP, make any change in accounting
methods, principles or practices;

(xiv) commence any Litigation (other than'Litigation
relative to the collection of accounts receivable or as
a result of Litigation commenced against the Company O
any of its subsidiaries); or

(xv) authorize any of, oOr cogm%t, resolve or agree
to take any of, the actions prohibited by
clauses (i) through (xiv) above.

i i Tax Returns.
b) Certain Tax Matters. (1) !
(A) Duriné the pericd from the date of tbti 23;2?2?2§i22
Effective Time each of the Company, 1 .
gﬁg Company Consolidated Grougs Sha%%szﬁfé{giiiZ ;;tiigiﬁ)
i 1v filed all Tax Re urns _ :
igqgir2§éioybe filed by it (after taking into account any
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applicable extensions) (at the Com '

: pany's own cost
expense and in a manner that is consistent with pazgd
practice and that is not reasonably likely to defer income
to a taxable period that ends after the Closing Date)

(B) The Company and each of its subsidi i

_ sidiar
shall tlmely pay all Taxes due and payable in respec%ezf
such'Post—Slgnlng Returns that are filed pursuant to
Section 5.01(b) (i) (A) of this Agreement.

(ii) Company Covenants (A) The C

: : . ompany shal
accrue a reserve in its books and records gndyfinanéial
statements in accordance with GAAP for all Taxes
payable by the Company and each of its subsidiaries for

which no Post—-Signing Return is du i
Effective Time. e prior to the

(B) Prior to the Effective Time, th
each of ips subsidiaries shall promptiy ngtggypgggeigd
of any suit, claim, action, investigation, proceeding
or audit pending against or with respect to the Company
or any of its subsidiaries in respect of any Tax. None
of the Company or any of its subsidiaries shall settle
or compromise any such suit, claim, action,
1nyestigation, proceeding or audit without Parent's
prior written consent.

(C) Prior to the Effective Time, none of the
Company or any of 1its subsidiaries shall make or change
any material Tax election, amend any Tax Return or take
any other action (or fail to take any other action) in
respect of Taxes, in each case, if such action (or
failure to take action) could reasonably be expected to
have the effect of increasing the Tax liability of
Parent or any of its affiliates {(including, after the
Closing Date, the Company and its subsidiaries) with
respect to a taxable period that ends after the Closing

Date.

(1ii) Additional Tax Matters. (A) Any and all
existing Tax sharing agreements or arrgngements (other
+han rights and obligations under Sections 8.3 and 8.4
of the Asset Transfer Agreement, dated March 31,'1999,
between the Company and Compag Computer Corporation
(the "Asset Transfer Agreement")) between the Company
and/or any subsidiary, on the one hand,_and any other
party, on the other hand, shall be terminated as of the

Closing Date. After such date, none of the Company OF
any of its subsidiaries shall have any obligations
thereunder.
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(B) All stock transfer, real property transfer,
documentary, sales, use, registration, value-added and
other similar Taxes (including interest, penalties and
additions thereto) incurred in connection with the
transactions contemplated by the Agreement shall be
borne by the Company, and the Company shall indemnify
Parent or any of its affiliates for any such Taxes

incurred as a result of the Company's failure timely to
pay such Taxes.

(C) The Company shall deliver to Parent at or
prior to the Closing a certificate, in form and
substance reasonably satisfactory to Parent, certifying
that the transactions contemplated by this Agreement

are not subject to the Foreign Investment in Real
Property Tax Act.

(c) No Solicitation. The Company shall not,
shall not permit any of its subsidiaries to,
authorize or permit any of the directors, officers or
employees of the Company or any of its subsidiaries or any
investment banker, financial advisor, attorney, accountant
or other agent or representative retained by it or any of
its subsidiaries to, directly or indirectly through another
person, (i) take any action to solicit, initiate or
encouradge the making or submission of any Takeover‘Proposal
(as defined below) or (ii) participate in any way in _
discussions or negotiations with, or furnish any information
to, any person in connection with, or Fake any other action
to facilitate any ingquiries or the making of any proposa%
that constitutes, or may reasonably be expected to leaq to,
any Takeover Proposal. The Company shall promptly notify
Parent, orally and in writing, of any request fgr
information relating to the Company oOr the rece;p? cof any
Takeover Proposal, the principal terms and.cond;tlons og
such request or Takeover Proposal and the identity Ef the
person making such request or Takeover Proposal% tg e Catus
Company shall keep Parent reasonably informed o g e s
and details (including any amendments or propose
amendments) of any such request or Takeover Piogoiaii Foi

i nTakeover Proposal" sha mea
urposes of this Agreement, Ta - to
gnypinquiry, proposal or offer from any peﬁson g?lztégginess
any direct or indirect acquisition or pur$5§sgr noce oF the

(a "Material Business”) that conStltﬁte?inciuding equity
net revenues, net income or tgeiizszuisidiariesl caken as a
securities) of the Company an oS ng securities of

5% or more of any class ©
whole, or 15% © . diary of the Company that owns,
the Company or any subsldliary - ness. any tender offer

trols a Material Busin P _ :
operates or con . f consummated would result in any
or exchange offer that il C ore of any class of
person beneficially owning 15% or m

and
nor shall it
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voting securities of the Company or any such subsidiar
any merger, amalgamation, consolidation, business Y
cqmplnatlon, recapitalization, liquidation, dissolution or
similar transaction involving the Company or any such

subsidiary, other than the transacti .
Agreement.’ ons contemplated by this

or

{d) Escrow Adgreement The Compan i

. y shall use it
best effortg to cause each Stockholder and each Optionhoidzr
to consent in writing prior to the Closing Date to be deemed

to be a party to, and to bound by th
Agreement. y e terms of, the Escrow

‘ (e) Financial Statements. The Compan

its best eﬁforts to cause to be prepared all ?ingnizgil uee
statement information relating to the Company (including its
predecessors) as is required to be included in the Form F-4
pursuant ?o.Artlcle 3-05 of Regulation S-X promulgated under
the Securities Act. In addition, the Company shall use its
best efforts to obtain all financial information relating to
the Company and its business for the first quarter of 1999
necessary in order to enable the Company and Parent to
create auditable financial statements.

(f) Appraisal Rights. The Company shall use its
reasonable best efforts to ensure that the conditicn set
forth in Section 7.02(e) is satisfied. 1If (i) a Takeover
Proposal shall have been announced or otherwise publicly
disclosed (or disclosed to the Stockholders generally) and
(ii) the Merger is not consummated because of a failure of
the condition set forth in Section 7.02(e) to be satisfied,
then the Company shall pay Parent an amount equal to
$12,000,000 in immediately available funds promptly upon the
Company's receipt of a written demand therefor from Parent.

{g) Sale of Accrue Software Shares. The Company
shall sell the 1,432,000 shares of common stock, par value
$0.001 per share, of Accrue Software Inc. that the Company

. holds.

(hy ©Obtainind Certain Waivers. The Company shall
obtain (i) a waiver of any default that would otherwise
occur as a result of the consummation of the Merger under
the Loan and Security Agreement, da?ed as of February 10,
2000, between the Company and Imperial Bank, gll) a waiver
of any right of termination that would otherwise ailS? ?Z)a
result of the consummation of the Merger under gacb i (2
the License Agreement, dated as of June 27, 20& L' enzin
the Company and Rabobank Nederland, (b) the O% C;;ean 2nd
Agreement, dated as of May 7, 2000, between the o pany
Nokia Corporation and (c) the software License an
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Maintenance Agreement, dat

e C/ .ed as of June 30 20
waivggmgingtind Credit Suisse Aktiengesell;;chag?:’aiceit‘/{e'ﬂ'ﬂ'1
et ation ter agreement executed by Compag Computer B e
Corporation g Ehe effect that any modifications to th
Lerms of 1999a Ent Cross—-Licence Agreemenit, dated as ef
Corporation (tﬁ’ ﬁtween thg Company and Compag Computeo
corporation ef? Compgq License Agreement”) that woulg
S copee Aected in accordance with the terms of th
ey llgreement as a result of the consummati ©
the Merge reea not be so eﬁfected and that the Com aOn of
pioen Congummgiggnsgél%hzo§zlnue %n full force and e?fgct
terms thereof in effect immegggieig ;iigidigcihgith the

consummation of the M i
consummated. erger as if the Merger had not been

(i) Termi i i

Company shall take a??tgggigiscigzzln Aqreements: The
cause to be terminated, if such a rssary to terminate or

by their respective terms contem grgements do not terminate
consummation of the Merger eachp f ngously with the
Restated Investors' Rights,Agreemgnt(lé the Amended and
2000, by and among the Company certéi aﬁed as _of Jane 1.
Preferred Stock and the Founde;s {as dnf_olders Of_Company
(ii) the Amended and Restated Right ofe]:"J‘-rled Regrein

Sale Agreement, dated as of June 1 ZOOOlrISJt Regusal and Co-
Company, certain holders of Compan; Commén gtank iy
" holders of Company Preferred Stock {(iii) theogm agd certain
Restated Put Right Agreement, datea as of June 1enzggoand
and among the Company and certain holders of Com’an r By
Preferred Stock and (iv) the Amended and Restateg Vgtin
Agreement, dated as of June 1, 2000, by and among the d
Company, certain holders of Company Common Stock, certain
holders of Company Preferred Stock and Chase Capital
Investments LLC (any such agreement that does not by its
terms terminape contemporaneously with the consummation of
ggieggggif)belng referred to as a "Company Investor

{3) Recordation of Assignment of Patents. The
Company shall use its reasonable best efforts to cause
Compag Computer Corporation ("Compaq") to execute recordable
assignments memorializing Compadq's transfer to the Company
of its entire right, title and interest in and to the
Transferred Patents (as such term is defined in the Asset
Transfer Agreement) pursuant to t+he Asset Transfer Agreement
and the Company shall record all such assignments in the
United States Patent and Trademark Office and in the
appropriate foreign patent offices or administrative .
agencies in each country in which any Transferred Patent 1S

issued or pending.
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(k) Preferred Holder lLetter Adreement. The
Company has entered into a letter agreement dated as of
November 27, 2000 with certain holders of Company Preferred
Stock who collectively hold more than 66 2/3% of all
outstanding shares of Company Preferred Stock (the
"Preferred Holder Letter Agreement”). The Company shall
take‘a}l reasonable actions necessary to enforce the
provisions of the Preferred Holder Letter Agreement against

each holder of Company Preferred Stock th i
=ach 2o Y at i1s a party

(1) Resale Restriction Agreements The C
( . ompan
shall use it best efforts to cause each Stockholder ang egch

older of Stock Options or Warrants to exec d ;
ute an v
Resale Restriction Agreement. deliver a

_ SECTION 5.02. Covenants of Parent. a i

the period from the date of this Agreement to tée)Ef?thgge
Time, Parent shall not take any action outside of the
ordlna;y course of business without consulting the chief
exgcutlve ofﬁicer of the Company a reasonable amount of time
prior to taking any such action, and, in addition, except as
consented to in writing by the Company or as specifically
contemplated by this Agreement, Parent shall not and shall
not permit any of its subsidiaries to:

(1) directly or indirectly acquire or agree to
acquire, by merging, amalgamating or consolidating
with, or by purchasing all or a substantial portion of
the assets of, or by any other manner, any assets
constituting a business or any corporation,
partnership, Jjoint venture or association or other
entity or division thereof, or any direct or indirect
interest in any of the foregoing, in each case that is
material to Parent and its subsidiaries, taken as a
whole;

(ii) (A) directly or indirectly sell, lease,
license, sell and leaseback, mortgage Or otherwise
encumber or subject to any Lien or otherwise dispose of
any properties or assets or any interest thereln, in
each case that is material to Parent and its
subsidiaries, taken as a whole or (B) agree to any

issuance of greater than 10% of the outstanding Parent
Common Stock; or »

(iii) authorize any of, or commit, resolve oOr agree

to take any of, the foregoing actions.

from the date of this

; eriod :
(b) During the p except as consented to 1n

Agreement €O the Effective Time,
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writing by the Company or as specifically contemplated
this Agreement, Parent shall not: P ed by

(i) (x) declare, set aside or pay any dividends
on, or make other distributions (whether in cash, stock
or property) in respect of, any of its capital séock
(v} split, combine or reclassify any of its capital '
stock or issue or authorize or propose the issuance of
any o;her securities in respect of, in lieu of or in
gubstltution for shares of its capital stock or any of
its other securities or (z) purchase, redeem or
otherwise acquire any shares of capital stock or any
other securities of Parent, or any options, warrants
calls_o; rights to acquire any such shares or other '
sgcurltles, except pursuant to Parent's contractual
r1ght§ in connection with its acguisition of
Ezlogin.com, Inc. and Spyonit.com, Inc.;

(ii) issue, deliver or sell, or authorize or
propose thg issuance, delivery or sale of, any shares
Qf its capital stock, or any other equity or voting
interests or any other securities of any class or any
securit?es convertible into, or exchangeable for, or
any options, warrants, calls or rights to acquire, any
such shares, equity or voting interests or other
securities or any stock appreciation rights or other
rights that are linked to the value of capital stock of
Parent, other than (x) the granting of options to
purchase shares of Parent Common Stock pursuant to
Parent's stock incentive plans in effect as of the date
of this Agreement and the issuance of shares of Parent
Common Stock upon the exercise of such options or
(y) the issuance to Yrless Internet Corporation of
shares of Parent Common Stock in satisfaction of
Parent's deferred share issuance cbligations relating
to its acquisition of Yrless Internet Corporation;

(iii) amend or propose to amend its Articles of
Amalgamation or by—-laws; oOr

(iv) authorize any of, or commit, resolve or agree

to take any of, the foregoing actions.

i The Company
SECTION 5.03. Other Actions. (a) [he ‘
shall not, nor shall it permit any of its sub51dla§1ei to,
take any action that would, or tgaihcoulerEZiigigois ind
j i e rep
expected to, result in (i) any © ' P S  aement anc
warranties of the Company set forth 1n . c
i £ i i rerial adverse effec
e gqualified as to materiality or ma :
igcoging untrue, (ii) any of such.represen;atloni and'n o
warranties that are not soO qualifled becoming untrue 1 4
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material respect or (iii) any of the conditi _
Article VII not being satisfied. ttions set forth in

. . ﬁb) Parent shall not, nor shall 1 i

its subsidiaries to, take any action that woﬁlgergittigg ot
could reasopably be expected to, result in (i) ény of th
representations and warranties of Parent set forth in th?s
Agreement that are qualified as to materiality or material
adverse effgct becoming untrue, (ii) any of such 2
representations and warranties that are not so qualified
becomlpg untrue in any material respect or (iii) any of th
conditions set forth in Article VII not being satisfied ©

SECTION 5.04. Advice of Changes; Fili

Company, Parent and each of their respective éiﬁggSiarfgz
shall (i) confer on a regular and frequent basis with each
other to report on operational matters and other matters
requested by Parent or the Company and (ii) promptly advise
?he other orally and in writing of any change or event that
is reasonably likely to have a material adverse effect on
the Company or Parent, as the case may be. The Company and
Pgrgnt shall promptly provide the other copies of all
flllngs'made'by such party with any Governmental Entity in
connection with this Agreement and the transactions
contemplated hereby, other than the portions of such filings
that include confidential information not directly related
to the transactions contemplated by this Agreement.

ARTICLE VI

Additional Agreements

SECTION 6.01. Preparation of the Form F-4;
Company Shareholders' Meeting. (a) As soon as practicable
following the date of this BAgreement, Parent and the Company
shall prepare and file with the SEC the Form F-4. Each of
Parent and the Company shall use its reasonable best efforts
to have the Form F-4 declared effective under the Securities
Act as promptly as practicable after such filing. Company
shall use its reasonable best efforts to cause the
Information Statement toO be mailed to the Stockholders as
promptly as practicable after the Form F-4 is declared
effective under the Securities Act. Each party hereto shall
also take any action (other than qualifying to do business
in any jurisdiction in which such party is not'already o)
qualified) required to be taken under any app}lcable state
or provincial securities laws in connection with the
issuance of Parent Common Stock in the Merger and each party
shall furnish all information concerning itsglf and it;
shareholders as may be reasonably requested in connection
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with any such action. No filing of, or amendment or
sgpplement to, the Form F-4 or the Information Statement
will be made without the approval of Parent and the Company
Pargnt shall advise the Company, promptly after it receives.
notlce'thereof, of the time when the Form F-4 has become
effect;ve or any supplement thereto or amendment thereof has
been filed, the issuance of any stop order, the suspension
of the gualification of the Parent Common Stock issuable in
connection with the Merger for offering or sale in any
Jurisdiction, or any request by the SEC for amendment of the
Form F-4 or comments thereon and responses thereto or
requests by the SEC for additional information. If at any
time prior to the Effective Time any information relating to
Pargn? or the Company, or any of their respective
affiliates, directors or officers, is discovered that should
be set forth in an amendment or supplement to the Form F-4
or the Information Statement, so that such documents would
not include any misstatement of a material fact or omit to
state_any.material fact necessary to make the statements '
therein, in light of the circumstances under which they were
made, not misleading, the party that discovers such
information shall promptly notify the other parties hereto
gnd an appropriate amendment or supplement describing such
information shall be promptly filed with the SEC and, to the
extent required by applicable law, disseminated to the
shareholders of Parent and the Company.

() The Company shall, as soon as practicable
following the effectiveness of the Form F-4, either solicit
written consents from or duly call, give notice of, convene
and hold a meeting of, the Stockholders (the "Company
Stockholders' Meeting”), for the purpose of obtaining the
Company Stockholder Approval. The Board of Directqrs of the
Company will recommend that the Stockholders vote in favor
of the adoption of this Agreement and the other matters
comprising the Company Stockholder Approval at the Company
Stockholders' Meeting. Without limiting the ggnergllty of
the foregoing, the Company agrees that its obkligations
pursuant to this Section 6.01(b) shall pot pe affected by
the commencement, public proposal, public disclosure or
communication to the Company of any Takeover Proposal.

SECTION 6.02. Access to Information. Upon
reasonable notice, the Company shall, and.shall cauie zzgh
of its subsidiaries to, afford to the offlgers, %mg ggnt ’
accountants, counsel and other repre§entatlves od ?n tﬁe
reasonable access, during norma% business hgurs uio Zes
period prior to the Effective Téme, g?dzl;nétsdiiﬁngysucﬁ

r rties, books, Contracts and rec ’ .
gegggd, thé Conmpany shall, and shall cause each of its
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subsidiaries, accountants, counsel and other advisors to,
furnish promptly to Parent all information concerning its
business, properties and personnel as Parent may reasonably
request. Parent will treat any such information that is
nonpublic as "Information" in accordance with the terms of
the Confidentiality Agreement dated as of August 7, 2000
(the "Confidentiality Agreement”), between Parent and the
Company and in the event of termination of this Agreement
for any reason Parent shall promptly upon request return or
destroy all nonpublic documents obtained from the Company,
and any copies made of such documents, to the Company. No
investigation pursuant to this Section 6.02 or information
provided or received by any party hereto pursuant to this
Agreement will affect any of the representations or
warranties of the parties hereto contained in this Agreement

or the conditions hereunder to the obligations of the
parties hereto.

SECTION 6.03. Legal Conditions to Merger. Each
of the Company, Parent and Sub will use its reasonable best
efforts to take, and will cause each of its subsidiaries to

"use its reasonable best efforts to take, all actions and to
do, or cause to be done, all things necessary, proper and
advisable under applicable laws and regulations promptly to
consummate and make effective the transactions contemplated
by this Agreement (including cooperating.fully w@th the
other parties hereto and furnishing all information to each
other in connection with any requirements imposed upon any
party in connection with the Merger). Each of the Company,
Parent and Sub will, and will cause each of its sgb51d1ar1es
to, take all reasonable actions'necessary to obtain (and
will cooperate with each other in obtaining) any cqnsent,
authorization, order or approval of, or any egemptlon.bg,
any Governmental Entity or other public or private t%;r
party, required to be obtained or made by Pareni.or fean
Company in connection with the Merger or the tatlngxge 2 Y
action contemplated thereby or ggtggtiaﬁgiigiig éreagrze o
that no party need waive any su _ o5 dispose

ial limitation on 1its opgratlons or to pos
2?¥ igbzgiggl?nto any licensing or similar arrangement with
respect to, any material assets.

ECTION 6.04. Stock Options, Warrants and
RestrictedSStock. (a) As soon as pragtlcibl: E?liizlng the
date of this Agreement, the Board of pliec Zéministering he
Company (or, if appropriate, any commit eiutions sterind
Company Stock Plan) shall adopt such reso
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such other actions (if any) as may b .
following: Y y be required to effect the

_ (i) adjust the terms of all outstanding Stock
Opthns, whether vested or unvested, as necessary to
provide that, at the Effective Time, each such Stock
Optlon outstanding immediately prior to the Effective
Tlmg shall be assumed by Parent and converted into an
option to.acquire, on the same terms and conditions as
were applicable under such Stock Option, the number of
shares of Parent Common Stock (rounded down to the
nearest whole share), determined by multiplying the
number of shares of Company Common Stock subject to
such $tock thion by the Common Exchange Ratio, at an
exercise price per share of Parent Common Stock equal
to (1) the per share exercise price for the shares of
Company Common Stock otherwise purchasable pursuant to
sucp Stock Option divided by (2) the Common Exchange
Ratio, provided that such exercise price shall be
rognded up to the nearest whole cent (each, as so
adjusted, an "Adjusted Stock Option"):

gii) adjust the terms of all outstanding Permitted
Interim Period Stock Options, whether vested or
unvested, as necessary to provide that, at the
Effective Time, each such Permitted Interim Period
Stock Option outstanding immediately prior to the
Effective Time shall be assumed by Parent and converted
into an option to acgquire, on the same terms and
conditions as were applicable under such Permitted
Interim Period Stock Option, the number of shares of
Parent Common Stock (rounded down to the nearest whole
share), determined by multiplying the number of shares
of Company Common Stock subject to such Permitted
Interim Period Stock Option by the Common Exchange
Ratio, at an exercise price per share of Parent Common
Stock equal to (1) the per share exercise price for the
shares of Company Common Stock otherwise purchasable
pursuant to such Permitted Interim Per;od Stock Option
divided by (2) the Common Exchange Ratio, provided that
such exercise price shall be rounded up to the nea;est
whole cent (each, as SO adjusted, an "Assumeq Permitted
Interim Period Stock option" and, together WlEh the
Adjusted Stock Options, the "apdjusted Optlions Y ;

iii Adjusted Options as
(iii) make such changes to the :

are required by the rules of the TSE or applicable
canadian law; and :
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(iv) make such other changes to the C

ompany S
Plans as Parent and the Company may agree arg y Stock
appropriate to give effect to the Merger.

(b) The adjustments provided herein i

: with r
to any SFock Op?lons that are "incentive stock optiongﬁpigt
defined in Section 422 of the Code shall be and are intended

to be effected in a manner which is consi i
: st
Section 424 (a) of the Code. ent wWith

(c) At the Effective Time, by virt
Merger and without the need of any furtger co?éogitghgction
Parent shall.assume the Company Stock Plan, with the result’
that a}l obl}gations of the Company under the Company Stock
Plan,'lncluQ1ng with respect to Stock Options and Permitted
Interim Period Stock Options outstanding at the Effective

Time, shal i : .
Time’ all be obligations of Parent following the Effective

(d) Within 30 days after the Closing D
shall prepare and file with the SEC a registragioitgéaEZ;Zgg
on Form S-8 (or another appropriate form) registering a
number of shares of Parent Common Stock equal to the number
of shares subject to the Adjusted Options. Such
registration statement shall be kept effective (and the
current status of the prospectus or prospectuses required
thereby shall be maintained) as long as any Adjusted Options
may remain outstanding.

(e) As soon as practicable and in any event
within 30 days after the Effective Time, Parent shall
deliver to the holders of Stock Options and Permitted
Interim Period Stock Options appropriate notices setting
forth such holders' rights pursuant to the Company Stock
Plan and the agreements evidencing the grants of such Stock
Options and Permitted Interim Period Stock Options and that
such Stock Options and Permitted Interim Period Stock
Options and agreements have peen assumed by Parent and shall
continue in effect on the same terms and conditions (subject
to the adjustments required by this Section 6.04 after
giving effect to the Merger) .

(£) A holder of an Adjusted OpFion may exercige
such Adjusted Option in whole or in part in accgrdan;e w;th
its terms by delivering a properly execu?ed notice (in the
form to be specified by parent) of exercise to Parent, N
together with the consideration therefor gnd the Federz
withholding tax information, if any. required 1n accordance
with the related Company Stock Plan.
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(g) .Except as otherwise contemplated by this
Section 6.04 and except to the extent required under the
respective terms of the Stock Option, the Permitted Interim
Period Stock Options or Company Stock Plan, all restrictions
or limitations on transfer with respect to Stock Options and
Permitted Interim Period Stock Options awarded under the
Company Stock Plans or any other plan, program or
arrangement of the Company, to the extent that such
restrictions or limitations have not already lapsed, shall
remgin in full force and effect with respect to such Stock
Options and Permitted Interim Period Stock Options after

giving effect to the Merger and the assumption by Parent as
set forth above.

_ (h) As soon as practicable following the date of
this Agreement, the Company shall use its best efforts to
cause all the holders of Warrants to exercise all
outstanding Warrants into Company Capital Stock.

- (i) If, notwithstanding the Company's compliance
with Section 6.04(h), any Warrants remain outstanding at the
Effective Time, then, at the Effective Time, by virtue of
the Merger and without the need for any further corporate
action, each Warrant outstanding immediately prior to the
Effective Time shall be automatically converted into a
warrant to acquire, on the same terms and conditions as were
applicable under such Warrant, a number of shares of Parent
Common Stock (rounded down to the nearest whole share) equal
to the number of shares of Parent Common Stock that the
holder of such Warrant would have been entitled to receive
pursuant to Section 2.01(c) if such Warrapt haq been
exercised immediately prior to the Effective Time, at a
price per share of Parent Common Stock equal to (A) the per
share exercise price for the shares of Company qu}tal Stock
otherwise purchasable pursuant to sgch Warrant divided by N
(B) the Common Exchange Ratio; provided, however, that suc
exercise price shall be rounded up to the nearest WhOli
cent; and provided further, however, that no Warrants 3 .
purchase shares of Company Common Stock shall be assume Yy

Parent and so converted.

i fter
i) All shares of Restricted Stock §hall, a
conversion(into shares of ?arenE.CZ?mig igzcgagz 3::i§ignce
with Section 2.01(c), remalll subjec same S eabie to
i rements and transfer restrlgtlon§ as we -

gigﬁlshares of Restricted Stock 1mmedlatelg ggég;etznggiled
Effective Time, and Parent shal} assume an SCome Ot of
to exercise, at the Effective Time, the Cgépirgcted ght ot n
repurchase with respect to all shares of lgsable ed Stot
trhe same terms and conditions as Were applic
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right of repurchase in favor of the Company immedi
prior to the Effective Time. i sdiately

'(k) This Section 6.04 shall survive the
consummation of the Merger, is intended to benefit the

holders of the Stock Options and Warrants and
enforceable by such persons. shall be

_ .SECTION 6.05. Fees and Expenses. Exc

provlded in Section 5.01(b), all fees and expenszgtiizurred
in connegtlon with the Merger, this Agreement and the
transactions contemplated by this Agreement shall be paid b
the party 1pcurring such fees or expenses, whether or not Y
the Merger is consummated. Notwithstanding the foregoing
the Company and Parent agree that they shall each bear ané
pay onejhalf of (i) the expenses incurred by the parties
hereto in connection with the filing, printing and mailing
of thg Form FTQ and the Information Statement contained
phereln anq {ii) filing fees incurred by the parties hereto
in connection with the filing of a Notification and Report
Form pursuant to the HSR Act with respect to the
transactions contemplated hereby.

SECTION 6.06. Additional Adgreements. In case at
any time after the Effective Time any further action is
necessary or desirable to carry out the purposes of this
Agreement or to vest the surviving Corporation with full
title to all properties, assets, rights, approvals,
immunities and franchises of either the Company or Sub, the
proper officers and directors of each party to this
Agreement shall take all such necessary action.

SECTION 6.07. Indemnification, Exculpation and
Insurance. {a) Except as prohibited by applicable law,
from and after the Effective Time, Parent shall cause the
surviving Corporation to (and, in the event of the
liquidation, dissolution or winding up of the Surviving
Corporation, Parent shall) fulfill and honor in all respects
any indemnification obligations of the Company owed to each
person who 1s or was & director or officer qf.the Compan¥ at
or prior to the Effective Time (the "Indemnified Parties™)
under (a) the Company certificate and By-laws of ;hg Company
as in effect on the date hereocf or (b) any anemnlflcatlon
agreements between the Company and any IndemnlfJ.(_ad.Party.f
Except as prohibited by applicable law,.the Certlflgate 911
Incorporation and By—-laws of the Surviving Corpo;atlon wi
at all times during a period of not‘fewer than SLX_yiars
following the Effective Time, contain p;ov151ons wit . least
respect to exculpation and indemnlflgatlon that are i Lea
as favorable to the Indemnified Parties as those col als -
in the Company certificate and By-laws of the Company a
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effect on the date hereof. In addition, from

Effgctive Time, directors and officers éf the ggip:i;egrtgi
of its sgbsidiaries who become directors or officers of Y
Parent Wlll be entitled to the indemnity rights and
protections afforded to directors and officers of Parent.

(b) For six years after the Effectiv i
Pgrept'sha;l maintain in effect the directors’ :nglgikicers'
liability insurance policies currently maintained by the
Compapy (to the extent such coverage may be obtained)
covering acts or omissions occurring prior to the Effective
Time with respect to those persons who are currently covered
py the Company's directors' and officers' liability
insurance policies on terms with respect to scope and amount
of coverage no less favorable than those of the relevant
policy in effect on the date of this Agreement; provided
however, tbat Parent may substitute therefor policies of,a
;eputaple insurance company the material terms of which
1nclu@lng coverage and amount, are no less favorable in’any
materlal respect to such directors and officers than the
insurance coverage otherwise required under this
Section 6.07 (b); provided further, howewver, that in no event
§hall Parent be required to pay aggregate premiums for
insurance under this Section 6.07(b) in excess of 150% of
the amount of the aggregate premiums paid by the Company for
coverage in 1999 for such purpose (which 12999 premiums are
hereby represented and warranted by the Company to be
$15,500), it being understood that if such coverage cannot
be obtained for such 150% amount or less, then Parent shall
nevertheless be obligated to provide such coverage in
respect of such party hereto as may be obtained for such
150% amount relating to such party hereto.

(c) This Section 6.07 shall survive the
consummation of the Merger, 1is intended to benefit each
Indemnified Party, shall be binding upon the successors and
assigns of Parent and the Surviving Corporation, and shall
be enforceable by the Indemnified Parties.

SECTION 6.08. Litigation. The Company and Pgrent
shall give each other prompt notice of gnq the oppor?unlty
to participate in the defense of, any thlggtlon against ?he
Company oOr Parent and/or their respect%ve directors relgtlng
to the transactions contemplated by this Agreement. Nglther
party shall settle or agree tO settle any such litigation .
without the prior written consent of the other party, not to

pbe unreasonably withheld or delayed.

Tax Treatment. Each of Parent, Sub
se 1its reasonable best efforts to
1ify as a reorganization under the

SECTION 6.09.
and the Company shall u
cause the Merger to qua
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prov;sions of Section 368(a) (1) (B) of the Code and to
qual;fy for an exemption to gain recognition pursuant to
Section 367 (a) of the Code, and the Company shall use its
reasonable bgst efforts to obtain the opinion of counsel
referred to in Section 7.03(c), including the execution of
the letters of representation referred to therein.

SECTION 6.10. Affiliates. Prior to i
pate,.thg Company shall deliver to Parent a let%gi Closing
1dent1fy1ng_all persons who may be deemed, in the Company's
reasonable judgment, at the time this Agreement is submitted
for approval and adoption to the Stockholders, "affiliates"
of the Company for purposes of Rule 145 under the Securities
Act. The Company shall use its reasonable efforts to cause
each §uch person to deliver to Parent as promptly as
practicable after the date of this Agreement a written

agreement substantially in the form att 1b i
agreene % ached as Exhibit C

’ SECTION 6.11. Emplovee Benefits. (a) During th
ﬁlx—moptb period following the Effective Time (the d ©
Transition Period"), Parent shall cause the Surviving

Corporation to either maintain the benefit programs provided
by-the Company and its subsidiaries in effect immediately
prior to the Effective Time or replace all or any such
programs with programs maintained for similarly situated
employees of Parent, provided that the aggregate level of
benefits provided during the Transition Period shall be
substantially similar to the aggregate level of benefits
provided by the Company and its subsidiaries before the
Effective Time. To the extent that any plan of Parent or
any of its affiliates (a "Parent Plan") becomes applicable
to any employee OF former employee of the Company or its
subsidiaries, Parent shall grant, or cause to be granted, to
such employees or former employees credit for thelr service
with the Company and its subsidiaries for the purpose of
determining eligibility to participate and nonforfeitability
of benefits under such Parent Plan and for purposes of
penefit accrual under vacation and severance pay plaps_(but
only to the extent such service was'crgdited under similar
plans of the Company and its subsidiaries) .

(b)) With respect to any welfare pengf%t plan of
parent or its affiliates made available to 1nd1v1dualsfwgi
immediately prior to the Closing Date were employees oh lle
Company or any of its Subsidiaries, Pa;ent shall{tqr sha
cause the Surviving corporation to. waive any walt%ngl e
periods, pre—existing condition exclusions gnd actively
work requirements to the extent such PrOVlslini wgg?ore cuch
inapplicable under the Company Plans 1mmed}3 et% beto
plan of Parent was made available and proviae a Y4
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expenses incurred on or before the date such plan was made
available by any such individual or such individual's
covered dependents shall be taken into account for purposes

of satisfying applicable deductible, coinsurance i
out-of-pocket provisions. ’ and maximum

SECTION 6.12. Parent Board of Directors.
(a) The Board of Directors.of ?arent shall take such action
as may be necessary (including increasing the size of the
Boarq of Directors of Parent to thirteen directors) to
app01nt to the Board of Directors of Parent as of the
Eﬁfectlve Time four persons designated by the Board of
Directors of the Company {(which designees shall include
John181ms and at least one resident of Canada (within the
meaning of the OBCA)) and reasonably acceptable to the Board
of Directors of Parent, subject in each case to obtaining
the required consent of the TSE, which shall be diligently
pursued. The Board of Directors of the Company shall inform
the'Board of Directors of the Parent of the names of such
designees as soon as practicable following the date of this
Agreement, and a designated sub-committee of the Board of
Dlrectors of Parent shall review the qualifications of such
Qe51gnees (including through conducting personal
interviews). A reasonable time prior to the expected
Effective Time, the Board of Directors of Parent shall
notify the Board of Directors of the Company whether or not
it has approved of such designees, which approwval shall not
be unreasonably withheld. If the Board of Directors of
Parent notifies the Board of Directors of the Company that
it has not approved of a designee, the Board of Directors of
the Company shall supply the Board of Directors of Parent
with the name of an alternate designee as soon as
practicable following receipt of such notification.

(b) The Board of Directors of Parent shall take
such action as may be necessary to appoint one designee of
the Company to the governance committee of the Board of
Directors of Parent effective at the first meeting of the
Board of Directors following the Effective Time.

(c) This Section 6.12 shall survive_consummation
of the Merger, is intended to benefit each designee of the

. : £
Compan referred to in the flret sentence O

Secﬁioz 6.12 (a), shall be binding upon the successors aEd
assigns of pParent, and shall be enforceable by each suc

designee.
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ARTICLE VII

Conditions

. . SECTION 7.01. Conditions to Each Partvy'
Obligation to Effect the Merger. The respectivgvogligation
of each pa;ty hereto to effect the Merger shall be subject
to the sgtlsfaction or waiver by each of the Parties hereto
on or prior to the Closing Date of the following conditions:

(a) Shareholder Approval The Com
. pan
Stockholder Approval shall have been obtaingd.

{b) Form F-4. The Form F—-4 shall have b
. ecom
effective under the Securities Act and shall not bZ the

subject of any stop order or proceedi i
subjec P ngs seeking a stop

(c) Exchange Listing. The shares of Parent
Common $tock to be issued in the Merger and issuable in
connection with the Adjusted Options and the Warrants
shall have been conditionally approved for listing on
the TSE (subject to the customary requirements of such

exchange) and Nasdaqg, subject only to official notice
of issuance.

(d) HSR Act. The waiting period (and any
extension thereof) applicable to the Merger under the
HSR Act shall have been terminated or expired.

{({e) No Injunctions or Restraints. No temporary
restraining order, preliminary or permanent injunction
or other order, writ, decree, Jjudgment or stipulation
issued by any court of competent jurisdiction or other
legal restraint or prohibition (collectively, "Legal
Restraints") preventing the consummation of the Merger
shall be in effect.

SECTION 7.02. Conditions of Obligations of Parent
and Sub. The obligations of Parent and Sub to effect the
Merger shall be subject to the satisfaction or waiver by
Parent and Sub on or prior to the Closing Date of the
following conditions:

(a) Representations and Warranties. The _
representations and warranties Qf_the Company copta}ned
in this Agreement that are qualified as to materiality
or material adverse effect shall be‘true and correct,
and the representations and warranties of the Company
contained in this Agreement that are nqt SO quallfleq
shall be true and correct in all material respects, 1in
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each case as of the date of this Agreement and as of
the Closing Date with the same effect as though made as
of the Closing Date (except that the accuracy of
representations and warranties that by their terms
speak as of a specified date will be determined as of
such date). Parent shall have received a certificate
51gped on behalf of the Company by the Chief Executive
Officer of the Company to such effect.

(b) Performance of Obligations. The Company
sha}l have performed in all material respects all
obligations required to be performed by it under this
Agreement at or prior to the Closing Date. Parent
shall have received a certificate signed on behalf of

the Company by the Chief Executive Officer of the
Company to such effect.

(c) No Litigation. There shall not be pending
threatened any suit, action or proceeding brought by
any Governmental Entity, or any suit, action or
proceeding with a reasonable probability of success
brought by any other third party, (i) seeking to
restrain or prohibit the consummation of the Merger;
(ii) seeking to prohibit or limit in any material
respect the ownership or operation by the Company,
Parent or any of their respective affiliates of a
material portion of the business oOr assets of the
Company and its subsidiaries, taken as a whole, or
Parent and its subsidiaries, taken as a whole, or to
require any such person to dispose of or hold separate
any material portion of the business or assets of the
Company and its subsidiaries, taken as a whole, or
Parent and its subsidiaries, taken as a whole, as a
result of the Merger; Or (iii) seeking to prohibit
Parent or any of its affiliates from effectively
controlling in any material respect the_business or
operations of the Company or its subsidiaries.

or

(d) L,egal Restraint. No Legal Rest;aint that
could reasonably be expected to result, directly or
indirectly, in any of the effects referred to 1n
clauses (i) through (iii) of paragraph (c) of this
Section 7.02 shall be in effect.

i 5% of the
e Appraisal Shares. No more thap s :
shareé Lf Company Capital Stock outstanding immediately
priocr to the Effective Time shall be Appraisal Shares.

ts and the Employvment
(£) Employment Adgreemen
Terms Letters. Each of the Employment Agreements and
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the Employment Terms Letters shall be i
che Dnr e in full force and

(g). Indemnification and Escrow Agreenment. The
Indemnification and Escrow Agreement in the form
attached hereto as Exhibit B shall have been executed
by the Company, the Escrow Agent and the
Representative.

(h) Resale Restriction Agreement. Each

(other than those persons listed in Section 7.g§7i?nof
the Company Disclosure Schedule) who holds 100,000 or
more shares of Company Capital Stock (assuming for this
purpose the exercise of all Stock Options held by such
person and the exercise in full for cash of all
Warrants held by such person) shall have entered into a
Resale Restriction Agreement and all the Resale

Restriction Agreements shall be in full force and
effect.

(i) Permitted Interim Period Stock Options.
Parent shall have received a certificate signed on
behalf of the Company by the Chief Executive Officer of
the Company to the effect that the options to acquire
Company Common Stock issued from the date of this
Agreement until the Effective Time that were intended
to be Permitted Interim Period Stock Options satisfied
the criteria set forth in Section 5.01 (a) (xii) (F)
hereof.

(J) No Material Adverse Effect. No material
adverse effect on the Company shall have occurred.

(k) Conversion of Company Preferred Stock. all
issued and outstanding shares of Company Preferred
Stock shall have been converted by the holders thereof
into shares of Company Common Stock in accordance with

the Company Certificate.

(1) Termination of Company Investor Agreements.
All Company Investor Agreements shall have been
terminated.

SECTION 7.03. Conditions of Obligations of the
Company. The obligation of the Company to efﬁect the Merger
shall be subject to the satisfactign'on or prior to tgeb
Closing Date of the following conditions unless walve 4

the Company:

rranties. The

tions and Wa . :
(a) Representa f parent contained 1in

representations and warranties ©
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this Agreement that are qualified as to materiality or
material adverse effect shall be true and correct, and
the representations and warranties of the Parent
contained in this Agreement that are not so qualified
shall be true and correct in all material respects, in
each case as of the date of this Agreement and as of
the Closing Date with the same effect as though made as
of the Closing Date (except that the accuracy of
representations and warranties that by their terms
speak as of a specified date will be determined as of
such date). The Company shall have received a
cgrtificate signed on behalf of Parent by an authorized
signatory of Parent to such effect.

(b) Performance of Obligations. Parent and Sub
shall have performed in all material respects all
obligations required to be performed by them under this
Agreement at or prior the Closing Date. The Company
shall have received a certificate signed on behalf of

Parent by an authorized signatory of Parent to such
effect.

(c) Tax Opinion. The Company shall have received
from Brobeck, Phleger & Harrison LLP, counsel to the
Company, on the Closing Date, an opinion, dated as of
such date and stating that the Merger qualifies for
Federal income tax purposes as a "reorganization”
within the meaning of Section 368 (a) (1) (B) of the Code,
that Parent, Sub and the Company will each be a party
to that reorganization within the meaning of
Section 368 (b) of the Code and no gain or loss will be
recognized by the stockholders of the Company who
exchange Company Capital Stock solely for Parent Common
Stock pursuant to the Merger (except with respect to
(i) cash received in lieu of fractional shares or (ii)
stockholders of the Company who are not Eligible
Company Shareholders). The issuance of such opinion
shall be conditioned upon the receipt by such counsel
of customary representation letters from each of the
Company and Parent, which shall be in a form reasonably
acceptable to such counsel.

(d) Registration Rights Agreement. The
Registration Rights Agreement substantially in the form
attached hereto as Exhibit D shall have been executed
and delivered by Parent.

(e) No Material Adverse Effect. No material
adverse effect on Parent shall have occurred.

[NYCORP;1140720.17:4612W: 11/29/00-12:47p]
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SECTION 7.04. Frustration of Closing iti
None of the Company, Parent or Sub may rely on tﬁzngizi322'
of any condition set forth in Section 7.01, 7.02 or 7.03, as
the case may be, to be satisfied if such failure was éauéed
by such party's failure to use its reasonable best efforts
to consummate the Merger and the other transactions

contemplated by this Agreement, as required b .
to Section 6.03. ’ 4 y and subject

ARTICLE VIII

Termination and Amendment

SECTION 8.01. Termination This Agreement m
3 - 3 = a b
terminated at any time prior to the Effective Time: Y oe

(i) by mutual consent of Parent and the Company;

(ii) by either Parent or the Company if the other
party shall have breached any of its representations,
warranties, covenants or agreements set forth in this
Ag;eement, which breach (i) would give rise to the
failure of a condition to the obligation of such party
set forth in Article VII of this Agreement and (ii) has
not been, or is incapable of being, cured by such other
party within 30 calendar days after such other party
receives written notice of such breach from Parent or
the Company, as the case may be:;

(iii) by either Parent or the Company if any Legal
Restraint preventing the consummation of the Merger
shall have become final and nonappealable;

(iv) by either Parent or the Company if the Company
Stockholder Approval shall not have been obtained at
the Company Stockholders' Meeting or at any adjournment
or postponement thereof; or

(v) by either Parent or the Company if the
Merger shall not have been consummated on or pefore
March 31, 2001; provided, however, that thg right
to terminate this Agreement pursuant to thls'clause (v)
shall not be available to any party whose failure to
perform any of its obligations under this Agreement 3
results in the failure of the Merger to be consummate

by such time.

' i In the
SECTION 8.02. Effect of Termination.
event of a termination of this_Agreemgnt by either the
Company oOr Parent as provided in Section 8.01, this
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Agregmgnt shall forthwith become void and there shall be no
liability or obligation on the part of Parent, Sub or the
Company or their respective officers or directors, except
with respect to any wilful breach of any representation
wa;ranty, covenant or agreement contained in this Agreeﬁent
prior to such termination; and except that Section 6.05
this Section 8.02, Article IX and the penultimate senteﬁce
of Section 6.02 shall continue in effect.

SECTION 8.03. Amendment. This Agreement may be
amendeq by the parties hereto, by action taken or authorized
by the;r respective Boards of Directors prior to the
Effegtlve Time, but no amendment shall be made which by law
requires further approval by the stockholders of Parent or
the Company without such further approval. This Agreement

may not be amended except by an instrument in writing si
on behalf of each of the parties hereto. J gned

. SECTION 8.04. Extension; Waiver. At any time
prior to the Effective Time, each of the parties hereto, by
agtlon taken or authorized by their respective Boards of
Directors, may, to the extent legally allowed, (i} extend
the time for the performance of any of the obligations or
other acts of the other parties hereto, (ii) waive any
inaccuracies in the representations and warranties of the
other party contained herein or in any document delivered
pursuant hereto and (iii) waive compliance of the other
party with any of the agreements or conditions to its
obligations contained herein. Any agreement on the part of
the party hereto to any such extension or waiver shall be
valid only if set forth in a written instrument signed on
behalf of such party.

ARTICLE IX

Miscellaneous

SECTION 9.01. survival of Repre§entationsL
Warranties and Covenants. The representations and_
warranties and covenants of the Company set forth in
Sections 3.03 and 5.01 shall not terminate. The other
representations and warranties and thg covenants of'the
Company in this Agreement and in any %nstrument de}lvered
pursuant to this Agreement shall survive for a period of
fifteen months after the Effective Time for purposes of the
Escrow Agreement. No representations or wa;rantles of
Parent or Sub shall survive the Effective Time.

SECTION 9.02. Notices. All po?ices and other
communications hereunder shall be in writing and shall be
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deemgd given if delivered personally, telecopied (which is
conf%rmed) or mailed by registered or certified mail (return
rece1p§ requested) to the parties to this Agreement at the
following addresses (or at such other address for a party as
shall be specified by like notice):

(a) if to Parent or Sub, to

724 Solutions Inc.
4101 Yonge Street
Toronto, Ontario
Canada, M2P 1N6

Attention: Mr. Christopher Erickson
President and General Counsel
Telecopy: (416) 228-2456

with a copy to

Ogilvy Renault

77 King Street West
Suite 2100, P.O. Box 141
Royal Trust Tower
TorontoDominion Centre
Toronto, Ontario

M5K 1H1

Attention: Brian A. Ludmer, Esqg.
Telecopy: (416) 216-3930

with a copy to

Cravath, Swaine & Moore
Worldwide Plaza

825 Eighth Avenue

New York, NY 10019-7475

Attention: Scott A. Barshay, Esdq.
Telecopy: (212) 474-3700

(b) if to the Company., to

Tantau Software, Inc.
108 Wild Basin Road
Austin, TX 78746

tention: Mr . John Reece .
atte Vice pPresident and Chief

Financial officer
Telecopy: (512) 329-0167
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with a copy to:

Brobeck, Phleger & Harrison LLP
4801 Plaza On the Lake
Austin, TX 78746

Attention: S. Michael Dunn P.C.
Telecopy: (512) 330-4001

SECTION 9.03. Definitions. For purposes of this

Agreement:

(a) an "affiliate" of any person means
person that directly or indirecﬁly, through gggtgirmore
intermediaries, controls, is controlled by, or is under
common control with, such first person and, for
purposes of Section 3.10(e) only, shall include (i) any
director or officer of such person and (ii) any person

owning 5% or more of the voting securities of such
person;

_ ' ﬂb) "knowledge”" of any person that is not an
individual means the knowledge of such person's

gxecutive officers after reasonable inquiry and
investigation.

(c) "material adverse effect" means, when used in
connection with the Company or Parent, any state of
facts, change, effect, condition, development, event or
occurrence that has been, is or is reasonably likely to
be, materially adverse to the business, assets,
financial condition or results of operations of such
party and its subsidiaries, taken as a whole, other
than any state of facts, change, effect, condition,
development, event or occurrence (A) arising directly
as a result of material changes in (1) general economic
or business conditions in the e commerce and m commerce
software and applications development market or (2)
economic conditions in the United States generally or
(B) resulting from the announcement of thls.Ag;eement
or the effects of the pendency of the transactions
contemplated by this Agreement;

(d) "person” means an individual, corporgtiog,‘
company, limited liability company, partnership, joint
venture, association, trust, unincorporated
organization or other entity; and

(e) a "subsidiary" of any person means another
person, an amount of the voting secuylt}es or othe;
voting ownership or voting partnership interests ©
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which is sufficient to elect at least a majori i
Board of Directors or other governing bodyj(orfyi?f e
there are no such voting interests, more than 50% of
Fhe'equlty interests of which) is owned directly or
indirectly by such first person.

o SECTION 9.04. Entire Agreement; No Thi -
Bgnef1c;aries; Rights of Ownership. This Agree;éig Farty
(1nc}ud1ng the documents and the instruments referred to
hergln) and the Confidentiality Agreement (a) constitute the
entire agreement and supersede all prior agreements and
upderstandlngs, both written and oral, among the parties
with respect to the subject matter hereof and (b) except as
expressly set forth in Sections 6.04, 6.08 and 6.13 of this
Agreement, are not intended to confer upon any person other
than the parties hereto any rights or remedies hereunder.

SECTION 8.05. GOVERNING LAW THIS AGREEME

. NT
SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE
ILAWS OF THE STATE OF NEW YORK, REGARDLESS OF THE LAWS THAT

MIGHT OTHERWISE GOVERN UNDER APPLICABLE PRINCIPLES OF
CONFLICTS OF LAWS THEREOF.

. SECTION 9.06. Publicity. Except as otherwise
required by law or the rules of the TSE or the National
Association of Securities Dealers, Inc., for so long as this
Agreement is in effect, neither the Company nor Parent shall
issue or cause the publication of any press release or other
public announcement with respect to the transactions
contemplated by this Agreement without the consent of the
other party, which consent shall not be unreasonably
withheld. The parties hereto have agreed upon the form of a
joint press release announcing the execution of this
Agreement and the transactions contemplated hereby.

SECTION 9.07. Assignment. Neither this Agreement
nor any of the rights, interests or obl;gatiops hereunder
shall be assigned by operation of law (1qclud1ng by merger,
amalgamation or consolidation) or o@herWLSe by any of the
parties hereto without the prior written copsept of the
other parties, except th%t iub maﬁtass;gzérégtétinzole

i ion, any or all o its rights, . . ‘
ggiigigion; hegeunder to Parent or to any direct or 1n%;rict
wholly owned subsidiary of iargnt; zrzzziidaeﬁig:zeié th:

' to any such assignment, aren _
gg;g;ny a wgitten opinion from Crgvath, Swaine &tﬁooizxto
the effect that such assignment will not aﬁfegt eent
treatment of the Merger contemplated py this grieaill.be
subject to the preceding sentence, this Ag;eeme2 L 2y
binding upon, 1inure to the benefit of and be ento
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the_parties and their respective successors and permitted
assigns.

SECTION 9.08. Counterparts. This Agreement may
be executed in any number of counterparts, each of which
shall be deemed to be an original and all of which together
shall be deemed to be a single agreement.

SECTION 9.09. Exhibits and Schedules;
Interpretation. The headings contained in this Agreement or
in any Exhibit or Schedule hereto and in the table of
contents to this Agreement are for reference purposes only
@nd shall not affect in any way the meaning or
interpretation of this Agreement. All Exhibits and
Schedules annexed to this Agreement or referred to herein
are_hereby incorporated in and made a part of this Agreement
as 1f set forth in full herein. Any capitalized terms used
in any Schedule or Exhibit to this Agreement but not
cherwise defined herein, shall have the meaning as defined
in this Agreement. When a reference is made in this
Agreement to a Section, Article, Exhibit or Schedule, such
reference shall be to a Section or Article of, or an Exhibit
or Schedule to, this Agreement unless otherwise indicated.
For all purposes hereof, (a}) the words "include", "includes"
and "including” shall be deemed followed by the words
"without limitation'™, (b) the words "hereof", "herein" and
"hereunder" and words of similar import when used in this
Agreement shall refer to this Agreement as a whole and not
to any particular provision of this Agreement and (c) the
word "extent" in the phrase "to the extent” shall mean the
degree to which a subject or other thing extends, and such
phrase shall not simply mean "if".

SECTION 9.10. Consent to Jurisdiction. Each_of
the parties hereto irrevocably and unconditionally submits
to the exclusive jurisdiction of (a) the New York $tate
court sitting in New York, New York and (b) the United
States District Court for the Southern District of New York,
for the purposes of any suit, action or other_proceedlng
arising out of this Agreement or any transaction .
contemplated hereby (and each agrees that no such acglon,
suit or proceeding relating to Fh%s Agreement ghall he
brought by it or any of its affiliates except 1in sucth .
courts). Each of the parties hereto.further agreei r aU <
service of any process, Summons, notice or doggmen sgt .S.
registered mail to such person's regpectlve a res; set
forth above shall be effective service oﬁ process toto aiy
action, suit or proceeding in New York w;th_respec o2
matters to which it has submitted to gurlsdlctlon a oo ot
forth above in the immediately preceding §egten§§. e
the parties hereto irrevocably and unconditionally
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(anq agrees not to plead or claim) any objection to the
laying of venue of any action, suit or proceeding arising
out of this Agreement or the transactions contemplated
hereby in (a) any New York State court sitting in New York,
New York or (b) the United States District Court for the
Southern District of New York, or that any such action, suit
or proceeding brought in any such court has been brought in
an inconvenient forum.

SECTION 9.11. Waiver of Jury Trial. Each party
hereto hereby waives, to the fullest extent permitted by
applicable law, any right it may have to a trial by jury in
respect of any Litigation directly or indirectly arising out
of, under or in connection with this Agreement. Each party
hereto (a) certifies that no representative, agent or
attorney of any other party has represented, expressly or
otherwise, that such party would not, in the event of any
such Litigation, seek to enforce the foregoing waiver and
(b) acknowledges that it and the other parties hereto have
been induced to enter into this Agreement, by, among other
things, the mutual waiver and certifications in this
Section 9.11.

SECTION 92.12. Enforcement. The parties hereto
agree that irreparable damage would occur in the event that
any of the provisions of this Agreement were not performed
in accordance with their specific terms or were otherwise
breached. It is accordingly agreed that the parties hereto
shall be entitled to an injunction or injunctions to prevent
breaches of this Agreement and to enforce specifically the
terms and provisions of this Agreement in the United States
District Court for the Southern District of New York or in
any New York State court sitting in New York, New York, this
being in addition to any other remedy to which they are

entitled at law or in equity.
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IN WITNESS WHEREOF, Parent, Sub and the Company
have caused this Agreement to be signed by their respective
officers thereunto duly authorized as of the date first

written above.

JRP;1140720.17:4612W:11/29/00-12:47p]

724 SOLUTIONS INC.,

by

Name: Christopher Erickson
Title: President

SATURN MERGER SUB, INC.

by

Name : Christopher Erickson
Title: President

TANTAU SOFTWARE, INC.,

by
Name : John Reece
Title: Vice President and
Chief Financial
Qfficer
PATENT
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IN WITNESS WHEREOF, Parent, Sub and the Company
havg caused this Agreement to be signed by their respective
officers thereunto duly authorized as of the date first

written above.

724 SOLUTIONS INC.,

by C%
Qﬂ-\:.-—'———'

Name: CHusTOrHER Bricgess
Title:
FPrestaosi

SATURN MERGER SUB, INC.

P
-

Name: CHeisTOPHE, BRICKSHD
Title:
T8 Prermvent

TANTAU SOFTWARE, INC.,

by

Name:
Title;
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IN WITNESS WHEREOF, Parent, Sub and the Company
have caused this Agreement to be signed by their respective
officers thereunto duly authorized as of the date first
written above.

724 SOLUTIONS INC.,

by

Name :
Title:

SATURN MERGER SUB, INC.

by

Name :
Title:

TANTAU SOFTWARE, INC.,

w (Y foae

Na%/: T oo Recs &
Title: (/P  CF©
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Section 3.09(a)

SCHEDULE 3.09

Intellectual Property

1) List and Status of Patents- The patents listed in the following tables were transferred to

Target by Compaq Compaq Comptuer Corporation (“Compaq”) pursuant to the Asset Purchase
Agreement between Target and Compaq dated March 31, 1999. The record owner of the patents
is Tandem. Target has granted licenses to the patents to Compaq under the Patent Cross License
Agreement dated March 31, 1999.

INVENTOR TITLE FILING | STATUS
DATE
Andrew Schofield Method and Apparatus July 11, Awaiting office action
for Asynchronously 1996
Calling and Implementing
Objects
Andrew Schofield Method and Apparatus July 11, Notice of Allowance received
for Describing an 1996 9/1999; CPA filed 11/1999 to
Interface Definition permit consideration of new
Language-Defined references for Information
Interface, Operation and Disclosure Statement
Data Type erroneous notice of
abandonment received
1/2000; erroneous
abandonment rescinded
7/2000; awaiting issuance
Andrew Schofield Method and Apparatus July 11, Notice of Appeal filed on
Using parameterized 1996 9/2000
Vectors for Converting
Interface Definition
Language-Defined Data
Structures into a
Transport and Platform
Independent Format
Andrew Schofield Method for Performing July 11, Notice of Appeal filed on
Distributed Object Calls | 1996 9/2000
Andrew Schofield Data Structure July 11, Issued as US Patent No.
Representing an Interface 1996 5,943,674 on August 24,
Definition Language 1999
Source File
AUSUBI\BEM\)M%&O}(ZSZSOSI.DOC)
PATENT
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Between Heterogeneous
Systems

INVENTOR TITLE FILING STATUS
DATE

Andrew Schofield Method and Apparatus July 11, Notice of Appeal filed 7/2000
for Performing 1996
Distributed Object Calls -
Using Proxies and
Memory Allocation

Jeroen P. De Borst, et | Object Oriented Method | July 11, Notice of Allowance granted

al. and Apparatus for 1996 12/1999. Awaiting
Information Delivery publication

Reto Kaesar Distributed Object July 11, Issued as US Patent No.
Computer System with 1996 5,897,636 on April 27, 1999
Hierarchal Name Spacing
Versioning

Andrew Schofield Hyper Media Object July 11, Response to Office Action
Management 1996 filed 10/2000

Peter Bonham Method and Apparatus July 3, Issued as US Patent No.
for Object Reference 1997 6,065,045 on May 16, 2000
Processing

Peter Bonham Method and Apparatus July 3, Notice of Allowance June &,
for Providing Portable 1997 | 1999. Issue fee paid.
Kemel-Mode Support for '| Awaiting publication. File at
Fast Interprocess | file maintenance department
Communication | for issuance

Peter Bonham Method and Apparatus July 11, | Issued as US Patent No.
for Transporting Interface 1996 5,860,072 on January 12,
Definition Language- 1999
Defined Data Structures

AUSUBI\BEM\IOd%B.O)(ZBZSOBLDOC)
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'FOREIGN PATENTS

INVENTOR | SERIAL NO TITLE LAST ACTION
21329.00016 | PCTUS Hyper Media Object Management | PCT International phase
22471-713 97/11885 (corresponds to US file no. 12) complete. Application now
handled by designated
countries and/or regions.
21329.00017 | EP 97934070.0 | Hyper Media Object Management Entered European Regional
22471-714 (corresponds to US file no. 12) Phase February 4, 1999. Being
examined in Europe.
21329.00018 | JP 9-202282 Hyper Media Object Management | Japanese Application Filed, but
22471-715 (corresponds to US file no. 12) not being examined. Request
for exam due July 11, 2004.
21329.00019 | PCTUS Method and Apparatus for PCT Intemnational phase
22471-716 97/11879 Asynchronously Calling and complete. Application now
Implementing Objects handled by designated
(corresponds to US file no. 4) countries and/or regions.
21329.00020 | EP 97934894.3 | Method and Apparatus for Entered European Regional
22471-717 Asynchronously Calling and Phase February 4, 1999. Being
Implementing Objects examined in Europe.
_ (corresponds to US file no. 4)
21329.00021 | JP 10-506101 Method and Apparatus for Japanese Application Filed, but
22471-718 Asynchronously Calling and not being examined. Request
Implementing Objects for exam due July 11, 2004.
(corresponds to US file no. 4)
21329.00022 | PCTUS Method and Apparatus for PCT Intemnational phase
22471-719 97/11891 Describing an Interface Definition | complete. Application now
Language-Defined Interface, handled by designated
Operation and Data Type countries and/or regions.
(corresponds to US file no. 5)
21329.00023 | EP 97936046.8 | Method and Apparatus for Entered European Regional
22471-720 Describing an Interface Definition | Phase February 4, 1999. Being
Language-Defined Interface, examined in Europe.
Operation and Data Type
(corresponds to US file no. 5)
21329.00024 | JP 10-506110 Method and Apparatus for Japanese Application Filed, but
22471-721 Describing an Interface Definition | not being examined. Request

Language-Defined Interface,
Operation and Data Type
(corresponds to US file no. 5)

for exam due July 11, 2004.

AUSLIBI\BEM\104968.03(28Z503!.DOC)
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INVE
5523?23325 g%TUS Method and Apparatus for PCT International phase
11886 ch"formmg_Dlstnbuted Object Calls | complete. Application now
- X;mg Ifromes and Memory handled by designated
ocation countries and/or regions.
(corresponds to US file no. 9)
5;23?23226 EP 57934071.8 | Method fmd A_Pparatus for Entered European Regional
- Pcljformlng'Dlstributed Object Calls | Phase February 4, 1999. Being
Kf}‘;‘cg f_romes and Memory examined in Europe.
ation
(corresponds to US file no. 9)
%;ig?gggn JP 10-506106 Method ?.nd Appz;.ratus for ) Japanese Application Filed, but
ger.formmg_Dmmbuted Object Calls | not being examined. Request
Afll(r)lfaﬁ 2‘;’“65 and Memory for exam due July 11, 2004.
(corresponds to US file no. 9)
21329.00028 | PCTUS Method 3nd\APParatus for PCT International phase
22471-725 97/11883 Transporting InterfaceDefinition complete. Application now
Language-Defined Data Structures | handled by designated
Between Heterogeneous Systems countries and/or regions.
(corresponds to US file no. 15)
21329.00029 | EP 97934069.2 | Method and Apparatus for Entered European Regional
22471-726 Transporting InterfaceDefinition Phase February 4, 1999. Being
Language-Defined Data Structures examined in Europe.
Between Heterogeneous Systems
(corresponds to US file no. 15)
21329.00030 | JP 10-506103 Method and Apparatus for Japanese Applic_:ation Filed, but
22471-727 Transporting InterfaceDefinition not being examined. Request
Language-Deﬁned Data Structures | for exam due July 11, 2004.
Between Heterogeneous Systems
(corresponds to US file no. 15)
: ; d PCT International phase
29.00031 | PCTUS Obj ect-Oriented Methqd and al pt
3;27?-728 97/11887 Apparatus for Information Delivery complete. App_hcatlon now
(corresponds to US file no. 10) handled by designated
countries and/or reglons.
. ; Entered European Regional
100032 | EP 97934072.6 Object-Oriented Method and _
3,122?791)—%(.)2%3 Apparatus for Information Delivery Phase.Feblfuary 4,1999. Bemng
(corresponds to US file no. 10) examined in Europe.
ot Ori hod and Japanese Application Filed, but
21329.00033 | JP 10-506107 Object Oriented Met ( _ . 2R i
for Information Delivery not being examined. Reques
22471-730 Apparatus 9 for exam due July 11, 2004.

(corresponds to US file no. 10)

AUSLIBl\BEM\lM%S.OS(ZSZSDSI .DOC)
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