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ASSIGNMENT OF PATENT APPLICATION

WHEREAS, Leland M. Farrer of 19252 Donna Court, Morgan Hill, California 95037, oseph S. Chan of 71
Smithwood Avenue, Milpitas, California 95035, Robert F. G ©f 1355 Donohue Drive, San Jose California
95131, Charles A. Glorioso of 4350 Lawrence Drive, Castro Valley, California 94546 and Norman F. Krasner of 117

Coventry Court, San Carlos, California 94070, hereafier referred to as "Assignors”, have invented certain new and
useful improvements as described and set forth in the below identified application for the United States Letter Patent:

Title of the invention: WIRELESS COMMUNICATION SYSTEM;
execution date: ; filing date: ; Serial No. ; and

WHEREAS, Diablo Research Corporation of 130 Kifer Court. Sunnyvale, California, 94086, hereinafter referred to

as "Assignee"”, is desirous of acquiring an interest in the invention and application and in any Letters Patent which
may be granted on the same;

FOR good and valuable consideration, receipt of which is hereby acknowledged by Assignors, Assignors have
assigned, and by these presents do assign all right, title and interest in and to the invention and application, all
foreign counterparts (including patent, utility model and industrial designs), and all future improvements thereon, and
in and to any Letters Patent and Registrations which may hereafter be granted on the same in the United States and
all countries throughout the world. The right, titic and interest is to be held and enjoyed by Assignee and Assignee's
successors and assigns as fully and exclusively as it would have been and enjoyed by Assignors had this assignment
not been made, for the full term of any Letters Patent and Registrations which may be granted thereon, or any
division, renewal, continuation. in whole or in part, substitution, conversion, reissue, prolongation or extension
thereof.

Assignors further agree that they will, without charge to the Assignee, but at the Assignee's expense, (a) cooperate
with Assignee in the prosecution of the U. S. patent application and foreign counterparts on the invention and any
improvements, (b) execute, verify, acknowledge and deliver all such further papers, including patent applications and
instruments of transfer, and (c) perform such acts as Assignee lawfully may request to obtain or maintain Letters
Patent and Registrations for the invention and improvements in any and all countries, and to vest title thereto in

Assignee, or Assignee's successors and assigns.

N TIMONY, WHER‘E—OFfignors have hereunto signed their name(s)4his €\ ) day of U'u-u/qg , 1998~

signature of Leland M. F si € 0
‘ . ]
[:b/{‘/ / /S ?/ signature of Charles A. Glorioso

siénature of Robert F. Garry 12~ 24 7 /
7
s
S A3 Nt /Q{M‘f( .

signature of Norman F. Krasner

State of California

County of Sants Ten > >i2€ i d issioned and sworn, personally
: s Public duly commissione .

Before me €nry i 1EpL 14~ aNotary y

appeared

A

— Nes
4 i) Robert I Ganpy 75 AND

the basis of satisfactory evidence'to be the person(s) whose name(s) is/are

L cland m, Fapre~  Anp JScph & <chand

Clravlzs A, G lories 2

subscribed to the within instrument, and ! -

Qe JEELTIN

A F. KRAS AT

n . .
personally known to me or proved to me zcknowledged to me that he/they has/have executed the samec(}% o Swan . ,3_?‘7

ounty

S WHEREOF [ have hereunto set my hand and affixed my official seal in tht?, (.-Jy@

E}I < A: ti & Lis24]  on the date set forth in this certificate.
5 /(.v (i My commission expires:
- ‘ / Z .'JIMk,/ L e "
/‘-r/bn/bw - 42 - SV crrice

Notary Public [/

OFF1CIAL SEAL
Henry Shepherd
OTARY PUBLIC - CALIFORNIA
SANTA CLARA COUNTY

My Comm Expires Juty 2. 1995
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SECRETARY’ OF STATE

I, BILL JONES, Secretary of State of the State of California,
hereby certify:

That the attached transcript of _/& page(s) was
prepared by and in this office from the record on file, of
which it purports to be a copy, and that it is full, true

and correct.

IN WITNESS WHEREOF, 1 execute
this certificate and affix the Great
Seal of the State of California this

FEB &9

r'{")

e

O
<

Secretary of State

TN 97 35082
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in the office ci the Secretary of Siore
~{ e Srate of Cokifornia

2746 NOV 0 8 1958
RESTATED ARTICLES OF INCORPORATION ﬁ ‘j/
OF aiLL JONES, Seqfeldry of Stats

DIABLO RESEARCH CORPORATION

DONALD E. PCZZOLG and LAWRENCE A. KLEIN certify that:

i They are the President 2nd Secretary, respectively, of DIABLO RESEARCH
CORPORATION, a California corporation.

2. ;‘t;;: Articles ¢f Incorporation of this corporation are am:ended and restated to read as
ollows:

ONE: The name of this corporztion is Whisper Communications, Inc.

. TWO: The purpose of this corporation is to engage in any lawful act or activity
for whicha corporation may be organized urder the General Corporation Law of California other
than the banking business, the trust company business or the practice of a profession permiited to
be incorporated by the California Corporations Code.

THREE: The Corporation shall be authorized to issuc 50,000,000 shares of
Common Stock, no par value (the "Common Stock"), and 30,000,000 shares of Preferred Stock,
no par value (the "Preferced Stock™). Of the Preferred Stock, 1,915,558 shares shall be
designated as "Series A Preferred Stock” and 3,357,804 shares shall be designated as "Series B

Preferred Stock."”

Ninety-nine percent {95%) of the shares of Common Stock outstanding

i immediately prior to the date this amendment becomes effective shall be, and hereby are,

: automatically reclassified as shares of Series B Preferred Stock on a one-for-one hasis. Such

i reclassification shall be allocated among the holders of shares of Commcn Stock or of securities
g convertible or exercisabie into Common Stock pro rata in accordance with the number of shares
of Common Stoc™ held or subject t6 such securities.

~

. The following is a statement of the designations, preferences, voting powers,
qualifications, special or relative rights ard privileges in respect of the authorized capital stock of

the Corporation.
. I. PREFERRED STOCK
S
N Section 1. Description Of Undesignated Preferred Stock

The undesignated Preferred Stock may be issued from tim¢ to time in one or MOore
series. The Board of Dirsctors of the Corporation shall have authority to the fullest extent
permitted under the General Corporation Law of California to adopt by rgsolulion from time to
time one or more Certificates of Determination providing for the designation of onc or more
series of Preferred Stock and the voting powers, whether full or limited or no voling powers, and

S S1549Z.005\896780.SAM
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sucllm. fc}es. :‘gnanops,. prgferences anfi r:clalive, padticipating, optional, o7 ather special rights and
qualitications, limitations or restrictions thercof, and to fix cr alter the number of shares

compnising any such scrics,.subject t0 ary requirements of the California Corporations Code and
these Ardcles of Incorporation, as amended from timae to time. -

» _ Tn;:. guthpn'ty of tiie Board of Directors with respect to each such series shall
include, without limitation of ihe foregoing, the right to determine and fix the followin
preferences and powers, which may vary as between different series of Freferred Stockg

(2)

Llc dlsnn: 1vE ::Slgn“ 1on Df su:h senes End [h: nun t cl ]‘ Sha' CS

(b) the rate at which dividends on the 5
‘ ) shares of suc
decmrleq and paid, or set aside fo; payment, whether dividends at the rate so determined shall be
cumuiative or accruing, and whetuer the shares of such series shall be entitled to any

Participaling or other dividends in addition to divide :
3 nds at the rate :
what terms: so determined, and if 50, on

h series shall be

(c) the right or obligation, if any, of the Corporation 1o redeem shares

of the pz%m'cu]ar series of Preferred Stock and, if redeemarsi, the price, terms and manner of such
redemption: |

(d) the special and relative rights and preferences, if any, and the
amouat or amounts per share, which the shares of such series of Preferred Stock shall be entitled

to receive upon any voluntary or involuntary liquidation, dissolution or winding up of he
Corporation;

(¢) the terms and conditions, if any, upon which shares of such series
shall be convertible into, or exchangeable for, shares of capital stock of any other series,
including the p.ice or prices or the rate or rates of conversion or exchange and the terms of
adjustment, if any;

(f) the obligation, it any, of the Corporation to retire, redeem or
purchase shares of such series pursuant to a sinking fund or fund of a similar nature or otherwise,
and the terms and conditions of such obligation;

(g) voting rights, if any, including special voting rights with respect to
the election of directors and matters adversely affecting any series of Preferred Stock;

(h) limitatiens, if any, on the issuance of additional shares cf such
seties or any shares of any other se:ies of Preferred Stock; and

(1) such other preferences, powers, qualifications, special or relative
rights and privileges thereof as the Board of Directors of the Corporation, by the vote of the
members of the Board of Directors then in office acting in accordance with this Restated Articles
of Incorporation, or any Preferred Stock, may deem advisable and are not incensistent with law,
the provisions of ihis Restated Articles of Incorporation or the provisions of any such Certificate
of Determination,

2-
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Section2.  Descrintion And Designation Of Series A Preferred St
Series B Preferred Stosk tock And

(a) Designation.

— The Series B Prefcrref! Stock shall rank senior to the Series A Preferred Stock
:;;olx;s exgt;l.e ;?:nmamtj shall;la\;e Ll;; rsaghts, powerr, privileges and preferences set forth herein
, the term "Preferred Stock” used without r:ierence to the Series :
' o AP
gx" th; SegleT]B I;referred Stock means the shares of Serics A Preferred Stock Sen’csr ge;i?‘ef::gk
ock and all other shares of Preferred Stock, without distinction a ies,
. , s t i
expressly provided for herein, or as the context otherwise requires. P Series, EXCepLas otherise

‘b) Dividends.

In the event that the Board of Directors of b i ivi
payable upon the .then outstanding shares of Common Sto‘chke (%)?)gf tm};:x(: !; sztl:cﬂkdg};fe E:idlwdcnd
Common Stoc‘k distributed solely in the form of additional shares of Common Stock)el:h on the
hold‘er.s of Series A Preferred Stock and Series B Preferred Stock shall be entitled to lf"!e N
of dividends per share of Series A Preferred Stock or Series B Preferred Stock, as the ca ?mou?t
be, &« would be c.ieclarefi payable on the largest number of whole and fractionz;l shares o;e i
Common Stock into which each share of Series A Preferred Stock or Series B Preferred Stock
held by each halder theteof could be converted pursuant to tt. > provisions of Section 5 hereof,
such number determined as of the record date for the determination of holders of Common Qtlx:k
entitled to receive such dividend and without regard to any restrictions on the issuance of o:
pavment of dividends on fractional shares. The Series A Preferred Stock and Series B Preferred
Stock shall have no other special dividend rights.

() Restrictions on Distributions.

Except to the extent in any instance approval is provided in writing by the holders
of two-thirds of the outstanding shares of Series A Preferred Stock (voting as a single class), the
Corporation shall not deciare or pay any dividends, or purchase, redeem, retire, ot otherwise
acquire for valuc any shares of its capital stock (or rights, options or warrants to purchase such
shares) now or hereafter outstanding, return any capital 0 its stockholders as such, or make any
distribution of assets to its stockholders as such, or permit any Subsidiary to do any of the
foregoing. "Subsidiary” or “Subsidiaries” means any corporation, parmership or joint venture of
which the Company or any of its other Subsidiaries (as herein defined) directly or indirectly
owns at the time at least fifly percent (50%) of the outstanding voting shares or similar interests

other than directors’ qualifying shares.

Notwithstanding the foregoing, Subsidiaries may declare and make payment of
cash and stock dividends, retum capitat and make distnbutions of assets io the Corporation, and
nothing contained in the foregoing shall prevent the Corporation from: (i) declaring or paying
any dividend consisting solely of cashy (i) effecting a stock spiit or declaring or paying any
dividend corsisting of shares of any class of capital stock paid to the noiders of shares of such
clase of capital stock; (i) complying with any specific provision of the terms of any

subsequently designaied senes of Preferred Stock in accordance with its terms; {iv) redeeming or
repurchasing any stock of a deceased stockholder out of proceeds of insurance held by the

SAS4GTOVSEIETED. SAM
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Cprporauon on that stockholder's life; or (v) redeeming or repuzchasing any stock of an
director, officer, employee, consultant or other person or entity, pursuant to a stock re u);ch
agreement or stock restriction agreement approved by the Board of Directors under wﬁich t;S y
Corporation has the right or obligation to repurchase in the event of death, termination of )
employment or of the consulting arrangement, or other similar discontinuz;tion of a business

relationship, vested shares at no more tha ir fai

, n their fair market value and unvested shar

- - . . . . ) S

than their initial issuance price. ‘ hafes atno more

Section 3, iqui ion Or Windi |
(2) Treatment at Liquidation, Dissolution or Winding Up. |

In the event of any liquidation, dissolution or winding up of the Corporation
whether \{olumary or involuntary, or in the event of its insolvency, before any distribution c;r
payment is m.ade. to any holders of any series of capital stock of the Corporation designated to b
junior in liquidation preference and subject to the liquidation rights and preferences 0%: ries
of Preferred Stock designated in the future to be senior to in liquidat{on: P senes

. (i) first, the holders of each share of Series B Pr ck

i shall be entitled to be paid out of the assets of the Corporation available Fgfrc:?:ufgz‘;i};n o
holdf:rs of the Corporation's capital stock the greater of (A) the Series B Issuance Price
(subject_ to equitable adjustment for any stock dividend, stock split, combination,
reorgammtion, recapitalization, reclassification or other similar event involving a change
in the capital structure of the Preferred Stock) plus all declared but unpaid dividends on
each such share or (B) such amount per share of Series B Preferred Stock as would have
been payable had each share of Preferred Stock which is convertible into Common Stock
been converted immediately prior to such liquidation; dissolutiomor-winding up; and

won

(i) thereafler, the holders of each share of Series A Preferred
: Stock shall be entitled to be paid out of the remaining assets of the Corporation available
] for distribution to holders of the Corporation's capital stock the greater of (x) the Series A
Issuance Price (subject to equitable adjustment for any stock dividend, stock split,
combination, reorganization, recapitalization, reclassification or other similar event
involving a change in the capital structure of the Preferred Stock) plus all declared but
unpaid dividends on each cch share or (y) such amount per share of Scries A Preferred
Siock as would have been payable had each share of Preferred Stock which is convertible '
into Common Stock been so converted immediately prior to such liguidation, dissclution .
or winding up. For purposes hereof, (i) "Series A Issuance Price” means the price at i
which the first share of the Series A Preferred Stock is issued and (ii) "Series B Issuance i
Price" means $7.766 per share of the Series B Preferred Stock. *

Com

. M i

{f, upon liquidation, dissolution or winding up of the Corporaiion, the remaining
assets shall be insufficient to pay the holders of Series B Preferred Stock and of any other scries '
of Preferred Stock on parity with the Sciies 8 nreferred Stock with respect to liquidation )
preference the full amounts to which they otherwise would be entitled, the holders of Scries B ]
Preferred Stock and such other serics of Preferred Stock shall share raably in any distribution of
assets pro [ata in proportion to the respective liquidation preference amounts which would

4-
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otherwise be payable upon liquidation with res . t i i i
Preterred S_lock and such other series of Prcfcrrp:ictsttgct:cleit? :ltls:ia;l:il;agtiiari::f? it
amounts with respect to suc.h shares were paid in full. If, upon liquidsticrl\) di:er?:;: oo
;v::icilsni l:)p off lh:d CSorpomuon, the remaining‘ assets shall be insufficient tc; pay the h(;;;s of
Prcfcn-ed. Sr:e oz;rwuhtcr)::pg:itgfl ?cxlxg'l gatilizx;l sem;s of Preferred Stock on parity with the Sel:ies A
refere i ( i
would be entitled, the hoiders of Scries A P[:'cfcr:egcsct;hci?rﬂia::::l;?hg ::l:il(:h u;?x':themlse
S_toc_k s}}all share ratably in any distribution of assets pro rata in proportion toetshz fcn"ed
i\lquhxdauon prefcrence amounts whi_ch would otherwise be payable upon liquir‘;atic::s \l;‘;ilve
o the _outgan_dmg shares of the Series A Preferred Stock and such other series of P 4 ol
if all liquidation preference dollar amounts with respect to such shares were ;)sa;)d irrefﬁlrmd stoek
1 .

LTET

b Y . . .
. (b) Treatment of Reorganization, Consolidation, Merger, or Sale of

z ' Any merger, consolidation or other co izati inati
; which the Corporatioq is a non-surviving party, and ar:; ::xt}f: l:f(’) glgla;‘;zsal:;)(;gﬁti;ﬁm:;;‘aﬁ: . w0
assets of. the Corporation, shall be regarded, at the option of the holders of a ma'o):it 0f h ; o
] outstax‘lc_hng shares of a Series A Preferred Stock, as a liquidation, dissolution o;! winyd?n o f
i the aftairs of the Cogmration for purposes of this Section 3; provided, however that, ir; ixzi:se
of any .such transaction to which the provisions of Section 5(f) also apply, the holders of at least
two-thirds of the outstanding sharzs of Series A Preferred Stock (voting té)gcthcr as a singie
class) shall have the right to elect the benefits of the provisions of Section 5(f) hereof for all of
the Scncs_ A .Prc‘ferr.e(i Stock or Series B Preferred Stock, as the case may be, in lieu of receiving
payment in liquidation, dissolution or winding up of the Corporation pursuant to this Section 3.

The provisions of this Section 3(b) shall not apply to (i) any reorganization, .
merger or consolidation involving oniy a change ir the state of incorporation of the Corporation, K
(ii) a merger of the Corporation with or into a wholly-owned Subsidiary of the Corporation that "
is incorporated in the United States of America, or (iii) a merger, reorganization, consolidation or
other combination, of which the Corporation is substantively the surviving corporaticn and 3.
cperates as a going concern, with another corporation incorporated in the United States of
America and which does not involve a rccapitalization, reorganization, reclassification or other
similar change in the capital structure of the Curporation.

|

!

§

zi L3

i () Distributions.
E The holders of a majority of outstanding sharcs of Series A Preferred Stock shall
't

determine whether distributions provided for in this Section 3 shall be payable in cash or other
TN property of the Corporation. Whenever the distribution provided for in this Section 3 shall be
- ]\ payable in whole or {n part in property other than cash, the value of any property distributed shall
' be the fair market value of such property as reasonably determined in good faith by the Board of
Directors of the Corporation. All distributions of property cther than cash made hereunder shall
be made, to the maximum extent possible, pro rata with respect to each series and class of
Preferred Stock and Common Stock in accordance with the liquidation amounts payable with

respect to each su:h series and class.

S\S492()5\696780.5AM
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E)fcept as otherwise expressly provided in this Section 4 or Section 3(b), 5, 0r 6
hereof or as provided elsewhere herein, or in any Certificate of Determination hcretofo;e (;r
hercafler filad with respect to any other series of Preferred Stock, or as othenwise required by
la}v, (i) each holder of Preferred Stock shall be entitled to vote on all matters submitted to a vote
of the stockholders of the Corporation {including election of directors to the extent not otherwise
ex.pressly provided for) and shall be entitled to that number of votes equal to the largest number
of whole shares of Common Stock into which such helder's shares of Preferred Stock couid be
converted, pursuant to the provisions of Section 5 hereof, at the record date for the determination
of stockholders entitled to vote on such matters or, if no such record date is established, at the
date such vote is taken or any written consent of stockholders is solicited, and (ii) the h’oiders of
s‘hares of Preferred Stock and Common Stock shali voie together (or render wriiten consents in
l{cu of a vote) as a single class on all matters submitted to the stockholders of the Corporation
(including election of directors to the extent not otherwise expressly provided for).

1

b

&%

i )

E Section 4. Yoting Power.
; ‘

§ (a) General.

i

e

H

(b) Director Election Rights.

's The holders of the outstanding shares of the Series A Preferred Stock, voting as a
) separate class, shall have the right, (i) so long as at least 80% of the shares of Series A Preferred
) Stock originally issued remain outstanding, to elect two directors of the Corporation, and (ii) so

i long as at least 50% of the shares of Series A Preferred Stock originally issued remain

! outstanding, to elect one director of the Corporation (the "Series A Directors"). At any annual or
special meeting of the Corporation held for the purpose of electing directors, the presence in
person or by proxy (or by written consent) of the holders of a majority of the outstanding shares
of Series A Preferred Stock shall constitute a quorum for the election of the Series A Directors.
The holders of the shares of Series A Preferred Stock present in person or by proxy at any
meeting relating to the election of directors (calculated zfter the datermination of a quorum) shall
then be entitled to elect the Series A Directors.

Section 5.  Conversion Rights.

The holders of the Preferred Stock shall have the following rights and be subject !
to the following obligations with respect 10 the conversion of such shares into shares of Common
Stock:

(a) Voluntary Conversion.

Subject to and in compliance with the provisions of this Section 5, each holder of
shares of Preferred Stock may, at its option, convert all or any portion of its shares of Preferred
Stock into fully-paid and non-assessable shares of Common Stock. The number of shares of
Common Stock which a holder of Series A Preferred Stock shall be entitled to receive upon
conversion shall be the product obtained by multiplying (i) the rumber of shares of ‘Series A
Preferred Stock being converted at any time, by (ii) the rate (the "Series A Conversion Rate™}
equal to the quotient obtained by dividing the Series A Issuance Price by the "Serics A

6-
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Conversion Vaiue " The Series A Conversi i ‘

. : . . 3 ersion Value in eftect from time to tim

:gﬁ:;cdr}g accordance with t.hls Section §, shall be the Series A Issuance Pricce’;ﬁzerﬁ:x; r

e c;)nve(l)’sr?;nor; S|t|0§: which a holder qf Series B Preferred Stock shall be e;uitl.ed to recc;i\? !

upon convers Orcx ks ll)z; o Ct::v;;r:g:itt obta:flcd bg n(mltiplying (i) the number of shares cf Scrie:

‘ . atany time, by i1} the rate (the "Series B Co i "

ggu:: t;‘f:e!h;::fquou<:nt obtau.lefi by dividing the Series B Issuance Price (subject tc;1 Z:ﬁil\‘:;ll:me )

2 [}Jl st mx:! or afly §to'ck QMdend, s!oc}( split, combinaticn, recapitalization, reclassificatio ;

the "Seriesa[; CCVbnt 1m_olv$gla change in the capital structure of the Series B Preferred “locnk())x{)
onversion Value". The Senies B Conversion Value in i o d

- - . : ﬁ .
except as adjusted in accordance with this Section S, shall be the SleriZs gtlgﬁzlnégn}’eﬁtgenme’

s e Py sttt E A TAY ST mw‘-*iﬁf&.mzm -

(b) Automatic Conversion.

' () Events Causing Conveysion of Preferred Stock.
i?nf?;flitl::b: gA)_pnor to the closing of an undgrwri_tten public offering on a firm
litment basis pursuant to an effective registration statement filed pursuant to th
Secarities Act of 1933, as amended, (other than on Form S-4 o: S-8 on any suc :
forms chc?rek?) covering the offer and sale of Common Stock for the accou)r,n ofi;zsor
Corporation in which the Corpor?lion actually receives gross proceeds equal to or greater {
than $10,000,000 (calculated before deducting underwriters' discounts and commissions
anfl other offering expenses), but subject to the closing of such public offering, or (B)
prior to the closing of a rights offering to the stockholders of Safeguard Sciem,iﬁcs Inc.
but subject to the closing of such rights offering, (each offering described in c!ausc’s (A)’
1 and (B) being hereafler referred o as a “Qualified Public Offering"), or () upon the
approval, set forth in a written notice to the Corporation, of the-holders of at least B P
two-thirds of the outstanding shares of Series A Preferred Stock and Series B Preferred :
Stock, voting as a single class, of an clection to convert all outstanding shares of Series A '
Preferred Stock and Series B Preferred Stock to Common Stock, all outstanding shares of
Series A Preferred Stock and Series B Preferred Stock shall be converted automatically
into the number of fully paid, non-assessable shares of Common Stock into which such
> shares of Series A Preferred Stock or Series B Preferred Stock, as the case may be, are
convertible pursuant to this Section S as of the closing and consurrmation of such
underwritten public offering or the date of such approval, v.ithout any further action by
the holders of such shares and whether or not the certificates representing such shares are
surrendered to the Corporation or its transfer agent.

(if) mwmm&mmmw’-‘w 2.
Upon ths occurrence of the conversion event specified in the preceding paragsaph (i); b
holders of Preferred Stock shall, upon notice from the Corporation, surrender the
certificates representing such shares at the office of the Corporation o its transfer agent
for the Common Stock. Thereupon, there shall be issued and delivered to such holdera
certificate or certificates for the number of shares of Common Stock into which the shares
of Preferred Stock so surrendered were convertible on the date on which the conversion
occurred. The Corporation shall not be obligated to issue such certificates unless
centificates cvidencing such shares of Preferred Stock being converted are vither
delivered to the Corporation or any such transfar agent, or the holder notifies the
Corporation that such certificates have been iost, stolen or destroyed and executes an

.7-
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agreement satisfactory to the Corporation to i i i
: ati indemnify the Corperati
incurred by it in conpection therewith. ¢ fporation from any loss

(©) Anti-Dilution Adjustments.

(i) Upon Dilutive Issuances. If the Corporation sha ile
t(l:xerc are any sharei of Series A Prefem:fi Stock outstanding, iss:}:zr sell sharll’s:}f"ilt:
ommon'Stock or (?ommon Stock Equivalents” (as defined in Section 5(c)(ii)(A) ‘
befow) Vynhout_consxdcration or At a price per share or “Net Consideration Per Share”
f’cﬁneq in Secll_on S(c)(iii) below) less than the Series A Conversion Value in ﬂ_are e
1mmedlaltely prior to such issuance or sale, then in each such case the Scn';; Ae =
Conversion Value, except as hereinafter provided, shall be lowered so as to Se equal to an

amount determined by multiplyi . .
! fraction: y multiplying such Series A Conversion Value by the following

[
v
g
]
%
!
Z
i
H
H
!
i
H
!

N, + N,
N, + N,

Where:

) ‘ NO = the number of shares of Common Stock and Common Stock
i Equivalents outstanding immediately prior to the issuance of such additional

; shares of Common Stock or Common Stock Equivalents (calculated on a
fully~diluted basis assuming the exercise or conversion of all then exercisable or
convertible options, warrants, purchase rigiits and convertible securities).

N1 = the number of shares of Common Stock which the aggregate
consideration, if any, (including the Net Consideration Per Share with respect to
the issuance of Common Stock Equivale:ts) received or receivable by the
Corporation for the total number of such additional shares of Common Stock so
issued or deemed ta be issued would purchase at the Series A Conversion Value
in effect immediately prior to such issuance.

N2 = the number of such additi~~4l sbares of Common Stock so
issued or deemed to be issued.

The provisions of this Section 5(c)(i) may be waived as to all s'haxes of Series A
Preferred Stock in any instance (without the necessity of convening any meeting of stockhqlders
of the Corporation) upon the written agreement of the holders of two-thirds of the outstanding

shares of Series A preferred Stock.
B (i) Common Stock Equivalents.

(AY Geperal. For the purposes of this Sec‘tion 5((3),
the issuance of any warranis, options, subseription of purchase ngh.(s with
respect Lo shares of Common Stock and the issuance of any secunties
conventible into or exchangeable for shares of Common Stoc}< and tt_ac
issuance of any warrants, options, subscription or purchase rights with

.8-
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respect to such convertible or exchangeable securitcs (collectively,
"Common Stock Equivalents™), shall be deemed an issuance of Common
Stoc'k. Any obligation, agreement or undertaking to issue Common Stock
Equivalents at any time in the future shall be deemed to be an issuance at
the time such obligation, agreement or undertaking is made or arises. No
adjustment of the Series A Conversion Value shail be maue under this
Secuun 5(c) upon the issuance of any shares of Common Stock which are

issued pursuant to the exercise, conversion or exchange of any Common )
Stock Equivalents.

(B) Adjustments for Adjustment, Cancellation or S
Expiration of Comnion Stock Equivalents, Should the Net |
Consideration Per Share of any such Common Stock Equivalents be L
dcc_rcqscc‘ fre21 time to time other than as a result of the application of
anti-dilution provisions substantially similar to the provisions of this o
Section 5(c), then, upon the effectiveness of each such change, the =
Series A Conversion Value will be that which would have been obtained o
(1) had the adjustments made pursuant to Section 5(c)(ii)}(A) upon the
issuance of such Co.zmon Stock Equivalents been made upon the basis of
the new Net Consideration Per Share of such securities, and (2) had the
adjustments made to the Series A Ceaversion Value since the date of
; issuance of such Common Stock Equivalents been made to such Series A
Conversion Value as adjusted pursuzst to clause (1) above. Any
adjustment of the Series A Conversion Value which-relates to.any - .-
Common Stock Equivalent shall be disregaraed if, as, and when such
Common Stock Equivalent expires or is canceled without being exercised,
or is repurchiased by the Company at a price per share at or less than f.he-
original purchase price, so that the Series A Conversion Value effective
immediately upon cxch cancellation of expiration shall be equal to the
Series A Corversiow: Value tirat would have been in effect (1) had the R
expired or canceled Common Sicck Equivalent not been issuc.d, and (2)
had the adjustments made to the Series A Conversion Value since the.date
of issuance of such Common Stock Squivalents been made to tl}e Series A
Conversion Value which would have been in effect had the expired or
canceled Cummon Stock Equivalent not becn issued.

N ..,m..,,uwmﬁmmsvm:rwﬁwt%ﬁﬂ"; A

—

e A e e e T e

(iii) Net Consideration Per Share- For purposes of this Section
5(c), the "Net Consideration Per Share” which shall be r?ccivablc ty the Corporation for
o any Common Stock issued upon the exercise of conversion of any Common Stock
iR Equivalents shall be determined as follows:

(A) The "Net Cansideration Per Share” shall‘mean
the amount equal to the total amount of consideration, if any,_recewcd by
the Corporation for the issuance of suca Common Stack Equivalents, Plus
the minimurm amount of consideration, if any, payat_:@ to the Corporation
upen exercise, or conversion or exchange ihereof, divided by the aggregate

9-
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number of shares of _Common Stock that would be issued if all such
Common Stock Equivalents were exercised, exchanged or converted.

. (B) The "Net Consideration Per Share" which:

be reccwab.le by the Corporation shall be determined in eaar:h ?;glt::czh:yof
the date of issuance of Common Stock Equivalents without giving effect

to any possnt_;le future upward price adjustments or rate adjustments which
may be applicable with respect to such Common Stock Equivalents.

" (iv) Stock Dividends for Ilolders of Capital Stock Other Than
Common Stock. In the event that the Corporation shatl make or issu 1l

holders _°f Common Stock), or shall fix a record date for the detennsin:tggx[:l gli"‘;loslfi:han :_0
any f:apllal §tgck of the Corporation other than holders of Common Stock entitled trS °
receive, a dividend or other distribution payable in Common Stock or securities of oth
Corporation f:onvertiblc into or otherwise exchangeable for shares of Common ‘\'tockeof
tl'fe_Corporauon, then such Common Stock or aother securities issued in paymen; of such
d§v!dcnd shall be deemed to have been issued for a consideration of $.01, except fi
dividends payable to the holders of Scries A Preferrad Stock. o P

' . (v) Consideration Other than Cash. For purposes of this
Section 5(c), if a part or all of the consideration received by the Corporation in
connection with the issuance of shares of the Common Stock or the issuance of any of the
securities described in this Section 5(c) consists of property other than cash, such
coasideration shall be deemed to have a fair market value as is reasonably determined in ‘
good faith by the Board of Directors of the Corporation. : o

A AL

(vi) M&mmw
Reserved Employce Sh.  s. This Section 5(c) shall not apply under zny of the
circumstances which would constitute an Extraordinary Common Stock Event (as
described below). Further, this Section 5(c) shall not apply with respect to the issuance :
or sale of (i) up to 104,000 shares of Series B Preferred Stock or Common Stock issued ?
{ or issuable upon exercise of three warmants, (i) up to 569,000 shares of Series B Preferred
Stock or Common Stock issued or issuable upon stock options granted in connection with
A the termination of the Phantom Stock Plan of the Corporation, and (iii} up to 800,000
o shares of Common Stock, or the grant or options exercisable therefor, issued or issuable

; after the original issue date of the Series A Preferred Stock to directors, officers,
employees and consultants of the Corporation or any subsidiary pursuant tC any qualified
or non-quaiified stock option plan or agreement, stock purchase plan or agreement, stock

-8 restriction agreement, employee stock ownership plan (ESOP), consulting agreement, of
RN such other options, issuances, arrangements, agreements or plans intended principaily as a
means of providing compensation for employment or services and approved by the Board
of Directors; provided, however, that the number set forth above may be increased from
time to time by the vote or consent of two-thirds of the Board of Directors or by the
written consent of th:: 1olders of a majority of the outstu ‘ding shares of Series A
Preferred Stock. The foregoing nuinbers shall be subject to equitavle adjustment in the
event of any stock dividend, stock split, combination, reorganization, recapitalization,

R R T, P
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reclassification or other similar event § i :
ent invelving a ch
Corporation. g ange in the Common Stock of the

(d} Adjustment Upon Extraordinary Common Stock Event

e o A LG PO I

Upon the occurrence of an Extraordin
i _ ary Common Stock Ev i
d‘eﬁnled), the Sem_ts A Conversion Value and the Series B Conversion Vah:cc :;;ill‘s nereinafter
;rlr:;:i ;z;;xlc:gui); \;mh lhcA oécunrncc of such Extraordinary Common Stock Event 'bc adjusted by

ie Series onversicn Value or the Series B Conversion Value, '

t . s afue, as t
23;5 t:i/ z:j .frac-non, thf: numer.ator of which shall be the number of shares of Cgmmo:csct::i i
outst :: hu;ﬁ 1{:1;1c$ately [;,nor to such Extraordinary “~ommon Stock Event and the dcnorﬁinalor

h 1all be the number of shares of Common Siock outstanding i i
. ng immediately after suct

Extraordinary Common Stock Event, and the product so obtained shall thereafter ge the SS:;(:S A

c . ) T A
O;)nversxon \f‘aluc, whlch,_as so adjusted, shall be readjusted in the same manner upon the
currence of any successive Extraordinary Comman Stock Event or Events

e ofC An Extraordma{'y‘ Common Stock' E\{em'.' shall mean (i) the issue of additional

f ommo.n‘S_tock as a dividend or other distribution on ouistanding shares of Co
Stock, (ii) a subdivision of outstanding shares of Common Stock inio a greater number or;’ml]xon
of Comon Stock, or (iii) a combination or reverse stock split of outstanding shares of C o
Stock into a smatler number of shares of the Ccmmon Stock. ommen

(¢} Adjustment Upon Certain Dividends.

) In the event the Corporation shall make or issue, cr shall fix a record date for the
determination of holders of Common Stock entitled to récéive, a dividend or other distribution
: (other than a distribution in liquidation or other distribution otherwise provided for herein) with
! respect to the Common Stock payable in (i) securities of the Corporation other than shares of
: Common Stock, or (ii) other assets (excluding cash dividends or distributions), then and in each
R such event provision shall be made so that the holdess of Preferred Stock shali receive upon
Cod conversion thereof in addition to the number of shares of Common Stock receivable thereupon,
B the number of securities or such other assets of the Corporation which they would have received
. had their Preferred Stock been converted into Common Stock on the date of such event and had
; they thereafter, during the period from the date of such event to and including the Conversion
Date, retained such securities or such other assets reccivable by them, giving appiication to all
i other adiustments called for during such period under this Section 5.

Prapn

JEdL

) mﬂm&mmwmmm

If the Common Stock shall be changed into the same of different number of shares
of any other classes of capital stock, whether by capital reorganization, recapitalization,
reclassification or otherwise (other than an Extraordinary Common Stock Event), then and in ]
each suck event the holder of cach share of Preferred Stock shall have the right thereafter to
convert such share into, in lieu of the number of shares of Common Stock which the holder
would vtherwise have been entitled 1o receive, the kind and amount of shares of capital stock and
other securities and property receivable upon such reorganization, recapitalization,
reclassification or other change by the holders of the number of shares of Common Stock into
which such shares of Preferred Stock could have been converted immediately prior to such

-11-
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reorganization, recapitalizgtion, reclassification or change, all subject to further adjustment as
provided herein. The provision for such conversion right shall be a condition precedant to the

consummation by the Corporation of an i i i
consu rpo y such transaction unless the election described below: is

‘aijﬁﬁmi

[n the case of a transaction to which both this Secti i
. i ection 5(f) and Sectio
tgzgglders of at l;:astl twr))-thxrds of the outstanding shares of Series A Prefem;i Stocnk3(($’<))t?§; W
er as a single class) shall have the option of electing treatrnent { i
: : - . or the Series A Pref
ztock, un'der exfher t?ns.Secu?n 5(f), notice of which election shall be submitted in writirr?ge:)etcljr
orporation at its principal office no later than five (5) business days before the effective date o(f:‘

such event or if no such election shall be made, th isi ; .
Section 5(f), shall apply. » the provisions of Section 3(b), and not this

(g) Certificate as to Adjustments; Notjce by Corporation.

. In each case of an adjustmen. or readjustment of the Seri i

Senf:s B Conversion Rate, the Corporation at its ex[;'ense will fumisie;f:;ﬁo(;g;v;;s Smn' Ra:: Or
Preferred Stock or Series B Preferred Stock so affected with a centificate prepared b ;ﬂﬁs
Trea§urer or Chief Financial Officer of the Corporation, showing such adjustment ozl )
readjustment, and stating in detail the facts upon which such adjustment or readjustment is based

(h) Exercise of Conversion P-vilege. 1'

. To exgrcisc its conversion privilege, a holder of Preferred Stock shall surrender
tht_a cgmﬁcate or certificates representing the shares being converted to the Corporation at its
principal office, and shall give writien notice to the Corporation at that office that such holder
clects o convert such shares. Such notice shall also state the name or names {with address or
addresses) in which the certificatz or certificates for shares of Common Stock issuable upon such
conversion shall be issued. The certificate or certificates for shares of Preferred Stock
surrendered for conversion shall be accompanied by proper assignment thereof to the
Corporation or in blank. The date when such written notice is received by the Corporation,
together with the certificate or certificates representing the shares of Preferred Stock being
converted, shall be the "Conversion Date”™. As promptly as practicable after the Conversion
Date, the Corporaticn shall issue and deliver to the holder of the shares of Preferred Stock being
converted, or on its written order, such cedificate or certificates as it may request for the number
of shares of Common Stock issuable upon the conversion of such shares of Preferred Stock in
accordance with the provisions of this Section 5. Such conversion shall be deemed to have been _
cffected immediately prior to the close of business on the Conversion Date, and at such time the 3 -
rights of the holder as nolder of the converted shares of Preferred Stock shail cease and the 3
person(s) in whose name(s) any certificate(s) for shares of Common Stock shall be issuzble upon
such conversion shall be deemed to have become the holder or holders of record of the shares of

! Common Stock represented thereby.
N (i) Reservation of Common Stock.

The Corporation shall at all times reserve and keep available out of its authorized
but unissued shares of Common Stock, soiely for the purpose of effecting the conversion of the
shares of the Preferred Siock, such number of its shares of Common Stock as shall from ime to

Ly g R A

e e

. -:3' f -12-
31S492005686780.5AM




Tl SO

time be suffictent to effect the conversi i
ion of all outstanding shares of P 1
tm , of Preferred Stock i
dg,h;hgfsp (::fl;;e:grged Sktock rcPrescmed.by any warrams, options, subscription or pugrl‘mzlsl;dmg
Aghts for Frets Sha"l::;:t l)),aandﬂ.if at any time the number of authorized buf unissued shares of
sufficient to effect the conversion of all th nding
| not be f en outstand

toh::t iPr::.fcrrt:dh Sfoc.k (including any s_harcs of Preferred Stock represeated by an *vlanrrag tht:res of
¢ Ec }:J:.z;‘su scnptlossc or purchase rights for such Preferred Stock), the Corpothivon shali ,Lak

ion as may be necessary (o increase its authori is o 51

CTea5e 1L zed but unis

to such number of shares as shall be sittficient for such ';)urpose sued shares of Common Stock

Section 6.  kagiri.tions And Limitations Opr Corperate Action

The ion si i
of Incorporation M&g;;:o{::n;;psrﬁl;lz:; :,a;(te any c9rporate action or amend its Restated Articles
. e or written conseni of the hol

o ) . olders of a
e\::htgggds ot; léic _tbcn out'standmg shares of Series A Preferred Stock, voting as a si;]e[is::l
‘ e r.at;eaol. eries A Prefened Stock to be entitled to one vote in each instance, if s%xch =

|imr?;ti0ns ction g;d amcndmej:ﬂ.: would change any of the rights, preferences, priv’ilcgc: of or
it provi ; for Fe}iem for the benefit of any shares of Series A Preferred Stock. Without

e generality of the praceding sentence, the Corporati -’ll . i .
Articles of Incorporation or take an , o without the a0 et by the halde
ke any other corporate action without the a
I : pproval by the hold

o‘f at least rwp-tlurds of the then outstanding shares of Series A Preferred Stock vo)ting asa -
single class. if such umendmeant or corporate action would: ,

i (a) amend the Restated Articles of [ncorporation of the Corporation; or

: (b) make the size of the Board of Directors of the Corporation larger
than 9 or smaller than 5 members; or

{c) increase the authorized number of shares of Preferred Stock; or

(d) authorize, create or issue (including the issuance of any

referred Stock), or obligate the Corporation to authorize, create or issue,

undesignated P
additional shares of Series A Preferred Stock or of any class of stock ranking senior tc oron a
ferences, dividend rights

t parity with the Series A Preferred Stock with respect to liquidation pre
! or containing redemp:ion rights; or

(¢) authorize, approve of cause¢ any merger, consolidation, sale of all or

i substantially all of the assets of the Corporation, corporate reorganization, recapitalization ot
other business combinations with another entity for an aggregate valuation (based on such

transaction) of less than $100,000,000; or
(f) authorize or commence a public offering of the Corporation’s
capilal stock unless such offering is a Qualified Public Offering.

Section 7. EQ_D_ngmn_Qlenmm&m

The Corporation will not, by amendment of i

or through any reorganization, transfer of capital stock or as
dissolution, issue or sale of securities or any other voluntary action, av

13-
535492‘0'35\596739.%

ts Restated Articles of Incorporation

scts, consolidation, merger,
oid or seek to avoid the
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:ﬁsg;::ci:: oggsrg{?anc‘e of any of the' terms of the Preferred Stock set forth herein, but will at
2l time g ith assist in the camying out of all such termns. Without limiting the generali
ie foregoing, the Corporation (a) will not increase the par value of any shares of g Y
rcccwal?le on the conversion of the Preferred Stock above the amount payb'lablc thc(:e; o :
conversion, and (b) will take such action as may be necessary or appropriate in ordcrot;z:1 t;l::Ch '

Corporation may validly and legally issue fully pai
. y paid and no
conversicn of all Preferre-§ Stock from time to tipn?e outslam;lizrlxs;.e soable shares of stock on the

Section 8.  Notices Of Record Date.

In the event of

(a) any tzking by the Corporation of ar
N _ g! ecovd of the holders of an
g:‘vsi:(:iil:‘r(;tsxzsr f;ot;l lhed;_n:rp:sc. of determining the holders thereof who are entitled to receive z’n;lass
er distribution, or any right to subscribe for, purchase or otherwi i
: h , rwise
shares of capital stock of any other securities or property, or to receive any other rigaiftq‘;:’e "

(b) any capital reorganization of the Co i i

o : rporation, any reclassificatio
rec‘xpnall.zauon of the capital stock of the Corpuration, any merger or consolidation of the e
Corporal.lon, or any transfer of all or substantially all of the assets of the Corporation to any other
corporation, or any other entity or person, or ¢ i

' (c) any voluntary or involuntary dissolution, liquidation or winding up |
of the Corporaiion,

then and in each such event the Corporation shall mail or cause to be mailed to each holder of
Preferred Stock a notice specifying (i) the date on which any such record is tc be taken for the
purpose of such dividend, distribution or right and a description of such dividend, distributiort or
right, (ii) the date on which any such reorganization, reclassification, recapitalization, transfer,
consolidation, merger, dissolution, liquidation or winding up is expected to become effective,
and (iii) the time, if any, that is 10 be fixed, as to when the holders of record of Common Stock
(or other securities) shall be entitled to exchange their shares of Commen Stock (or other
securities) for securities or other property deliverable upon such reorganization, reclassification,
recapitalization, transfer, consolidation, merger, dissolution, liquidation or winding up. Such
notice shall be mailed by first class mail, postage prepaid, at least ten (10) days prior to the date

specified in such Lotice on which action is being taken.

Section 9. S v &

Any share or shares of Preferred Stock acquired by the Corporation by reason of 1
redemption, purchase, conversion or otherwise shall be returned to \hT: status of authon‘zod but
unissued shares of undesignated Preferred Stock. Upon the cancellation of a!l outstanding shares
of Series A Preferred Stock wnd Series B Praferred Stock, these Restated Anticies of :
[ncorporation shall be amended to delete this Division | of Article THREE. y
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1. COMMON STOCK

Section i.  Priority.

ciohts and pri _‘i\“ preferences, voting powers, relative, participating, optional or other special
g privileges, and qualifications, limitations or restrictions of the Common Stock are

cxpressly made subject to and subordi )
Preferred Stock. : subordinate to those that may be fixed with respect to the

Section 2.  Voting Right.

Each holder of record of Comm i
share of Comn'gon Stock standing in his name o?‘nnlﬁ;ol‘):c‘:osl:‘salo‘fli:x: négl;grt:tizzc I’:‘mi‘: e
;)lhcrwxsc fequlred by law, oras otherwise expressly provided in this R:slated.Ar::f:st ::?'
ncorporation and any Certificate of Determination heretofore cr hereafter filed with
any Prcfcrred.Stock, the holders of Common Stock shall vote together a- a singl ol
matters submitted to stockholiders for a vote. gle class on al

Secton 3. Dividends.

‘ Subject to provisions of law, this Restated Atticles of Incorporation and any
Certificate of Determination with respect to any Preferred Stock, the holders of Common Stock
shall be entitled to receive dividends out of funds legally available therefor at such times and in
such amounts as the Board of Directors may determine in their scle discretion.

Section 4. Liquidation.

Upon any liquidation, dissolution or winding up of the Corporation, whether
voluntary or involuntary, afler the payment or provision for payment of all debts and liabilities of
the Corporation and all preferential amounts to which the hoiders of the Preferred Stock are
entitied with respect to the distribution of assets in liquidation, the holders of Co mmon Steck
shall be entitied to share ratably in the remaining assets of the Corporation available for

distribution.
FOUR: The Board of Directors of the Corporation is expressly authqrized 10
repeal by-laws of the Corporation with the vote at a duly held meeung of

adopt, amend or :
bers of the Board of Directors or with the written consent of all of the

two-thirds of the mem - . .
members of the Board of Directors in lieu of a meeting, subject to any rights of holders of

Preferred Stock.

SAS4Q20N5696780.SAM
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_ FIVE: The number of directors of the Corporation shall be fixed from time to
time by the Board of Directors, provided that such number shall not be less than £ i ve nor more
?han nine. Elections of directors need not be by written ballot except and to the extent provi:ied
inthe California Corporations Code Section 708(e).

_ SIX: The liability of directors of the Corporation (for actions or inactions taken
by them as directors) for monetary damages shall be eliminated to the fullest extent permissible
under Ca-hfomia law. Neither any amendment nor vepeal of this Article Six, nor the adoption of
any provision of the Articles of Incorporation inconsistent with this Article Six, shiaii eliminate or
reduc; the effect of this Article Six in respect of any matter occurring, or any c’ause of action, suit
or claim that, but for this Article Six would accrue or arise, prior to such amendment, re ea?‘ l
adoption of an inconsistent provision. epeaer

. SEVEN: The Corporation shall be authorized, whether by law, agreement or
othenwsg, to provide indemnification of agents (as defined in Section 317 of t!;e California
_Corporguog's Code), for breach of duty to the Corporation and its shareholders in excess of
mdemn_nﬁcatlon expressly permitted by Section 217 of the California Corporations Code, subject
2‘) t(?e limits on such excess indemnification set forth in Section 204 of the California Co;porations

ode.

The foregoing amendment and restatement of Articles of Incorporation has bcen duly
approved by the Board of Directors.

s

4. The foregoing amendment and restatement of Articles of Incorporation has been duly
" approved by the fequired vote of sharehtiders in accerdance with Section 902 of the
Corporations Code. The total number of outstanding shares of the corporation was
2,728,822 Common Shares; and the number of shares voting in favor of the amendment
equaled or exceeded the vote required, such required vote being 2 majority of the
outstanding shares of Common Stock.

We further declare under penalty of periury under the laws of the State of
California that the matters set forth in this certificate are {rue and correct of our own knowledge.

\ f
Dated: November 8, 1996 i // .
]
L}ﬁ b CLey

<)7 >
 DONALD E. PEZZOLC )./

T -
" 1.
e

LAWRENCE A. KLEIN




