4/2002 11:51 FAX BST&Z [dooz

FORM PTO-1585 : U.8. DEPARTMENT OF GOMMERGE |
v hee
{Rev. 3/01) Recordation Form CD er S eel Patent and Trademark Office
OMD NO. 0851-0011 exp. 5/31/2002) PATENTS ONLY
To the Honorable Commissioner of Patents and Trademarks, Please record the attached original decuments or copy therect.
1. MNama of conveylng party(les): 2 Name and addrass of racelving party(ies):
Calico Commerce, Inc. Name: Calico Commerce, Inc. DX
Additional name(s) of conveying party(ies) attachad? Internal Address:
| Cves
3. Natura of Conveyance Street Address: RiverPark Towers
[ Assignment [ Merger 333 West San Carlos Street, Suite 30()
O security Agreement [ Change of Name City: San Josa State/Provance: CA  Zip: 85110
W Gther: Agresment And Plan Of Merger Country:
Execition Date(s): _09/21/1900 Additional name(s) & address{es) attached? [JYez HMNeo

4, Application Number(s) or patent number(s): :
If this dosumert is being filed together with 8 new application, the execution date of the application is:

A. Patent Application No.{s) B. Patent No.(s)
5,799,318

Additional numbers attached? [ Yes B re

5. MName and address of party to whom corraspondence 6. Total number of applications and patents involved:
concerning document should be mailed:

James H. Salter

Name: Blakely. Sokoloff, Taylor & Zafman LLP 7. Tatal Fee (37 CFR 3.41)...._.. % 40.00
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%ﬁ' ' ’ State of Delaware PAGE 1
7 | Office of the Secretary of State

I, BDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"CALICO COMMERCE, INC.", A CALIFORNIA CORPORATION,

WITH AND Iﬂ?o "DELAWARE CALICO COMMERCE, INC." UNDER THE
NAME OF "CALICO COMMERCE, INC.", A CORPORATION ORGANTIZED AND
EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED
AND FILED IN THIS OFFICE THE TWENTY-THIRD DAY OF SEPTEMBER, A.D.

19298, AT 9:02 O'CLOCK A.M.

o,

"Edward J- Freel, Secretary of State

2001285 8100M AUTHENTIC ATION: 0017292
991426963 DATE: 10-08-99
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e STATE OF DELANWARE
SECRETARY OfF STATE
DIVISION OF CORFORATIONS
09:02 AM 09/33./1009
PPI400IEE — 001088

THI

AGREEMENT AND PLAN OF MERGER

- THIS AGREEMENT AND PLAN OF MERGER (e “Merger Agreement”) is entered
inio as of September 21, [999 by and between Calico Commerce, Inc., a California corporation
(“Calico California™), and Delaware: Calica Commetce, frc., 2 Delaware corporation (“Calico

Delaware™. ) -
MWITNESSETH:
WHEREAS, Calica Delaware is 2 cotporation duly organized and existing wnder the laws
of the State of Delaware;

WHEREAS, Calico California is a corporation duly organized and existing upder the
laws of the Staiz of California;

WHEREAS, on the date of this Merger Agmement, Calico Delaware hag authority 1o
issue 150,000,000 shares of Common Stock, par value $0.001 per share (the "“Calicg Delaware
Comtnon Stock™), of which 100 shares are issued and outstanding and awned by Calico
Califomia apnd 30,81 1,249 shares of Preferred Stock, par value $0.001 rer shase (the “Calico
Delaware Preferred Stock™), of which no shares are {ssued and outstanding;

WHEREAS, o the date of this Merger Agreement, Calico California is anthntized to
issue 35,000,000 shares of Comraon Stock (the “Calico California Cormumnon Stock™), of which
7,662,139 shares are jszued and outstanding, and 10,565,233 shares of Preferred Stock: (the
“Calico California Praferred Stock™), of which 10,417,976 shares are issued and autstanding.

WHEREAS, the respective Boards of Directors of Calico Delaware and Calico
California, the sharcholders of Calijco California, and the sols stockholdar of Calico Delawars
have adopted and approved this Merger Aprecment; .

) ND:W‘. THEREFORE, in consideration of the mutual agreements and covenants set forth
herein, Calico California and Calico Delaware hierchy agree to merge as follows:

. L Merger. Calico California shal] be merged with and futo Calico Delaware, 2nd
Calico Delaware shall survive the merger (“Merger™), effective upon the date when this Merger
Agreement is made effective in accordance with applicablo law (the “Efective Date™),

2 Goveming Documents. The Certificate of Incorporation of Calico Delaware shall
continme 1o be the Centificate of Incorporation of Calica Delawarc as the surviving corporation.

Article FIRST of the Restated Certificate of Incorporation of Calico Diclaware shall be amended
to read as follows:

PAEI0113 ]
1020935903 160
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“FIRST: The name of the Corporation is Calico Commerce, Inz*

The Bylaws of Calico Delaware, in effect an the Eflective Date, shall continue to be the
Bylaws of Calico Dclaware as the sirviving corporation withour change or amendment until
further amended in accordance with the provisions thercof and applicable laws.

3. i - The directors nnd officers of Calico Califomia shall
become the ditectors smd efficers of Calico Delawarc upon the Effective Dare and any coramites
of the Board of Dircctors of Calico Califomnia shall become the members of such comrmnitiees for
Calico Delaware .

4, Sugcession. On the Effective Date, Calico Delaware shall suwccerd to Calico
California in the manner of and as more fully sct forth in Section 259 of the General Corporation
Law of the State of Delaware, '

a, . Upon the Effective Date, by virtue of the Merger and
withotut any action on e part of the holder thereof, each twa (2) shares of Calico California
Common Stock outstanding munediately prior thereto shall be changed and converted into three
(3) fully paid and nonassessable shares of Calico Delaware Common Stock.

c. FEraciiopal Shares, No factional shares which a Calico Delaware
stockholder would otherwise be cntitled to reccive by reason of e exchange of Calico
Califomia stock for Calico Delaware stock shall he issued. In lieu of any factonal shares to
which a holder would otherwise ke entitled, Calics Delaware shall pay cash eqgual to such
fraction multiplied by the fajr market value of the Common Stock on the Effective Date ax
determined by the Board of Diirectors of Calico Delaware and for the Preferred Stock, zuch
fraction multiplied by the Conversion Prices as defined in Anticle FOURTH of the Cerificate of
Deesignations, Preferences and Rights of the Terms of the Series A, Scries B, Series C, Seties D
and Scries E Preferred Stock.

FA\EEIOL1 Y 2
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7. Stock Certificates. On and after the Effective Date, all of the: outstanding
certificates which prior o that ime fepresented shares of Calico Califomia stock shall be deecmed
for all purposes to evidence ownership of and to represent the shares of Calica Delaware stock
into which the shares of Calico California stock represented by such certifeates kave been
converted as herein pruovided. The registered owner on the books and records of Calico
Delaware or its transfer agent of any such outstanding stock certificate shall, until such
cerfificate shall have boen susrendered for transfer or olherwise accounted for to Calico

stock evidenzed by such oulstanding certificate as above provided.

8. ] i - Upon the Effective
Date, cach oulstanding option, warrant or other i ght to purchase shares of Culico California

sharc equal to the exercize pricc of the option, warrant or right to purchase Calico California

Delaware stock shall be reserved for puiposes of such oplions, warrants znd rights equal (o the
number of shares of Calico California stock so reserved as of the Effective Date multiplied by
3712, As ofthe Effective Date, Calico Delaware shall assum all oblipations of Calico Califomia
under apreements peftaining 1o such options, warrants and rights, including the Option Plans, and
the outstanding options, warrants ar other rights, or portions thereof] granted pursuant thereto,

9. : - As of the Effective Date. Calico Delaware hereby
assumes all obligations of Calico California under any and all employce benefit plans in effect as
of sajd date or with respect to which emnployes rights or accrued benefits are outstandiog as of
said daie.

10, i i - Forthwith upon the Effective
Date, the One Hundred (100) shares of Calico Delaware Common Stack carrently issued and
oulstanding in the name of Calico Califomia shall be canceled and retired and resume the stams
of authorized and umissued shares of Calico Delaware Common Stock, and no shares of Calica
Delaware Conmtnon Stock ar ather securities of Calieo Delaware shall be issyed in respect
therenf

11. ; 1 » Calico Delaware covenanes and agreems that it
will, on or before the Effective Date-

a. Qualify 1o do business as 4 forcign corporation in the State of Cali Fornia,
and in all other states in which Calico California is sa qualified and in which the failure to so
qualify would have a material adverse impact on the business or inancial condirion of Calica
Delaware. In connection therewith, Calica Delaware shall wrevocably appoint an agent for

FAERIONT. 3
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service af process as required upder the provisions of Section 2105 of the California
Corporations Code and under applicable provisions of stase faw jn other states in which
qualification is required hereunder.

b File any and all documents with the California Franchise Tax Roard
necessary to the assumplion by Calico Delaware of all of the franchise tax liabilities of Calico
Califomia.

12 Amendment At any time before or after approval and adoption by the
sharcholders of Calico California, this Merger Apreement may be amended In any manner as
may be determined in the judgment of the respective Boards of Dircctors of Calico Delaware and
Calica California to be necessary, desirable or expedient in order to clarify the intention of the
parties hereto or to effect or facilitate the purposes and intent of this Merger Agreement

14. Counterparts. In Qll'dt‘.‘-t to facilitate the filing and recording of this Merger
Agreoment, the same may be executed in any nmnber of counaterparts, each of which shal} he
deemed to be an oripinal.

PAREIONLA 4
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IN WETNESS WHEREOF, this Merger Agresment. having £

_ F . 3t been dul
n:solutl;gn nfbthz Board of Directors of Calico Californiz and Ca]igcv Delaware, is]fh:_-P:bl';“ﬂd by
oxecn on behalf of h of zas i i i
cxecuted o each of said two corporations by their respeative afficers thereunta duly |

DELAWARE CAYICQ COMMERCE, [NC.
a Delaware corparation '

ny: Willns D P
William . Passtnan,
Viee President, Recearch and
Development and Chairman of the Board

CALICO COMMERCE, INC..
& Califormnia corpocaton

By: 4(/116..4_ . ﬂ“"b——-
~-Williarn G, Pagemun,
Vice President, Rescarch and
Devclopmezit and Chairman of the Board

PAMIEIGTL ] 5
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CERTIFICATE OF ASSISTANT SECRETARY
OF
DELAWARE CALICO COMMERCE, INC.

{2 Delaware corporation)

I Gregory M. Gallo, the Assistant Sec 3 rricn
R o 3 retary of Delawars Calico O
acxfh?z;f sorporation (r.h_e “Corporation™), herehy certify that the Agprecment am':l;‘:Pcl'nI.t’: :-I:E”;'[
1 this Certificate ix attached was duly sipncd an behialf of the Carporation by it Vic: el

Excouted effective on the 2] st day of Scptember, 1999,

L Y\n St

Emgnry )\f. ﬁi:.lh. Assittant Secrcrary

PAMEH1003 3
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CERTIFICATE QOF APPROVAL OF
AGREEMENT AND PLAN OF MERGER OF
CALICO COMMERCE, INC.

{a Califorpia corparation)

Williamz G, Paseruan and Gregory M. Gallo certify that:

1. They are the duly elected and scting Vice Presidentiand Assistant Sscretary,
respectively, of Calico Commeres, Inc., a California corparation (the “Corporatien™).

2. This Corrificate is attached to the Agreement and Plan of Mexger dated as of
September 21, 1999, providing for the merger of tic Corporation with and into Delaware Calica
Cammerce, Inc., a Delaware comparation.

3. The Agrecment and Plan of Merger i the formy artached heteto (the “Merger
Agreement”) was upproved by the Board of Directors of the Corpotation at & meeting duly
naticed and held on August 24, 1999,

&, The tatal number of outstanding shares of the Corpétation entitled o vote on the
merger was 7,662,139 shares of Common Stock, 4,000,000 shan of Sexies A Prefered Stock,
2,400,000 shares of Serics B Preferred Stock, 1,388,889 shares of Serics C Prefetred Stock,
837,362 sharcs of Series D Preferred Stock » 20d 1,781,725 shares of Serics E Profemred Stock.

Dated: September21, 1999

hellee: D A

Willi=m G. Paseman: Vica President, Desearch gnd
Dovelopment and Chaitman of the Boerd

Le——

Crlpory M. Galla, Assistant 5
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The undersigned, William G Pascran and G ! i
. i - Pas egory M. Gallo, Vice Pregident agd
Assistant Secrctary, tespectively, of Calico Commcrue, Inc., & Califomis corporation ;c::larc

under pepalty of perjury under the laws of the State of Californin thi
y ] t the: marg : -
Cernficate are true and comreat of their own knowladge. ' thiat the: marters sot forth in this

Exccuted at San Jose, Cali fornia, on Scpeember 21, 1999,

Wil 2 ﬂa..;,.,__.

William G. Pascman, Viee Presiden Ezs
Develapment and Chairman of the Bt'uard "erch and

7%‘ V4 3100,9,,
Grégary M. Gallo, Assistant Saccaary
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