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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, is made as of February 14,
2000 (the “Agreement”) by and among CREATIVE BIOMOLECULES, INC., a Delaware
corporation (“*Creative”), ONTOGENY, INC., a Delaware corporation (“Ontogeny™),
REPROGENESIS, INC., a Texas corporation (“Reprogenesis”) and CURIS, INC. a Delaware
corporation (“Curis”). Each of Creative, Ontogeny, Reprogenesis and Curis are sometimes
referred to herein individually as a “Party” and collectively as the “Parties”. Each of Creative,

Ontogeny and Reprogenesis are also sometimes referred to herein individually as a “Company™
and collectively as the “Companies™.

RECITALS

. WHEREAS, each of the Parties desires to effectuate a corporate reorganization to
form a combined company to conduct the businesses of the Companies;

WHEREAS, Curis has been formed by the Companies for the purpose of
effectuating such corporate reorganization;

WHEREAS, each Company is the owner of 100 shares of common stock, par
value $.01 per share, of Curis (the “Curis Common Stock™);

WHEREAS, the Board of Directors of each Party has deemed it advisable and in
the best interests of such Party and the stockholders of such Party for such Party to effectuate the
corporate reorganization upon the terms and subject to the conditions set forth herein;

WHEREAS, in furtherance of such corporate reorganization, the Board of
Directors of each Company has approved the merger of such Company and each other company
with and into Curis (the “Merger™), with Curis being the surviving corporation of the Merger (the
“Surviving Company”) in accordance with the General Corporation Law of the State of
Delaware (the “DGCL") and the Texas Business Corporation Act (the “TBCA™) and subject to
the conditions set forth herein;

WHEREAS, the Merger will result in, among other things, the exchange and
conversion of all of the issued and outstanding shares of capital stock of the Companies into
shares of common stock, par value $0.01 per share, of the Surviving Company (“Surviving
Company Common Stock™);

WHEREAS, as a condition 10 the willingness of, and as an inducement to, lhe'
Parties to enter into this Agreement, contemporaneously with the execution and fieliyery of this
Agreement, certain holders of shares of capital stock of the Companies are entenng into
agreements in the form of Exhibit A hereto (a “Stockholder Agreement' ), which Stod@oldcr
Agreements provide for certain actions relating to the transactions conten}plated by this .
Agreement, including the agreement by such holders 1o vote such shares in favor of the Merger;

WHEREAS, for federal income tax purposes, it is ihtended that \hc‘Merger shall
qualify as a tax-free reorganization within the meaning of Section 368(a) of the United States
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Internal Revenue Code of 1986, as amended (the “Code”) .
. ’ and the United
Regulations promulgated thereunder; and mited States Treasury

Wl.»IEREAS,. the P'arlies desire to inake certain representations and warranties and
other agreements in connection with the Merger; and

_ NOW, TH EREFORE, in consideration of the foregoing and the mutual
representations, warranties, covenants and agreements herein contained, and intendine to be
legally bound hereby, the Parties hereby agree as follows: ©

ARTICLEI -

THE MERGER

1.1 The Merger. Atthe Effective Time (as defined in Sectj j

* upon the terms and conditions of this Agreement ancg the provisionseoctE lt(::z :)'zG)élridafml:lb{‘}fgt]}gélXi
each Company shali be merged with and into Curis, the separate corporate existence of each ’
Cqmpany shall cease and Curis shall, as the surviving corporation in the Merger, continue it
existence under the provisions of the DGCL as the Surviving Company. ’ ®

. 1.2 Effective Time. As promptly as practicable afte i i
pcm:mted hereunder, waiver of the conditions sef forth in Anicle: ‘\}.’]Iellszg;stﬁics“/\o:r(;:rrlxz:etl:: o
Panties shall cause the Merger to be consummated by filing (a) the Certificate oaf Merger’
substantially in the form of Exhibit B attached hereto (the “Certificate of Merger™). along with a
certified copy of this Agreement, if required, with the Secretary of State of the Stat,e of il
Delaware, executed in accordance with the relevant provisions of the DGCL and (b) the Articles
of Merger substantially in the form of Exhibit C attached hereto (the “Articles of Merger™) with
the Secretary of State of the State of Texas, executed in accordance with the relevant provisions
of the TBCA (the date and time of the later of the issuance of the certificate of merger by the
Secretary of State of the State of Texas and the filing of the Certificate of Merger, or such later
date and time as may be specified in the Certificate of Merger and the Articles of Merger by
mutual agreement of the Parties, being the “Effective Time”).

13-  Effect of the Merger. At the Effective Time, the effect of the Merger shall be as
provided in the applicable provisions of the DGCL and the TBCA. Without limiting the
generality of the foregoing, and subject thereto, at the Effective Time all the property, rights,
privileges, powers and franchises of the Companies shall vest in the Surviving Company, and all
debts, liabilities and duties of the Companies shall become the debts, liabilities and duties of the

Surviving Company.

1.4 Certificate of Incorporation and By-laws of Surviving Company. The
Certificate of Incorporation of Curis shall be the Centificate of Incorporation of the Surviving
Company until thereafter amended as provided by the DGCL. The By-laws of Curis shall be the
By-laws of the Surviving Company until thereafier amended as provided by the DGCL.
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' 1.5  Directors and Officers. At the Effective Time, the directors and officers of the
Smjvwing Company shall be those persons set forth on Schedule 1.5 hereto, in each case until
their respective successors are duly elected or appointed and qualified or until their earlier death
resignation or removal in accordance with the Surviving Company’s Certificate of ]ncorporation’
and By-laws.

- ARTICLE I
EFFECTS ON CAPITAL STOCK; EXCHANGE OF CERTIFICATES
2.1 Effect of Merger on Capital Stock. At the Effective Time, by virtue of the

Mergf:r and without any action on the part of the Parties hereto or the holders of the following
securities:

(a) Subject to the other provisions of this Article Il, each share of common stock, par
value $.01 per share, of Creative (the “Creative Common Stock™) issued and outstanding ’
immediately prior to the Effective Time (other than any Creative Common Stock to be canceled
pursuant to Section 2.2) shall be converted automatically into the right to receive 0.30 of a fully
paid and nonassessable share of Surviving Company Common Stock (the “Creative Exchange
Ratio™), together with cash, if any, in lieu of any fraction of a share of Surviving Company
Common Stock, pursuant to Section 2.5 (the “Creative Merger Consideration”)‘; ’

(b) Subject to the other provisions of this Article Il, each share of (i) common stock
par value $.01 per share, of Ontogeny (the “Ontogeny Common Stock”) issued and outstanding,
immediately prior to the Effective Time and (ii) each share of Series A Convertible Preferred
Stock, Series B Convertible Preferred Stock, Series C Convertible Preferred Stock, Series C-1
Convertible Preferred Stock, Series D Convertible Preferred Stock, Series E Convertible
Preferred Stock, Series F Convertible Preferred Stock and Series G Convertible Preferred Stock
of Ontogeny. each series with a par value $.01 per share (collectively, the “Ontogeny Preferred
Stock™) issued and outstanding immediately prior to the Effective Time (other than, in each case,
any Ontogeny Common Stock or Ontogeny Preferred Stock to be canceled pursuant to Section
2.2 and any Appraisal Shares (as defined in Section 2.11(a))) shall be converted automatically
into the right to receive 0.2564 of a fully paid and nonassessable share of Surviving Company
Common Stock (the “Ontogeny Exchange Ratio”), together with cash, if any, in lieu of any
fraction of a share of Surviving Company Common Stock, pursuant to Section 2.5 (the
“Ontogeny Merger Consideration”).

(c) () In addition to such number of shares of Surviving Company Common
Stock that each share of Series A preferred stock, par value $.01 per share, of Reprogenesis (the
“Reprogenesis Series A Stock™) shall be entitled to pursuant to Section 2.1 (c)(ii), ea.ch slTare of
Reprogenesis Series A Stock issued and outstanding immediately prior to thc. Effective Time
(other than any Reprogenesis Series A Stock to be canceled pursuant to Section 2.2 and any
Dissenting Shares (as defined in Section 2.11(b)) shall be converted automatically into the right
1o receive the number of fully paid and nonassessable shares of Surviving Company Common
Stock equal to the Reprogenesis Series A Consideration divided by 2,702,702, together with
cash, if any. in lieu of any fraction of a share of Surviving Company Common Stock, pursuant to
Section 2.5. “Reprogenesis Series A Consideration” shall mean the lesser of (A) the number of

-
)
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fully paid and nonassessable shares of Surviving Company Common Stock whose aggregate

Trailing Average Market Price equals $6,000,000 and (B) the Reprogenesis Fully Diluted
Merger Consideration.

(i)  Subject to Section 2.1(c)(i), each share of common stock, par value $.01
per.share, of Reprogenesis (the “Reprogenesis Common Stock™), each share of ’Reprooenesi.s
Series A Stock and each share of Series B preferred stock, par value $.01 per share of":
Reprogenesis (the “Reprogenesis Series B Stock™) issued and outstanding immedia’tely prior to
the Effective Time (other than any Reprogenesis Common Stock, Reprogenesis Series A Stock
and Reprogenesis Series B Stock to be canceled pursuant to Section 2.2 :nd any Dissentin
Shares (as defined in Section 2.11(b)) shall be converted automatically into the right to rec%,ive
0.1956 (the “Reprogenesis Exchange Ratio”) multiplied by a fraction, the numerator of which is
the Rgprogenesis Fully Diluted Merger Consideration less the Reprogenesis Series A
Cons!deralion and the denominator of which is the Reprogenesis Fulfy Diluted Merger
Consideration, of a fully paid and nonassessable share of Surviving Company Common Stock
together with cash, if any, in lieu of any fraction of a share of Survbiving Company Common ,
Stock, pursuant to Section 2.5. The Creative Exchange Ratio, Ontogeny Exchange Ratio and

gegrogenesis Exchange Ratio are sometimes referred to individually herein as an “Exchange
atio”. ‘

Price” shall me(al:)the ari'(:'sz g?ﬁzsjsi]ofﬁis Secuo'n 21O () “T.r ailing Average Market '
: . g y Market Price for each Business Day on the twenty (20)
consecutive Busnr?e§s Days the last d:ay of which shall be the fifth Business Day prior to the
Effective Tm?e_. dl\jlded by the Creative Exchange Ratio, (B) “Reprogenesis Fully Diluted
Merger Consideration™ shall mean the product of the Reprogenesis Exchange Ratio and the
aggregate number of shares of Reprogenesis Common Stock, Reprogenesis Series A Stock and
Reprogenesis Series B Stock either issued and outstanding or subject to outstanding options or
warrants to purchase immediately prior to the Effective Time (other than any Reprogenesis
Common Stock, Reprogenesis Series A Stock and Reprogenesis Series B Stock to be canceled
pursuant to Section 2.2), (C) “Market Price” at any date shall be deemed to be the last reported
sale price of Creative Common Stock, or, in case no such reported sale takes place on such day,
the average of the bid and asked prices, in either case as officially reported by the Nasdaq
National Market, or, if the Nasdaq National Market is no longer reporting such information, as
reasonably determined in good faith by resolution of the Board of Directors of Reprogenesis, and
(D) “Reprogenesis Merger Consideration” shall mean the product of the Reprogenesis Exchange
Ratio and the number of shares of Reprogenesis Common Stock. Reprogenesis Series A Stock
and Reprogenesis Series B Stock issued and outstanding immediately prior to the Effective Time
(other than any Reprogenesis Common Stock, Reprogenesis Series A Stock and Reprogenesis
Series B Stock to be canceled pursuant to Section 2.2 and other than any Dissenting Shares).
The Reprogenesis Merger Consideration, collectively with the Creative Merger Consideration
and the Ontogeny Merger Consideration, are referred to herein as the “Merger Consideration”.

(d) As of the Effective Time, all Company Common Stock and Company Preferred
Stock (together, “Company Stock™) issued and outstanding immediately prior to the Effective
Time shall automatically be canceled and retired and shall cease to ‘exist, and each holder of a
certificate representing any Company Stock shall cease 10 have any rights with respect thereto,
except the right 1o receive the applicable Merger Consideration and any cash in lieu of fractional
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shares of Surviving CPmpmy Common Stock to be issued or paid in consideration therefor upon
surrender of such certificate in accordance with Section 2.5 hereof, without interest P

(<_e) As of the Effective Time, all shares of Curis Common Stock issued and
outstanding immediately prior to the Effective Time shall no longer be outstanding and shall
automatigally be cancelled and retired and shall cease to exist, and each holder of i certiﬁ:ate
representing any Curis Common Stock shall cease to have any rights with respect thereto

22 Cancellation of Treasury Shares. Each sha i 1
in the treasury of Creative and each share of Creative Commr(>f:n()§t(():£‘lz\"a[iltY :n():/o?\:/r::::i imzcxi neld
wholly-owned subsidiary of Creative or by Curis immediately prior l(; the Ef’fective-Ti{ne sb;lall
be canceled and extinguished without any conversion thereof. Each share of Ontogeny C
Stock and Ontogeny Preferred Stock held in the treasury of Ontogeny and each sh:re gf ommen
Onto'g:cny Common Stock and Ontogeny Preferred Stock, if any, owned by any wholly-owned
subsxdle'xry of Ontogeny or by Curis immediately prior to the Effective Time shall be c)z:nceln?:l
and extinguished without any conversion thereof. Each share of Reprogenesis Common St y k
and Reprogenesis Preferred Stock held in the treasury of Reprogenesis and each share of >
Reprogenesis Common Stock and Reprogenesis Preferred Stocl?, if any, owned by any wholly-

owned subszdxar)f of l.ieproge_nesis or by Curis immediately prior 1o the Effective Time shall be
canceled and extinguished without any conversion thereof.

2.3 Stock Options and Warrants.

(a) At the Effective Time, cach outstanding Company Stock Option under the
Company Stock Plans, whether vested or unvested, shall, in accordance with the terms of such
Company Stock Option and such Company Stock Plan, by virtue of the Merger and without any
action on the part of the holder thereof, become and represent an option to acquire, on the same
terms and conditions as were applicable under such Company Stock Option, the same number of
shares of Surviving Company Common Stock as the holder of such Company Stock Option
would have been entitled to receive pursuant to the Merger had such holder exercised such
option in full immediately prior to the Effective Time, as further set forth in Section 7.5.

(b) At the Effective Time, each outstanding Company Warrant (other than any
Company- Warrant that by its terms otherwise expires by virtue of the Merger) shall, in
accordance with the terms of such Company Warrant, by virtue of the Merger and without any
action on the part of the holder thereof, become and represent a warrant to acquire, on the same
terms and conditions as were applicable under such Company Warrant, the same number of
shares of Surviving Company Common Stock as the holder of such Company Warrant would
have been entitled to receive pursuant to the Merger (including with respect to the treatment of
fractional shares) had such holder exercised such Company Warrant in full immediately prior to
the Effective Time, as further set forth in Section 7.5

2.4  Adjustments to Exchange Ratios. Without limiting any other provision of this
Agreement, the applicable Exchange Ratio or Exchange Ratios shall be correspondingly adjusted
10 reflect fuily the effect of any stock split, reverse split, stock dividend (including any dividend
or distribution of securities convertible into Company Stock), reorganization, recapitalization,
reclassification, conversion, consolidation, contribution or exchange of shares or other like
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changg with respect to Curis Common Stock or Company Stock occurring after the date hereof
and prior to the Effective Time.

_ 2.5 Fractional Shares. No fraction of a share of Surviving Company Common Stock
will be issued hereunder, but in lieu thereof each holder of Company Stock who would otherwise
be entitled to a fraction of a share of Surviving Company Common Stock (after aggregating all
fracl-ional shares of Surviving Company Common Stock to be received by such hglder) shall
receive from the Surviving Company an amount of cash (rounded down to the nearest whole
cent), without interest, equal to the product of such fraction multiplied by the Market Value (as
defined below) of the Surviving Company Common Stock. The “Market Value” of the
Surviving Company Common Stock means the closing price per share of Surviving Company
Common Stock (rounded to the nearest cent) on the NASDAQ National Market (as reported in
the Wall Street Journal. or, if not reported therein, any other authoritative source selected by the
Surviving Company) on the first day of trading of shares of Surviving Company Common Stock.

2.6 Surrender of Certificates.

(@) Exchange Agent. Prior to the Effective Time. Curis shall designate one or more
Persons to act as Exchange Agent hereunder.

(b) Surviving Company to Provide Common Stock. Promptly after the Effective
Time, the Surviving Company shall make available to the Exchange Agent for exchange in
accordance with this Article II, through such reasonable procedures as the Surviving Company
may adopt, the shares of Surviving Company Common Stock issuable pursuant to Section 2.1 in
exchange for outstanding Company Stock, together with an estimated amount of cash to be paid
pursuant to Section 2.5 in lieu of fractional shares.

(c) Exchanee Procedures. Promptly after the Effective Time, the Surviving
Company shall cause the Exchange Agent to mail to each holder of record of a certificate or
certificates (the “Centificates™) which immediately prior to the Effective Time represented
outstanding Company Stock whose shares were converted into the right to receive shares of
Surviving Company Common Stock pursuant to Section 2.1, a letter of transmittal (which shall
specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass, only
upon delivery of the Certificates to the Exchange Agent and shall be in such form and have such
other provisions as the Surviving Company may reasonably specify) and instructions for use in
effecting the surrender of the Certificates in exchange for centificates representing shares of
Surviving Company Common Stock and cash in lieu of the fraction of a share of Surviving
Company Common Stock, if any, pursuant to Section 2.5 hereof. Upon surrender of a Certificate
for cancellation to the Exchange Agent. together with such letter of transmittal, duly completed
and validly executed in accordance with the instructions thereto, the holder of such Certificate
shall be entitled to receive in exchange therefor, a certificate representing the number of whole
shares of Surviving Company Common Stock and payment in lieu of fractional shares which
such holder has the right to receive pursuant to Section 2.5, and the Centificate so surrendered
shall forthwith be canceled. Until so surrendered, each outstanding Centificate that, prior to the
Effective Time, represented Company Stock will be deemed from ahd after the Effective Time,
for all corporate purposes, other than the payment of dividends, to evidence the right to receive
the number of full shares of Surviving Company Common Stock into which such Company
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§tock shall have been so converted and the right to receive an amount in cash in lieu of the
issuance of any fractional shares in accordance with Section 2.5. Any portion of the shares of
Surviving Company Common Stock deposited with the Exchange Agent pursuant to this Section
2.6(c) which remains undistributed to the holders of the Certificates representing Company
Common Shares for six (6) months after the Effective Time shall be delivered to Surviving
C(_)mpany, upon demand, and any holders of Company Stock who have not theretofore complied
with this Anticle II shall thereafter look only to the Surviving Company for Surviving Compan
Common Stock, any cash in lieu of fractional shares of Surviving Company Common Stock ar?ld
any dividends or distributions with respect to Surviving Company Common Stock to which such
holders may be entitled.

o (d) Distributions With Respect to Unexchanged Shares. No dividends or other
distributions declared or made after the Effective Time with respect to Surviving Company
Common Stock with a record date after the Effective Time will be paid to the holder of any
unsurrendered Certificate with respect to the shares of Surviving Company Common Stock
reerscnted thereby until the holder of record of such Certificate shall surrender such Certificate
Subject to applicable escheat law. following surrender of any such Certificate, there shall be aic-i
to the record holder of the certificates representing whole shares of SurvivinOFCompany P
Common Stock issued in exchange therefor, without interest, at the time of s:ch surrender, the
amount of dividends or other distributions with a record date after the Effective Time there’:tofore
paid with respect to such whole shares of Surviving Company Common Stock.

(e) Transfers of Ownership. If any certificate for shares of Surviving Company
Common Stock is to be issued in a name other than that in which the Certificate surrendered in
exchange therefor is registered, it will be a condition of the issuance thereof that the Certificate
so surrendered will be properly endorsed and otherwise in proper form for transfer and that the
Person requesting such exchange will have paid to Surviving Company, or any agent designated
by it, any transfer or other taxes required by reason of the issuance of a certificate for shares of
Surviving Company Common Stock in any name other than that of the registered holder of the
certificate surrendered, or established to the satisfaction of Surviving Company or any agent
designated by it that such tax has been paid or is not payable.

§)) No Liabilitv. Notwithstanding anything to the contrary in this Agreement, none
of the Exchange Agent or Surviving Company shall be liable to a holder of Company Stock for
any Surviving Company Common Stock or any amount properly paid to a public official
pursuant to any applicable abandoned property, escheat or similar law.

() Withholding of Tax. The Surviving Company and the Exchange Agent will be
entitled to deduct and withhold from the consideration otherwise payable pursuant to this
Agreement to any holder of Company Stock such amounts as the Surviving Company (or any
Affiliate thereof) or the Exchange Agent are required to deduct and withhold with respect to the
making of such payment under the Code, or any provision of federal, state, local or foreign Tax
law (as defined below). To the extent that amounts are so withheld by the Surviving Company
or the Exchange Agent, such withheld amounts will be treated for all purposes of this Agreement
as having been paid to the holder of Company Stock in respect of whom such deduction and
withholding were made by Surviving Company.
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2.7 No Further Ownership Rights in Company Stock. All shares of Survivin
Company Common Stock issued upon the surrender for exchange of Company Stock in :
accordance with the terms of this Article Il (including any cash paid in respect thereof) shall be
deemed to have been issued in full satisfaction of all rights pertaining to such Company Stock
unde_r t.his Article I, and there shall be no further registration of tran:fers on the records of the
Surviving Company of shares of Company Stock which were outstanding immediately prior to
the Effective Time. If, after the Effective Time, Certificates are presented to the Surv'iving
Company for any reason, they shall be canceled and exchanged as provided in this Article I1.

2.8 Closing. Unless this Agreement shall have been terminated and the transactions
contemplated by this Agreement abandoned pursuant to the provisions of Article 1 and subject
to the provisions of Article VIII, the closing of the Merger (the “Closing™) will take ,place at
lO:QO a.m. (Eastern time) on a date (the “Closing Date”) to be mutually agreed upon by the
parties, which date shall be not later than the third Business Day after all the conditions set forth
in Article V111 shall have been satisfied (or waived in accordance with Section 9.3. to the extent
the same may be waived), unless another time and/or date is agreed to in writing by the parties
The Closing shall take place at the offices of Mintz. Levin, Cohn. Ferris G]ovsl:{y and Popeo .
P.C., Boston, Massachusetts, unless another place is agreed to in writingv by the parties P

2.9 Lost, Stolen or Destroved Certificates. In the event any Certificates shall have
been lost, stolen or destroyed, the Exchange Agent shall issue in exchan‘ge for such lost, stolen or
destroyed certificates, upon the making of an affidavit of that fact by the holder thereof, ? such '
shares of Surviving Company Common Stock and cash for fractional shares. if any, as ;nay be
required pursuant to Section 2.5; provided that the Surviving Company may. as a E:Emdition
precedent to the issuance thereof, require the owner of such lost, stolen or ciestroyed certificates
to deliver a bond 1n such sum as it may reasonably direct as indemnity against any claim that
may be made against the Surviving Company or the Exchange Agent with respec—t to the
Certificates alleged to have been lost, stolen or destroyed.

2.10 Tax Consequences. For federal income tax purposes. the Parties intend that the
Merger be treated as a reorganization within the meaning of Section 368(a) of the Code, and that
this Agreement shall be, and is hereby, adopted as a plan of reorganization for purposes of
Section 368 of the Code. The parties shall not take a position on any Tax Return (as defined
below) inconsistent with this Section 2.10.

2.11 Dissenters’ Rights.

(a) Notwithstanding anything in this Agreement to the contrary, shares (“*Appraisal
Shares”) of capital stock of Ontogeny that are outstanding immediately prior to the Effective
Time and that are held by any Person who is entitled to demand and properly demands appraisal
of such Appraisal Shares pursuant to, and who complies in all respects with, Section 262 of the
DGCL (“Section 262™) shall not be converted into Merger Consideration as provided in Section
2.1, but rather the holders of Appraisal Shares shall be entitled to payment of the fair market
value of such Appraisal Shares in accordance with Section 262; provided, however, that if any
such holder shall fail to perfect or otherwise shall waive, withdraw or lose the right to appraisal
under Section 262, then the right of such holder to be paid the fair value of such holder's
Appraisal Shares shall cease and such Appraisal Shares siall be deemed to have been converted
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as of the Effective Time into, and to have become exchangeable solely for the right to receive
the applicable Merger Consideration as provided in Section 2.1. Ontogeny shall give prompt ’
notice to Curis of any demands received by Ontogeny for appraisal of any shares of capital stock
of Ontogeny, and Curis shall have the right to participate in and direct all negotiations and
proceedings with respect to such demands. Prior to the Effective Time, Ontogeny shall not
without the prior written consent of Curis, make any payment with respect to, or settle or ot:fer to
settle, any such demands, or agree to do any of the foregoing.

(b)  Notwithstanding anything in this Agreement to the contrary, shares (“Dissenting
Shares”) of capital stock of Reprogenesis that are outstanding immediately prior to the Effective
Time and that are held by any Person who is entitled to make and properly makes demand for
payment of the fair value of such Dissenting Shares pursuant to, and who complies in all respects
with, Article 5.12 of the TBCA (“Article 5.127) shall not be converted into Merger
Consideration as provided in Section 2.1, but rather the holders of Dissenting Shares shall be
entitled to payment of the fair value of such Dissenting Shares in accordance with Article 5.12;

" provided, however, that if any such holder shall fail to perfect or otherwise shall waive, withdr'aw
or lose his right to payment of the fair value under Article 5.12, then the right of such holder to
be paid the fair value of such holder’s Dissenting Shares shall cease and such Dissenting Shares
shall be deemed to have been converted as of the Effective Time into, and to have become
exchangeable solely for the right to receive. the applicable Merger Consideration as provided in
Section 2.1. Reprogenesis shall give prompt notice to Curis of any demands received by
Reprogenesis for the payment of the fair value of any shares of capital stock of Reprogenesis,
and Curis shall have the right to participate in and direct all negotiations and proceedings with
respect to such demands. Prior to the Effective Time, Reprogenesis shall not, without the prior
written consent of Curis, make any payment with respect to, or settle or offer to settle, any such
demands, or agree to do any of the foregoing.

212 Closing of Company Transfer Books. At the Effective Time, the stock transfer
books of each Company shall be closed and no transfer of shares of Company Stock shall
thereafier be made. If, after the Effective Time, certificates representing shares of Company
Stock are presented to the Surviving Company, they shall be canceled and presented to the
Exchange Agent in accordance with Section 2.6.

213  Affiliates. Notwithstanding anything herein to the contrary, Certificates
surrendered for exchange by any Person who is a director or executive officer of a Company or a
holder of shares of 10% or more of such Company’s Voting Stock, shall not be exchanged until
the Surviving Company has received an Affiliate Agreement from such Person.

ARTICLE I1I
REPRESENTATIONS AND WARRANTIES OF COMPANIES

Each Company hereby represents and warrants to each other Company that the
statements contained in this Article 111 are true and correct with respect to it, except as set forth
herein or in the disclosure schedule attached by such Company to this Agreement (for each
respective Company, the “Company Disclosure Schedule™). The Company Disclosure Schedule
shall be arranged in sections corresponding to the numbered and lettered sections contained in
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this Article 111, and the disclosure in any section shall qualify other sections in this Article I11
only_thc extent that it is reasonably apparent from a reading of such disclosure that it aiso
qualifies or applies to such other sections. For the purposes of this Article 111, all references to a
Company shall include such Company and its Subsidiaries, and all representa’tions and
warranties about a Company shall be construed as representations and warranties about each of

its S_ubsidiaries as well, unless the context requires otherwise (including, by way of example
Section 3.7(c) hereof). ’

-

. 3.1 Organization of the Company. The Company is a corporation duly organized
validly existing and in good standing under the laws of the state of its organization. The ’
Company has all requisite corporate power to own, lease and operate its propenies'and assets and
to carry on the business as now being conducted and as proposed to be conducted, and is dul
qualified to do business and is in good standing as a foreign corporation in each jl;risdiction 1):1
which the failure to be so qualified, individually or in the aggregate, would be reasonably likely
to hav§ a material adverse effect on the business, properties, financial condition, results of '
operations or prospects of the Company. or to have a material adverse effect on ’lhe ability of the
Company to consummate the transactions contemplated by this Agreement (a “CompanyJ
Material Adverse Effect™); provided, however, that for purposes of this Agreement, any adverse
change in the stock price of a Company whose stock is publicly traded (e;:h a “P\;blic;
Company”) in and of itself, as quoted on the Nasdaq National Market, shall r’mot be taken into
account in determining whether there has been or would be a “Company Material Adverse
Effect” on or with respect to the Company.

-

3.2 The Companyv’s Capital Structure.

. (a) The authorized capital stock of the Company is as set forth in the Company
Disclosure Schedule. As of February 10, 2000, the number of shares of common stock of the
Company (“Company Common Stock™) and preferred stock of the Company (“*Company
Preferred Stock™) issued and outstanding or held in the treasury of the Company are as set forth
on the Company Disclosure Schedule, and all of such shares are validly issued, fully-paid and
non-assessable. The Company Disclosure Schedule shows the number of shares of Company
Common Stock reserved for future issuance pursuant to stock options granted and outstanding as
of the date of this Agreement, and the plans under which such options were granted (collectively,
the “Company Stock Plans™) and sets forth a complete and accurate list of all holders of options
outstanding as of the date of this Agreement to purchase shares of Company Common Stock
(such outstanding options, the “Company Stock Options™) under the Company Stock Plans,
indicating the number of shares of Company Common Stock subject to each Company Stock
Option, and the exercise price, the date of grant and the expiration date thereof. The Company
Disclosure Schedule shows the number of shares of Company Common Stock reserved for future
issuance pursuant to warrants or other outstanding rights to purchase shares of Company
Common Stock outstanding as of the date of this Agreement (such outstanding warrants or other
rights, the “*Company Warrants™) and the agreement or other document under which such
Company Warrants were granted and sets forth a complete and accurate list of all holders of
Company Warrants indicating the number and type of shares of Company Common Stock
subject to each Company Warrant, and the exercise price, the date of grant and the expiration
date thereof. All outstanding shares of Company Common Stock are, and all shares of Company
Common Stock subject to issuance as specified above are, duly authorized and, upon issuance on
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the terms and conditions specified in the instruments pursuant to which they are issuable, shall
be, validly issued, fully paid and nonassessable and not subject to or issued in violation o,f an
p}xrc_hase option, call option, right of first refusal, preemptive right, subscription right or an ’
snm}lar right under any provision of the DGCL or the TBCA, the Company’s Certificate ory
Articles of Incorporation or By-laws or any agreement to which the Company is a party or is
otherwise bound. There are no obligations, contingent or otherwise, of the Company ti
repgrchase, redeem or otherwise acquire any shares of Company Common Stock or any other
capital stock of the Company or to provide funds to or make any investment (in the form of a
loan, capital contribution or otherwise) in any other entity.

(b) Except for the Company Stock Plans, the Company Warrants and shares of capital
stoc.k and other securities of the Company issuable pursuant to the foregoing, (1) there are nop
equity securi_ties of any class of the Company, or any security exchangecable ;nto or exercisable
for ;uch equily securities, issued. reserved for issuance or oulstandingu, and (i) there are no
options, warrants, equity securities, calls, rights, commitments or agreements of any character to
which the Company is a party or by which it is bound obligating the Company o issue, deliver
or sF:ll,_or cause to be issued, delivered or sold, additional shares of capital stock of or <;ther
equity interests in the Company or obligating the Company to grant. extend, accelerate the
vesling of, otherwise modify or amend or enter into any such ouplion. warrar;t equity securit
call, right, commitment or agreement. To the best Knowledge of the Compar’w other than tﬁ’
Stockholder Agreements, there are no voting trusts, proxies or other voting ag}éements or :

Enderstandmgs with respect to the shares of capital stock of or other equity interests in the
ompany. i

. (_c) There are no bonds, debentures, notes or other indebtedness of the Company with
voting rights (or convertible into, or exchangeable for, securities with voting rights) on any
matters on which stockholders of the Company may vote.

(d)  The Company Disclosure Schedule sets forth all Subsidiaries of the Company and
the authorized capital stock or other equity interests of such Subsidiaries. The Company owns
all of the outstanding capital stock or other equity interests of such Subsidiaries. As of the date
of this Agreement, the number of shares of common stock and preferred stock, or amount of
other equity interests, of any such Subsidiary issued and outstanding or held in such Subsidiary’s
treasury are as set forth on the Company Disclosure Schedule, and all of such shares or other
equity interests are duly authorized, validly issued, fully-paid and non-assessable and not subject
to or issued in violation of any purchase option, call option, right of first refusal, preemptive
right, subscription right or any similar right under any provision of the DGCL or the TBCA (or
other law governing such Subsidiary’s organization), the Centificate or Articles of Incorporation
or By-laws (or other organizational documents) of such Subsidiary or any agreement to which
such Subsidiary is a party or is otherwise bound. There are no obligations, contingent or
otherwise, of such Subsidiary to repurchase, redeem or otherwise acquire any shares of its capital
stock or other cquity interests Or 10 provide funds to or make any investment (in the form of a .
loan, capital contribution or otherwise) in any other entity. There are no options, warrants, equity
securities, calls, rights, commitments or agreements of any character 10 which any such
Subsidiary is a party or by which it is bound obligating it to issue, deliver or sell, or cause to be
issued, delivered or sold. shares of capital stock of or other equity interests in such Subsidiary.
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. (e) Each Subsidiary of the Company is duly organized, validly existing and in good
stanc?u}g under the laws of the jurisdiction of its organization. Each such Subsidiary has all
requisite power (corporate and otherwise) to own, lease and operate its properties and assets and
1o carry on the business as now being conducted and as proposed to be conducted, and is duly
gualiﬁed 1o do business and is in good standing as a foreign corporation or other entity in each
jurisdiction in which the failure to be so qualified, individually or in the aggregate, would be
fcz-lsonably likely to have a Company Material Adverse Effect. Each Subsidiary of the Company
is inactive, has not conducted any business in the last five years, and has not owned, leased or
operated any properties or assets in the last five years. ,

3.3  Authoritv; No Conflict; Required Filings and Consents. -

(a) The Company has all requisite power and authority to enter into this Agreement

and to consummate the transactions contemplated by this Agreement. The execution :nd
_ delivery of this Agreement and the consummation of the transactions contemplated by this

Agreement by the Company have been duly authorized by all the necessary corporate action on
the part of the Company, subject only to the approval of the Merger by the Company’s
stockholders under the DGCL or the TBCA. This Agreement has been duly executed and
delivered by the Company and constitutes the valid and binding obligations of the Company
enforceable in accordance with its terms, subject to bankruptcy, insolvency, fraudulent tran's;"er
reorganization. moratorium and similar laws of general applicability relating to or affecting ’
creditors’ rights and to general equity principles (the “Bankruptcy and Equity Exception™).

(b)  The execution and delivery of this Agreement by the Company does not, and the
consummation of the transactions contemplated by this Agreement will not, (i) conflict with, or
result in any violation or breach of, any provision of the Certificate or Articles of Incorporation
or By-laws of the Company, (ii) result in any violation or breach of, or constitute (with or
without notice or lapse of time, or both) a default (or give rise to a right of termination,
cancellation or acceleration of any obligation or loss of any material benefit) under, or require 2
consent or waiver under, any of the terms, conditions or provisions of any note, bond, mortgage,
indenture, lease, license, contract or other agreement, instrument or obligation 1o which the
Company is a party or by which it or any of its properties or assets may be bound, or (i) conflict
with or violate any permit, concession, franchise, license. judgment, order, decree, statute, law,
ordinance, rule or regulation applicable to the Company or by which it or any of its properties or
assets may be bound or (iv) constitute a change in control or comparable event under any of the
terms, conditions or provisions of any note, bond mortgage, indenture, lease, license, contract or
other agreement, instrument or obligation 1o which the Company is a party or by which it or any
of its properties or assets may be bound, which change of control or comparable event will give
rise to a right of termination, cancellation or acceleration of any obligation or loss of any
material benefit, except in the case of (i), (iii) and (iv) for any such conflicts, violations,
defaults, terminations, cancellations or accelerations which are not, individually or in the
aggregate, reasonably likely to have a Company Material Adverse Effect.

(c) No consent, approval, license, permit, order or authorization of, or registration,
declaration or filing with, any Governmental Authority is required by or with respect to the
Company in connection with the execution and delivery of this Agreement or the consummation
of the transactions contemplated hereby, except for (i) the filing of a pre-merger notification
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report under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, (“HSR
A(fl"), (i1) the filing of the Certificate of Merger with the Delaware Secrétary of State’ (iii) the
filing of the Articles of Merger with the Secretary of State of the State of Texas and tl’w issuance
of a certificate of merger by the Secretary of State of the State of Texas, (iv) the filing of the
Joint Proxy Statement (as defined in Section 3.18 below) with the Securities and Exchange
Commission (“SEC”) in accordance with the Securities Exchange Act of 1934, as amended (the
“Exchz.mge Act™), (v) such, consents, approvals, orders, authorizations, registrations, declarations
a.nd filings as may be required under applicable state securities laws and (vi) such ot’her consents
hceqses, permits, orders, authorizations, filings, approvals and registrations which, if not ’
obtained or made, would not be reasonably likely, individually or in the aggregate, to have a
Company Material Adverse Effect. The stockholder vote required for the approva,l of this
Agreement and the Merger by each Company is set forth in the Company Disclosure Schedule.

34 Financial Statements.

. (a) Each Company has provided or made available to each other Company (i) its
audited consolidated balance sheets and statements of income, changes in stockholders’ equity
and cash flows as of and for each of the last three fiscal vears. and (ii) the unaudited consolid::ned
balance sheet and statements of income, changes in stockholders’ equity and cash flows as of and
for the twelve months ended as of December 31, 1999 (the “Company ‘Financial Statements™)

(b) Each Company Financial Statement (including, in each case, any related notes
and schedules) (i) was prepared in accordance with generally accepted accounting principles
(“GAAP™) applied on a consistent basis throughout the periods involved (except as may be
indicated in the notes to such financial statements or, in the case of unaudited statements, as
permitted by Form 10-Q of the SEC or, with respect to Ontogeny and Reprogenesis, the absence
of notes thereto) and (iii) fairly presented or will fairly present the consolidated financial position
of the Company as of the dates and the consolidated results of its operations and cash flows for
- the period indicated, consistent with the books and records of the Company, except that the
unaudited financial statements were or are subject to normal and recurring year-end adjustments
which were not or are not expected to be material in amount. The unaudited balance sheet of the
Company as of December 31, 1999 is referred to herein as the “Company Balance Sheet.”

35§  No Undisclosed Liabilities. Except for normal or recurring liabilities incurred
since the date of the Company Balance Sheet in the ordinary course of business and consistent
with past practices, the Company does not have any liabilities, either accrued, contingent or
otherwise (whether or not required to be reflected in financial statements in accordance with
generally accepted accounting principles), and whether due or to become due, which individually
or in the aggregate are reasonably likely to have a Company Material Adverse Effect.

3.6  Absence of Certain Changes or Events. Since the date of the Company Balance
Sheet, the Company has conducted its businesses only in the ordinary course and in 2 manner
consistent with past practice and, since such date, there has not been (i) any event, change or
development in the financial condition, results of operations, business, proper'ties or prospects of
the Company, that individually or in the aggregate has had. or is reasonably likely to have, a
Company Material Adverse Effect; (ii) any damage. destruction or loss (whether or not C(?-\{cred
by insurance) with respect 10 the Company having a Company Material Adverse Effect: (111) any

-
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material change by the Company in its accounting methods not required pursuant to generally
accepted accounting principles or practices to which both the other Companies have not
previously consented in writing; (iv) any revaluation by the Company of any of its assets having
a Company Material Adverse Effect; or (v) any Gther action or event that would have required
the consent of the other Companies pursuant to Section 5.1 of this Agreement had such action or
event occurred afier the date of this Agreement.

3.7 Taxes.

(a) For the purposes of this Agreement, a “Tax” or, collectively, “Taxes,”
means any and all material federal, state, local and foreign taxes, assessments and other
governmental charges, duties, impositions and liabilities, including 1axes based upon or
measured by gross receipts, income, profits, sales, use and occupation, and value added, ad
valorem, transfer, gains, franchise, withholding, payroll, recapture, employment, excise,
unemployment insurance, social security, business license, occupation, business organization,
stamp, environmental and property taxes, together with all interest. penalties and additions
imposed with respect to such amounts and any obligations under any agreements or

arrangements with any other person with respect to such amounts and including any liability for
taxes of a predecessor entity. ’

(b) The Company has:

(1) (y) as of the date of this Agreement, filed all federal. state, local and
foreign tax returns and reports required to be filed by it prior to such date (taking into
account extensions) and (z) as of the Closing Date, filed all federal. state, local and
foreign tax returns and reports required to be filed by it prior to such date (taking into
account extensions), and in each case all such returns (“Tax Returns™) were complete and
accurate in all respects;

(1) (y) as of the date of this Agreement, paid or accrued all Taxes due and
payable as of such date and (z) as of the Closing Date, paid or accrued all Taxes due and
payable as of such date, in each case whether or not so reflected on such returns or
reports; and

(iii)  paid or accrued all Taxes for which a notice of assessment or collection
has been received (other than amounts being contested in good faith by appropriate
proceedings),

except in the case of clause (), (i) or (iii) for any such filings, inaccuracies, payments or
accruals which are not reasonably likely, individually or in the aggregate, to have a
Company Material Adverse Effect. Unpaid Taxes for periods prior to the date hereof do
not materially exceed accruals and reserves for Taxes (exclusive of any accruals and
reserves for Taxes established to reflect timing difference between book and Tax income)
as set forth on the Company Balance Sheet. Neither the Internal Revenue Service (the
“IRS™) nor any other taxing authority has asserted any claim for Taxes, or to the
Knowledge of the chief executive officer or the principal accounting officer of the
Company, is threatening to assert any claims for Taxes, which claims, individually or in
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the aggregate, are reasonably likely to have a Company Material Adverse Effect. The
Compa_ny has withheld or collected and paid over to the appropriate Governmental
A}xthoruies (or are properly holding for such payment) all Taxes required by law to be
}vuhheld or collected, except for amounts which are not reasonably likely, individually or
in the aggregate, to have a Company Material Adverse Effect. There are no Liens for
Taxes upon the assets of the Company (other than Liens for Taxes that are not yet due or
that are being contested in good faith by appropriate proceedings), except for Liens which

are not reasonably likely, individually or in the aggregate, 1o have a Company Material
Adverse Effect.

() None of the Company and its Subsidiaries has been a member of an affiliated
group of corporations filing a consolidated federal income Tax Return (other than a group the
common parent of which was the Company). None of the Company and its Subsidi;ries has any
actual or potential liability for any Taxes of any person (other than the Company) under Treasury
Regulation Section 1.1502-6 (or any similar provision of federal, state, | ]

ocal or foreign law), or
as a transferee or successor, by contract or otherwise.

) (d) The Company is not a "consenting corporation” within the meaning of Section
.:41(.0 of the Code, and none of the assets of the Company are subject to an election under
Section 341(f) of the Code.

o (e) T_he Company has not been a United States real propenty holding corporation
within the meaning of Section 897(c)(2) of the Code during the apphicable period specified in
Section 897(c)(1)(A)(i1) of the Code.

H The Company has not made any payments, is not obligated to make any
payments, and is not a party to any agreement that could obligate it to make any pavments that
will be an "excess parachute payment"” under Section 280G of the Code.

3.8  Properties. The Company Disclosure Schedule sets forth a true and complete list
of all real property leased by the Company (collectively, "Lease(s)") and the location of the
premises. The Company is not in default under any of such leases, except where the existence of
such defaults, individually or in the aggregate, is not reasonably likely to have a Company
Material Adverse Effect. The Company does not own and has never owned any real property.

-

39 Intellectual Property.

(a)  The Company Disclosure Schedule sets forth a true and complete list of each of
the following items: (1) all patents and applications therefor, including any patent term
extensions or supplementary protection certificates, registrations of trademarks (including
service marks) and applications therefor, domain names and registrations of copyrights and
applications therefor that are owned by the Company or that are licensed or sublicensed to the
Company, indicating in each case the nature of ownership thereof or license or sublicense
thereto, (2) all licenses, agreements and contracts relating to Intellectual Property Rights (as
defined below) pursuant to which the Company is entitled to use any Intellectual Property Rights
owned by any third party (the “Third Party Licenses"), other than commercially available mass
marketed shrink-wrap software and commercially available research reagents. and (3) all
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agreements under which the Company has granted any third party the right to use any
Intellectual Property Rights.

(b)  To the Company’s Knowledge, the Company owns, or is licensed, sublicensed or
otherwise possesses legally enforceable rights to use, pursuant 1o the licenses, ag;eements and
contracts listed in Section 3.9(a)(2) of the Company Disclosure Schedule, all Intellectual
Property Rights that are used or necessary to conduct the business of the Company as currently
cqnducted and that are material, individually or in the aggregate, to the Company, including
without limitation all Intellectual Property Rights used or necessary to conduct its’ ongoing and
presently planned clinical programs (each of which (the "Ongoing Clinical Programs") is deemed
1o be material to the Company) and all Intellectual Property Rights that are now used or planned
to be used or are necessary to make, use or sell its planned products (as disclosed to each other
Company) after those products are approved for marketing and sale by the appropriate health
regulatory authorities (the "Company Intellectual Property Rights"). i—“or purposes hereof,
"Intellectual Property Rights” means all patents, including pal?:nt term extensions and ,
supplementary protection certificates, trademarks. trade names. domain names. service marks
and cc_)pyrights, any applications for and registrations of such patents, trademarks, trade names
domain names, service marks and copyrights, and all processes, formulae. methods, schematic;,

technplogy,.know-h(.)w, computer software programs or applications and tangible or intangible
proprietary information or material.

(c) The execution and delivery of this Agreement and consummation of the
transactions contemplated hereby will not result in the breach of, or create on behalf of any third
party the right to terminate or modify, any license. sublicense or other agreement relating 1o the
Company Intellectual Property Rights, including any Third Party License. ]

(d) All patents, including all patent term extensions and supplementary protection
certificates, registered trademarks, service marks and copyrights under which the Company holds
any rights and which are material to the business of the Company are. to the Company’s
Knowledge, valid and subsisting, and all applications for such patents. trademarks, service marks
and copyrights are subsisting and were filed in good faith. The Company has taken reasonable
measures to protect the proprietary nature of the Company Intellectual Property Rights that are
material to the business of the Company and to maintain in confidence all trade secrets and
confidential information owned or used by the Company and that are material to the business of
the Company. To the Knowledge of the Company, no other person or entity is infringing,
violating or misappropriating any of the Company Intellectual Property Rights.

(e) To the Knowledge of the Company, none of the activities or business previously
or currently conducted by the Company, its licensees or assignees of royalty-bearing Intellectual
Property Rights (“IP Assignees”) or planned to be conducted (as disclosed to each other
Company) by the Company, its licensees or IP Assignees (including the manufacture, use and
sale of the future products which are the subject of Ongoing Clinical Programs for any clinical
indications) which is material to the business of the Company infringes. violates or constitutes a
misappropriation of, any Intellectual Property Rights of any other person or entity. The
Company has not received any complaint, claim or notice alleging any such infringement,
violation or misappropriation, present or future.

~—
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- ) The Company is not a party to any agreement under which, following the Closing
a ?hlrd party would be entitled to receive a license or any other right in or to Intellectual Propert ,
ngh!s currently held by either of the other Companies or any of such other Companies’ ik
Affiliates or which, following the Closing, would restrict or limit the business or operations
currently conducted by either of the other Companies or any of their Affiliates

_ 3.10 Preclinical Testing and Clinical Trials. The human clinical trials, animal
stud'xes and other preclinical tests conducted by the Company or in which the Com’pany has
panu_:ipated, and such studies and tests conducted on behalf of the Company, were and, if still
pcndmg, are being conducted in all material respects in accordance with exp;rimemal , rotocols
mforjm.ed consents, procedures and controls generally used by qualified experts in the preclinica,l
or clinical study of products comparable to those being developed by the Company Npeither the
Company, nor any agent or representative of the Company nor, to the Knowledge (;f the
Company, any of its licensees and 1P Assignees, has received any notices or co;respondence
from lhe. Fo<?d and Drug Administration (“FDA”™) or any other Governmental Authority requirin
the termination, suspension or modification (other than such modifications as are normal in the ¢
regulatory process) of any animal studies, preclinical tests or clinical trials conducted by or on
be}}alfof the Company or, to the Knowledge of the Company, such licensees and 1P As);isznees
or in which the Company or. to the Knowledge of the Compahy, such licensees and IP ) ,
Assignees, have participated. To the Company's Knowledge, no clinical investigator acting for

I}Te Coxppany has been or is now, or is threatened to become, the subject of any disbarment or
disqualification proceedings by any regulatory agency. )

311 Aecgreements, Contracts and Commitments.

(a) There are no contracts or agreements that are material contracts (as defined in
Item 601(b)(10) of Regulation S-K) with respect to the Company ("Company Material
Contracts") other than as set forth in the Company Disclosure Schedule. No Company Material
Contract has expired by its terms or has been terminated in accordance with its terms (nor has the
Company received notice of any such termination) and each Company Material Contract is in
full force and effect. The Company is not in violation of or in default under (nor does there exist
any condition which, upon the passage of time or the giving of notice or both, would cause such
a violation of or default under) any lease, permit, concession. franchise, license or other contract
or agreement to which it is a party or by which it or any of its properties or assets is bound,
except for violations or defaults that, individually or in the aggregate. have not resulted in and
are not reasonably likely to result in a Company Material Adverse Effect.

(b) The Company Disclosure Schedule sets forth a complete list of each contract or
agreement to which the Company is a party or bound (i) with any Affiliate of the Company,
other than any agreements (A) which are or have been fully performed and under which the
Company has no continuing right, liability or obligation, (B) that are otherwise disclosed on the
Company Disclosure Schedule and marked with a footnote indicating thatitisa c‘c')ntract_or
agreement with an Affiliate of the Company or (C) Stockholder Agreements, or (i) that includes
any non-competition or similar provision imposing any restrictions or undertakings on the -
Company. To the Company's Knowledge, none of the contracts or agreements referred to in the
foregoing clause (it) would preclude the Company or the §urviving Company from engaging in
any of its current activities or any of the Company’s or the Surviving Company’s planned
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activities. Copies of all the agreements, contracts and arrangements set forth in the Company
Disclosure Schedule have heretofore been made available to the Companies and such copies are
accurate and complete.

3.12  Litigation. There is no Litigation against the Company pending or as to which
the Company has received any written notice of assertion.

3.13 Environmental Matters.

' () Except for such matters that, individually or in the aggregate, are not reasonably
likely to have a Company Material Adverse Effect: (i) the Company has complied with all
applicable Environmental Laws (as defined in Section 3.13(b)); (i1) the properties currently
owned or operated by the Company (including soils, groundwater, surface water, buildings or
other structures) are not contaminated with any Hazardous Substances (as defined in Section

:3.13(c)); (iti) the properties formerly owned or operated by the Company were not contaminated
with Hazardous Substances during the period of ownership or operation by the Company; (1v)
the Company is not subject to liability for any Hazardous Substance disposal or contam{r;ation
on the property of any third party; (v) the Company has not released any Hazardous Substance;
(v1) the Company has not received any notice, demand, letter, claim or request for information’
alleging that the Company may be in violation of, liable under or have obligations under any
Environmental Law; (vii) the Company is not subject to any orders. decrees, injunctions or other
arrangements with any Governmental Authority or any indemnity or other agreement with any '
third party relating to liability under any Environmental Law or relating to Hazardous
Substances; and (viii) there are no circumstances or conditions involving the Company that could
reasonably be expected to result in any claims, liability, obligations, investigations, costs or
restrictions on the ownership, use or transfer of any property of the Company pursuant to any
Environmental Law.

(b) As used herein, the term “Environmental Law” means any federal, state, local or
foreign law, regulation, order, decree, permit, authorization, opinion, common law or agency
requirement relating to: (i) the protection, investigation or restoration of the environment, health
and safety, or natural resources, (ii) the handling. use, presence. disposal. release or threatened
release of any Hazardous Substance or (iii) noise, odor. wetlands, pollution, contamination or
any injury or threat of injury to persons or property.

(c) As used herein, the term “Hazardous Substance™ means any substance that 1s:
(1) listed, classified, regulated or which falls within the definition of a “hazardous substance” or
“hazardous material” pursuant to any Environmental Law; (ii) any petroleum produc.:t or by-
product, asbestos-containing material, lead-containing paint or plumbing, po-lychlonnzfted
biphenyls, radioactive materials or radon; or (iii) any other substance v.vhlch is the subject of
regulatory action by any Governmental Authority pursuant to any Environmental Law.

5.14 Emplovee Benefit Plans.

(a) The Company has listed in Section 3.14 of the Comp'any-Disclosure Schedule 2.1\1
employee benefit plans (as defined in Section 3(3) of the Employee Retirement lngome Secumy
Act of 1974, as amended ("ERISA™)) and all bonus, stock option, stock purchase, incentive,

18

PATENT
REEL: 012563 FRAME: 0146



deferred compensation, supplemental retirement, severance and other similar employee benefit
plans, and all unexpired severance agreements, written or otherwise. for the bene;f)'n gf or relaiin
to, any current or former employee of the Company or any trade or i)usiness (whether‘or not ¢
incorporated) which is or was ever a member of a controlled group of corporations or which is o
was ever under common control with the Company (an “ERISA Affiliate”) within the meani f
of Section 414 of the Code (together, the “Company Employee Plans™). e

(b) With respect to each Company Employee Plan, the Company has furnished to
each of the other Companies a true and correct copy of (i) the most recent annual report (Form
5500) filed with the IRS, (ii) such Company Employee Plan, (111) each trust agreement and grou
annuity contracl, if any, relating to such Company Employee Plan and @iv) lhE most recent S

reports regarding the satisfaction of the nondiscrimination requir t i
401(k) and 401(m) of the Code. quirements of Sections 410(b),

(c) With respect to the Company Employee Plans, no event has occurred, and to the
an)wledge of the Company, there exists no condition or set of circumstances in con}xection with
vyhxch 1'he Company or any ERISA Affiliate could be subject to any liability that is reasonablv
likely, individually or in the aggregate. to have a Company Material Adverse Effect under
ERIS_A, the Code or any other applicable law. The transactions contemplated herein shall not
constitute a prohibited transaction (as defined in Section 4975 of the Code) or in any way

reasonably be expected to subject the Company to any liabili )
y hability that in the aggregate would
a Company Material Adverse Effect. seregate would have

(d) With respect to the Company Emplovee Plans, there are no funded benefit
obligations for which contributions have not been made or properly accrued and there are no
unfunded benefit obligations which have not been accounted for by reserves, or otherwise
properly footnoted in accordance with generally accepted accounting principles, on the financial
statements of the Company, which obligations are reasonably likely, individually or in the
aggregate, to have a Company Material Adverse Effect.

(e) Neither the Company nor any ERISA Affiliate has (i) ever maintained a Company
Employee Benefit Plan which was ever subject to Title IV of ERISA or Section 412 of the Code
or (ii) ever been obligated to contribute to a multiemployer plan (as defined in Section
4001(a)(3) of ERISA).

H Except as provided for in this Agreement, the Company is not a party to any oral
or written (i) agreement with any officer or other key employee of the Company, the benefits of
which are contingent, or the terms of which are materially altered, upon the occurrence of a
transaction involving the Company of the nature contemplated by this Agreement, (ii) agreement
with any employee of the Company providing any term of employment or compensation
guarantee extending for a period longer than one year from the date hereof and for the payment
of compensation in excess of $50.000 per annum, or (iii) agreement or plan, including any stock
option plan, stock appreciation right plan, restricted stock plan or stock purchase plan, any of the
benefits of which will be increased, or the vesting of the benefits of which will be accelerated, by
the occurrence of any of the transactions contemplated by this Agreement or the value of any of
the benefits of which will be calculated on the basis of any of the transactions contemnplated by
this Agreement. -
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(g) Each Company Employee Plan intended to be i i
the Code has cither obtained from the IRS a favorable detem?nl:!:)tleldetl::f :, tS: ?tt;onu:g:ifg of
status under the Code, including all amendments to the Code effected by the Tax Rgform Act of
1986 and subsequent legislation, or has applied (or has time remaining in which to apply) to t}?e
IRS for such a determination letter prior to the expiration of the requisite period und‘l:)rp ay licabl
Treasury Regulations or IRS pronouncements in which to apply for such determination li:ter a cei
to make any amendments necessary to obtain a favorable determination or has been establishcdn
under a standardized prototype plan for which an IRS opinion letter has been obtained by the
plar) sponsor and is valid as to the adopting employer. The Company has furnished or made
available to each other Company a copy of the most recent IRS determination or opinion with
respect to each such Company Employee Plan and nothing has occurred since the inception of
each suc.h Company Employce Plan which could reasonably be expected to cause the llz)ss of th
tax-qualified status of any Company Employce Plan subject to Section 401(a) of the Code :

(h) None of the Company Employee Plans promises or provides retiree medical or
other retiree welfare benefits to any person, except as required by applicable law

3.15 Compliance With Laws. The Company has complied with, is not in violation of.
and has not received any notice alleging any violation with respect to. any foreign federal, state ,
or locql statute, law or regulation with respect to the conduct of its buSinéss or thé owners,hip or
operation of its properties or assets, except for failures to comply or violati(;ns which '
individually or in the aggregate, have not had and are not reasonablv likely to have a ,Company
Material Adverse Effect. ’

3.16 Certain Reoulatorv Matters.

(a) Section 3.16 of the Company Disclosure Schedule sets forth a complete and
accurate list of any written communications between the Company, on the one hand, and the
FDA or any other Governmental Authority on the other hand that describe matters that could
have a material adverse effect on the Company's currently projected sales or revenues
attributable to any contemplated compound, product or product line of the Company. The
Company has made available to both of the other Companies copies of all such documents, as
well as copies of all complaints and other information required 10 be maintained by the Company
pursuant to the United States Federal Food, Drug and Cosmetic Act and Comprehensive Drug
Abuse Prevention and Control Act of 1970 and the corresponding laws of jurisdictions other than

the United States.

(b)  The Company has filed with the FDA and all applicable state and local regulatory
bodies for and received approval of all registrations, applications. licenses, requests for
exemptions, permits and other regulatory authorizations necessary to conduct the business of the
Company as currently conducted, the absence of which would. individually or in the aggregate,
be reasonably likely to have a Company Material Adverse Effect. The Company is, and at all
relevant times has been. in compliance in all material respects with all such registrations,
applications. licenses, requests for exemptions, permits and other regulatory authorizations. To
the Company's Knowledge, any third party which is a manufacturer for the Company is, and at
all relevant times has been, in compliance in all material respects with all such registrations,
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applications, licenses, requests for exemptions, permits and other regulatory authorizations
insofar as the same pertain to the manufacture of products for the Company. The Company is,
and at all relevant times has been, in compliance in all material respect with all material FDA,
state and local rules, regulations, guidelines and policies, including, but not limited to, material
FDA, state and local rules, regulations and policies relating to good manufacturing practice
(“GMP™) and good laboratory practice (“GLP™); and the Company has no reason to believe that
any party granting any such registration, application, license, request for exemption, permit or

other authorization is considering limiting, suspending or revoking the same and knows of no
basis for any such limitation, suspension or revocation.

3.17 Tax Matters. To its Knowledge, after consulting with its independent-auditors,
neither the Company nor any of its Affiliates has 1aken or agreed 10 take any action which would

prevent the Merger from constituting a transaction qualifying as a reorganization under 368(a) of
the Code.

3.18  Registration Statement; Proxv Statement/Prospectus. The information to be
supplied by the Company for inclusion in the registration statement on Form S-4 pursuant to
which shares of Surviving Company Common Stock issued in the Merger will be registered
under the Securities Act (the “Registration Statement™), shall not at the time the Registration
Statement is declared effective by the SEC contain any untrue statement of a material fact or
omit to state any material fact required to be stated in the Registration Statement or necessary in
order to make the statements in the Registration Statement not misleading. The information to
be supplied by the Company for inclusion in the joint proxy statement/prospectus (the “Joint
Proxy Statement”) to be sent to the stockholders of the Companies in connection with the
meetings of the Companies’ stockholders to consider this Agreement and the Merger (the
“Company Meetings”) shall not, on the date the Joint Proxy Statement is first mailed to
stockholders of the Companies, at the time of the Company Meetings, or at the Effective Time,
contain any statement which, at such time and in light of the circumstances under which it shall
be made, is false or misleading with respect to any material fact, or omit to state any material fact
necessary in order to make the statements made in the Joint Proxy Statement not false or _
misleading; or omit to state any material fact necessary to correct any statement in any earhier
communication with respect to the solicitation of proxies for the Company Meetings which has
become false or misleading. If at any time prior to the Effective Time any event relating to the
Company or any of its Affiliates, officers or directors should be discovered by the Company
which should be set forth in an amendment to the Registration Statement or a .supplement to the
Joint Proxy Statement, the Company shall promptly inform the other Companies.

3.19 Labor Matters. The Company is not a party to or othcrwis? bour}d byany
collective bargaining agreement, contract or other agreement or under§landmg vynh ; labl(:r union
or labor organization. The Company is not thf: subjgct of any proccedmg.assemng t at Ft :
Company has committed an unfair labor practice or 1s se?kmg to compel itto bargalglw; b alnyt
labor union or labor organization or that, individually or in 1.he aggregate, 1S reasona yf 1h ely to
have a Company Material Adverse Effect, nor is there pending or, to the Know(liedge o ll ekom
Company, threatened, any labor strike, dispute, walkout, work' stoppage, slox.v- own l(:r oc
involving the Company that, individually or in the aggregate, is reasonably likely to have a
Company Material Adverse Effect.
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o 3.20 Insurance. All fire and casualty, general liability, business interruption, product
liability, clinical trial and sprinkier and water damage insurance policies maintained by’the
(;ompany are with reputable insurance carriers, provide full and adequate coverage for all normal
risks incident to the business of the Company and'its properties and assets, and are in character
and amount at least equivalent to that carried by persons engaged in similar businesses and
§ubject to the same or similar perils or hazards, except for any such failures to maintain
insurance policies that, individually or in the aggregate, are not reasonably likely to have a
Company Material Adverse Effect. The Company Disclosure Schedule sets forth the insurance
coverages maintained by the Company and a history of any claims paid.

3.21 No Existing Discussions. As of the date hereof, the Company is not engaged,

direct-ly_ or indirectly, in any discussions or negotiations with any other party with respect to an
Acquisition Proposal (as defined in Section 6.1).

’ 3.22 Opinion of Financial Advisor. The financial advisor of each of Creative and
Ontogeny has delivered to such Company an opinion dated the date of this Agreement to the
effect, as of such date, that the applicable Exchange Ratio is fair to the holders such Company’s
capital stock from a financial point of view, and such Company has furnished a copy of such
opinion to the other Companies. ) |

. 3.23  Section 203 of the DGCL Not Applicable. The Board of Directors of each of
.Creatlve and Ontogeny has taken all actions. if any, necessary so that the restrictions contained
1n'Section 203. of the DGCL applicable 1o a “business combination™ (as defined in Section 203)
will not apply to the execution. delivery or performance of this Agreement or the Stockholder
Agreements or the consummation of the Merger or the other transactions contemplated by this
Agreement or the Stockholder Agreements. —

3.24 No Brokers. Except withrespectto Chase H&Q (in the case of Creative), Pacific
Growth Equities, Inc. (in the case of Reprogenesis) and SG Cowen Securities Corporation (in the
case of Ontogeny), the Company has no contract, arrangement or understanding with any broker,
finder, agent, financial advisor or other intermediary with respect to the transactions contemplated
by this Agreement. Each Company has provided to each other Company a copy of such Company’s
financial advisor contract.

3.25 Stockholder Rights.

(a) Other than as set forth in Section 3.2 of the Company Disclosure Schedule, there
are no outstanding securities, options, warrants, calls, rights, commitments, agreements,
arrangements, obligations or undertakings of any kind (contingent or otherwise) to which the
Company is a party or by which it is bound that will obligate or require the Surviving Company
after the Merger to (i) issue, deliver or sell, or cause 10 be issued, delivered or sold, shares of
capital stock or other voting securities of the Surviving Company, (ii) issue, grant, extend or
enter into any such security, option, warrant, call, right, commitment, agreement, arrangement or
undertaking or (iii) repurchase, redeem or otherwise acquire any shares of capital stock (or
options to acquire any such shares) of the Surviving Company. )
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(b) Other than as set forth in Section 3.2 of the Company Disclosure Schedule, there
are no agreements, arrangements, obligations or commitments of any character (continger;t or
otherwise) pursuant to which any Person is or may be entitled (A) to cause the Surviving
Company to file a registration statement under the Securities Act or which wiil otherwise relate
to tl}e registration of any securities of the Surviving Company or (B) to preemptive rights or
similar contractual rights or arrangements with respect to the issuance or sale of capital stock of

the Surviving .Company or any securities convertible into or evidencing the right to subscribe for
any shares of its capital stock.

(c) Other than the Stockholder Agreements, the Affiliate Agreements and the Lock-
up Agreements there are no voting trusts, proxies or other agreements, arrangements; obligations
or commitments of any character (contingent or otherwise) to which the Company is’a party or
to the Knowledge of the Company, by which any of its stockholders is bound that after the ,
Merger, will (i) relate to the voting of any shares of capital stock of the Surviving,Companv or

(n) impose restrictions on or otherwise encumber the transfer of the capital stock of the
Surviving Company.

ARTICLE 1V
REPRESENTATIONS AND WARRANTIES OF CURIS

Curis hereby represents and warrants to each Company that the statements contained in
this Article 1V are true and correct with respect 1o it, except as set forth herein or in the
disclosure schedule attached by Curis to this Agreement (the “Curis Disclosure Schedule™). The
Curis Disclosure Schedule shall be arranged in sections corresponding to the numbered and
Jettered sections contained in this Article IV, and the disclosure in any section shall qualify other
sections in this Article IV only the extent that it is reasonably apparent from a reading of such
disclosure that it also qualifies or applies to such other sections.

4.1 Oreanization of Curis. Curis is a corporation duly organized, validly existing
and good standing under the laws of the State of Delaware. The Centificate of Incorporation of
Curis as in effect on the date of this Agreement is attached as Exhibit D hereto (the “Curis
Centificate of Incorporation”). Curis has all requisite corporate power 1o own, lease and operate
its properties and assets and to carry on the business as now being conducted, and is duly
qualified to do business and is in good standing as a foreign corporation in each jurisdiction in
which the failure to be so qualified, individually or in the aggregate, would be reasonably likely
to have a material adverse effect on the business, properties, financial condition, results of
operations or prospects of Curis or 10 have a material adverse effect on the ability of Curis to
consummate the transactions contemplated by this Agreement (a “Curis Material Adverse
Effect”). Curis does not directly or indirectly own any equity or similar interest in, or any
interest convertible into or exchangeable or exercisable for, any corporation, partnership, joint
venture or other business association or entity.

42 Curis’ Capital Structure.

(@) The authorized capital stock of Curis consists of one hundred twenty-five million
shares of Curis Common Stock and twenty million shares, par value $.01 per share. of
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undesignated preferred stock of Curis (“Curis Preferred Stock™). i
Ag.reemcnt, there are 300 shares of Curis Common Stock issEe?i aﬁ; gtfxtt;:\::itsg()flgl(l)sshares of
}Nthh are each owned by Creative, Ontogeny and Reprogenesis, and no shares o;'which are held
in the treasury of Curis. There are no shares of Curis Preferred Stock issued and outstandin

held in the treasury of Curis. All of such shares of Curis Common Stock are dulv authori : g >
validly issued, fully-paid and non-assessable, were not issued in violation of any'purchasez -
option, call option, right of first refusal, preemptive right, subscription right or any similar right

undf:r _the DGCL, Quris's Centificate of Incorporation or By-laws or any agreement to which
Curis is a party or is otherwise bound.

(b) There are no option_s, warrants. equity securities, calls, rights, commitments or
agreements of any character to which Curis is a party or by which it is bound obligating Curis to
Issue, c%eliver or sell, or cause to be issued, delivered or sold, shares of capital stock of gor other
equity interests in Curis. To the Knowledge of Curis, other than as provided in this Agreement

there are no voting trusts, proxies or other voting agreements or understandings with respect to
the shares of capital stock of or other equity interests in Curis. -

(c) . Curis does not (i) own of record or beneficially, directly or indirectly, (A) any
shares of gapx}al s-tock or securities convertible into capital stock of any other corpon:ation or‘(B)
any participating interest in any partnership, limited liability company:joint venture or other
non-corporate business enterprise or (i1) control, directly or indirectly, any other entity.

4.3  Authoritv; No Conflict; Required Filings and Consents.

(a) Curis has all requisite power and authority to enter into this Agreement and to
consummate the transactions contemplated by this Agreement. The execution and delivery of
this Agreement and the consummation of the transactions contemplated by this Agreement by
Curis have been duly authorized by all the necessary corporate action on the part of Curis, ’
subject only to the approval of the Merger by Curis” stockholders under the DGCL. This
Agreement has been duly executed and delivered by Curis and constitutes the valid and binding
obligation of Curis, enforceable in accordance with its terms, subject to the Bankruptey and
Equity Exception.

(b)”  The execution and delivery of this Agreement by Curis does not, and the
consummation of the transactions contemplated by this Agreement wiil not, (i) conflict with, or
result in any violation or breach of, any provision of the Certificate of Incorporation or By-laws
of Curis, (ii) result in any violation or breach of, or constitute (with or without notice or lapse of
time, or both) a default (or give rise to a right of termination, canceilation or acceleration of any
obligation or loss of any material benefit) under, or require a consent or waiver under, or
constitute a change in control under, any of the terms, conditions or provisions of any note, bond
mortgage, indenture, lease, license, contract or other agreement, instrument or obligation to
which Curis is a party or by which it or any of its properties or assets may be bound, or (1)
conflict with or violate any permit, concession, franchise, license, judgment, order, decree,
statute, law, ordinance, rule or regulation applicable 1o Curis or by which it or any of its
properties or assets may be bound, except in the case of (i) and (iii) for any such conflicts,
violations, defaults, terminations, cancellations or accelerations which are not, individually or in
the aggregate, reasonably likely to have a Curis Material Adverse Effect.
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(c) No consent, approval, license, permit, order or authorization of, or registration
declaration or filing with, any Governmental Authority is required by or with respect to Curis’in
connection with the execution and delivery of this Agreement or the consummation of the
transactions contemplated hereby, except for (i) the filing of a pre-merger notification report
under the HSR Act, (ii) the filing of the Certificate of Merger with the Delaware Secretary of
State, (iii) the filing of the Articles of Merger with the Secretary of State of the State of Texas
and the issuance of a certificate of merger by the Secretary of State of the State of Texas, (iv) the
filing of the Registration Statement with the SEC and the effectiveness thereof, (v) the ,
registration of the Surviving Company Common Stock under the Exchange Ac,t, (vi) such
consents, approvals, orders, authorizations, registrations, declarations and filings as may b’e'
required under applicable state securities laws and (vii) such other consents, licenses, permits
orders, authorizations, filings, approvals and registrations which, if not obtained or n;ade, woixld

not be reasonably likely, individually or in the aggregate, to have a Curis Material Adverse
Effect.

44 Continuity of Business Enterprise; Reorganization Classification. Curis
here.by represents and warrants to each Company and to the stockholders of each Company
(which representation and warranty shall survive the Closing) that the Merger will satisfy the
continuity of business enterprise test of Treasury Regulation Section 1.368: (d). ’

ARTICLE V
CONDUCT OF BUSINESS PENDING THE MERGER

5.1 Conduct of Business by Company Pending the Merger. Each Company
covenants and agrees with the other Parties that, between the date hereof and the Effective Time,
except as expressly required or permitted by this Agreement or unless each other Party shall '
otherwise agree in writing, such Company shall conduct and shall cause the businesses of each of
its Subsidiaries to be conducted only in, and such Company and its Subsidiaries shall not take
any action except in, the ordinary course of business and in a manner consistent with past
practice. Each Company shall use its commercially reasonable best efforts to preserve intact the
business organization and assets of such Company and each of its Subsidiaries, and to operate,
and cause each of its Subsidiaries to operate, according to plans and budgets provided to each
other Party, to keep available the services of the present officers. employees and consultants of
such Company and each of its Subsidiaries and, except as set forth in Section 5.1 of the
Company Disclosure Schedule, to maintain in effect Company Material Contracts and to
preserve the present relationships of the Company and each of its Subsidiaries with licensors,
licensees, sponsors, customers, suppliers, consultants and other Persons with which the Company
or any of its Subsidiaries has business relations. By way of amplification and not limitation,
except as expressly permitted by this Agreement or except as set forth in the Company
Disclosure Schedule, neither the Companies nor any of their respective Subsidiaries shall,
between the date hereof and the Effective Time, directly or indirectly do, or propose to do, any of
the following without the prior written consent of each other Party:
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. (a) amcpd or otherwise change the Certificate or Articles of Incorporation or By-laws
or equivalent organizational document of the Company or any of its Subsidiaries or alter through

merger, liq\..\idation, reorganization, restructuring or in any other fashion the corporate structure
or ownership of Company or any of its Subsidiaries;

(b) issue, sell, transfer, pledge, dispose of or encumber, or authorize the issuance
sale, transfer, pledge, disposition or encumbrance of, any shares of capital stock of any class’ or
any.options, warrants, convertible securities or other rights of any kind to acquire any shares,of
capital stock, or any other ownership interest of the Company or any of its Subsidiaries (except
for the issuance of Company Common Stock upon the exercise of Company Options or
Company Warrants outstanding on the date hereof or upon the conversion of any convertible
securities outstanding on the date hereof); or sell, transfer, pledge, dispose of or encumber, or
authorize the sale, transfer, pledge, disposition or encumbrance, of any assets of the Comp,anv or
any of its Subsidiaries (except for sales of assets in the ordinary course of business and in a ‘
manner consistent with past practice) or redeem, purchase or otherwise acquire, directly or
indirectly, any of the capital stock of the Company or interest in or securities of" any Su’bsidiarv;

(c) declare, set aside or pay any dividend or other distribution (whether in cash, stock
or property or any combination thereof) in respect of any of its capital stock (except that a’
wholly owned Subsidiary of any Company may declare and pay a dividend to its parent); split
combine or reclassify any of its capital stock or issue or authorize or propose the issuanc; of a;w
other securities in respect of, in lieu of or in substitution for shares of its capital stock or amend
the terms of, repurchase, redeem or otherwise acquire, or permit any Subsidiary to repurchase,
redeem or otherwise acquire, any of its securities or any securities of its Subsidiaries, or propose
to do any of the foregoing;

(@  sell, transfer, lease, out-license, out-sublicense, mortgage, pledge, dispose of,
encumber, grant or otherwise dispose of any Intellectual Property Rights, or amend or modify in
any material way any existing agreements with respect to any Intellectual Property Rights,
except for (i) non-exclusive licenses granted pursuant to material transfer agreements entered
into in the ordinary course of business consistent with past practice and (ii) non-exclusive
research licenses granted as part of a research agreement that is otherwise permitted under this
Agreement;

(e) acquire (by merger, consolidation, acquisition of stock or assets or otherwise) any
corporation, limited liability company, partnership, joint venture or other business organization
or division thereof: incur any indebtedness for borrowed money or issue any debt securities or
assume, guarantee or endorse or otherwise as an accommodation become responsible for, the
obligations of any Person, or make any loans, advances or enter into any financial commitments,
except in the ordinary course of business consistent with past practice and as otherwise permitted
under any loan or credit agreement to which the Company is a party; authorize any capital
expenditures which are, in the aggregate, in excess of $100,000 for the Company and its’
Subsidiaries taken as a whole; or enter into or amend in any material respect any contract,
agreement, commitment or arrangement with respect to any of the matters set forth in this

Section 5.1(e);
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6] hire any employee or consultant; terminate any employee or consultant, except in
the ordinary course of business consistent with past practice; increase the compensation
(including, without limitation, bonus) payable or to become payable to its officers or employees
except for increases in salary or wages of employees of the Company or its Subsidiaries who aré
not officers of the Company in the ordinary course of business consistent with past practices, or
grant any severance or termination pay or stock options to, or enter into any employment or ,
severance agreement with any director, officer or other employee of the Company or any of its
Subsidiaries, or establish, adopt, enter into or amend any collective bargaining, bonus, profit
sharing, thrift, compensation, stock option, restricted stock, pension, retireme;u, deferred
compensation, employment, termination, severance or other plan, agreement, trust. fund, policy
or arrangement for the benefit of any current or former directors, officers or empldy’ées;

() change any accounting policies or procedures (including procedures with respect
10 reserves, revenue recognition, payments of accounts payable and collection of accounts
receivable) unless required by statutory accounting principles or GAAP;

(h) create, incur, suffer to exist or assume any Lien on any of their material assets
other than Liens outstanding on the date hereof;

. §)) other than in the ordinary course of business consistent with past practice, (i) enter
into any Company Material Contract, (ii) modify, amend or transfer in any material respect or
terminate any Company Material Contract or waive, release or assign any material rights or

claims thereto or thereunder or (iii) enter into or extend any lease with respect to real property
with any third party;

)] make any Tax election or settle or compromise any federal. state, local or foreign
income Tax liability or agree to an extension of a statute of limitations;

(k)  settle any material Litigation or waive, assign or release any material rights or
claims except, in the case of Litigation, any Litigation which settlement would not (i) impose
either material restrictions on the conduct of the Company’s business or any of its Subsidiaries or
(ii) for any individual Litigation item settled, exceed $50,000 in cost or value to the Company or
any of its Subsidiaries;

(1)  pay, discharge or satisfy any liabilities or obligations (absolute. accrued, asserted
or unasserted, contingent or otherwise), except in the ordinary course of business consistent with
past practice in an amount or value not exceeding $100,000 in any instance or series of related

instances or $250,000 in the aggregate orin accordance with their terms as in effect as of the
date hereof;

(m) engage in any {ransaction, or enter into any agreement, arrangement, of
understanding with, directly or indirectly, any Affiliate, other than those contemplated pursuant
to the terms of this Agreement and those existing as of the date hereof which are listed in the

Company Disclosure Schedule;

(n) fail to renew or maintain in full force and effect all insurance policies. as the case
may be, currently in effect or fail 1o pay any insurance premiums thereon; and
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(o) authorize, recommend, propose or announce an intention to do any of the

foregoing, or agree or enter into any agreement, contract commitment or arrangement to do an
of the foregoing. ¢

‘ 52 'Coop-eration. Subject to compliance with applicable law, from the date hereof
until the Effective Time, each Company shall, and shall cause each of their respective

Subsidiaries to, make its officers available 10 confer on a regular and frequent basis with one or
more representatives of the other Parties at reasonable times and upon reasonable advance notice
to report on the general status of ongoing operations and shall promptly provide the other Parties
or their counsel with copies of all filings made by such party with any Governmental Authority

I}l’: connection with this Agreement, the Merger and the transactions contemplated hereby and
thereby.

5.3 Confidentiality. The parties acknowledge that each of (i) the Non-Disclosure
Agreement dated June 11, 1998 between Creative and Ontogeny (as amended, the “CO
Agreement”). (i1) the Non-Disclosure Agreement between Creative and Reprc;oenesis (as
amended. the “CR Agreement”) (iii) the Non-Disclosure Agreement between Sntooeny and
Reprogenesis (the “OR Agreement”) and (iv) the Agreement Reearding Disclosurccof
Confidential Documents and Information dated January 10. 2000 by anDd among the Companies
(the “IP NDA™ and, collectively with the CO Agreement, the CR Agreement and the OR
Agreement, the "Confidentiality Agreements"), shall continue in full force and effect in
accordance with its terms.

54 Curis Certificate of Incorporation. Curis covenants and agrees with the other
Parties that, between the date hereof and the Effective Time. Curis shall not amend or modify the
Curis Centificate of Incorporation without the prior written consent of each Company.

ARTICLE V]
SOLICITATION OF OTHER PROPOSALS

6.1 Solicitation of Other Proposals.

(a)-  From the date hereof until the earlier of the Effective Time or the termination of
this Agreement in accordance with its terms, no Company shall. nor shall any Company permit
any of their respective Subsidiaries or any of their respective officers. directors, employees,
investment bankers, attorneys or other representatives, advisors or agents (collectively, the
“Representatives™) to, and each Company shall use its best efforts to cause each of its respective
non-officer and non-director Affiliates not to, directly or indirectly, (i) solicit, facilitate, initiate
or encourage, or take any action to solicit, facilitate, initiate or encourage, the making of any
proposal or offer that constitutes an Acquisition Proposal or the making of any inquiries
concerning an Acquisition Proposal or (ii) participate or engage in discussions or negotiations
with, or provide any information to, any Person concerning an Acquisition Proposal or which
might reasonably be expected 1o lead to an Acquisition Proposal; provided that, if such Company
has not breached this Section 6.1(a), nothing contained in this Agreement shall prevent such
Company or its Board of Directors, prior to the vote of the stockholders of such Company for
approval of this Agreement and the Merger, from furnishifig non-public information to, or
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entering into discussions or negotiations with, any Person (other than another Company) in
response to an unsolicited bona fide written Acquisition Proposal by such Person if and only to
the extent that (A) the Board of Directors of such Company believes in good faith (after
copsultation with its financial advisor) that such Acquisition Proposal is reasonably capable of
being completed on the terms proposed and would, if so consummated, result in a Superior
Proposal (as defined below), (B) such Company’s Board of Directors determines in good faith
aﬁer consultation with outside fegal counsel that such action is necessary for such Board of
Dlrethrs to comply with its fiduciary duties to stockholders under applicable law, (C) prior to
furnishing such non-public information to, or entering into discussions or neootia;ions with, such
Person, such Board of Directors receives from such Person an executed confil’demiality '
agreement with terms no more favorable to such Person than those contained in the —
Confidentiality Agreements and (D) prior 1o furnishing such non-public information to, or

entering into discussions or negotiations with, such Person, such Company has complied with the

provisions of Section 6.1(c). Without limiting the foregoing, it is understood that any violation
of the restrictions set forth in this Section 6.1(a) by any Representative of a Compan;f orits
Subsidiaries or anv non-officer and non-director Affiliate of such Company, wheihe; or not

acting on behalf of such Company or any of its Subsidiaries. shal be d
this Section 6.1(a) by such Company. , cemed to be a breach of

For purposes of this Agreement, the term “Acquisition Proposal™ shall mean any inquiry
proposal or offer after the date of this Agreement from any Person relating to: ,
o (1) _ any merger. consolidation, recapitalization, liquidation or other

dxref:t or indirect business combination. involving a Company or any of its Subsidiaries or
the issuance or acquisition of shares of capital stock or other equity securities of a
Company or any of its Subsidiaries (excluding the issuance of Company Common Stock
upon the exercise of Company Options or Company Warrants outstanding on the date
hereof or upon the conversion of any convertible securities outstanding on the date
hereof) or any tender or exchange offer that if consummated would result in any Person,
together with all Affiliates thereof, beneficially owning shares of capital stock or other
equity securities of a Company or any of its Subsidiaries: provided, however. that if any
pharmaceutical or biopharmaceutical company engaged in discussions with a Company
regarding the licensing of Intellectual Property Rights makes. in connection with and
relating 1o such discussions, an unsolicited inquiry, proposal or offer regarding the
acquisition of shares of capital stock representing 5% or less of the outstanding capital
stock of such Company, such an inquiry, proposal or offer shall not constitute an
Acquisition Proposal if, and only if, such inquiry, proposal or offer is disclosed in
reasonable detail in writing to the other Companies within three (3) Business Days and
the Chief Executive Officers of such other Companies agree that such inquiry, proposal
or offer does not constitute an Acquisition Proposal, with written confirmation to follow
within three (3) Business Days of such agreement; or

(2)  other than as set forth in Section 6.1 of the Company Disclosure
Schedule or as permitted pursuant to Section 5.1(d), the sale, lease, exchange, license
(whether exclusive or not), or any other disposition of any significant portion of a
material Intellectual Property Right, or any significant portion of the business or other
assets of a Company or any its Subsidiaries, or any-other transaction, the consummation
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of which sale, lease, exchange, license, disposition or transaction could reasonably be
expected to impede, interfere with, prevent or materially delay the consummation of the
transactions contemplated hereby or which would reasonably be expected to diminish
significantly the benefits to each other Company and Curis of the transactions
contemplated hereby; provided, however, that if any pharmaceutical or
biopharmaceutical company makes an inquiry, proposal or offer regarding any such sale,
lease, exchange, license, disposition or transaction, such inquiry, proposal or offer shall
not constitute an Acquisition Proposal if, and only if, such inquiry, proposal or offer is
disclosed in reasonable detail in writing to the other Companies within three (3) Business
Days and the Chief Executive Officers of such other Companies agree that such inquiry,

proposal or offer does not constitute an Acquisition Proposal, with written confirmation
to follow within three (3) Business Days of such agreement.

Each Party shall immediately cease and cause to be terminated and shall cause its respective
Representatives (and shall use its best efforts to cause its non-officer and non-director Affiliates)
to terminate all existing discussions or negotiations with any Persons conducted heretofore with
respect to, or that could reasonably be expected to lead to. an Acquisition Proposal. Each Party

;hall promptly notify its respective Representatives and non-officer and non-director Affiliates of
its obligations under this Section 6.1(a).

(b) Except as permitted by this Section 6.1(b), neither the Board of Directors of each
Company nor any committee thereof shall:

(1) approve or recommend, or publicly (or in a manner reasonably

likely to become public) propose to approve or recommend, any Acquisition Proposal
other than the Merger,

(2) withdraw or modify or publicly (or in a manner reasonably likely
to become public) propose to withdraw or modify in a manner adverse to each other Party
its approval or, except as provided below, recommendation (or the approval or, except as
provided below. recommendation of any committee of such Board of Directors) of the
Merger. this Agreement or the transactions contemplated hereby,

(3) upon a request by any of the other Parties to reaffirm its approval
or, except as provided below, recommendation of this Agreement or the Merger, fail to
do so within two (2) Business Days after such request is made,

(4)  enter, or cause such Company or any its Subsidiaries to enter, into
any letter of intent, agreement in principle, acquisition agreement or other similar
agreement related to any Acquisition Proposal, or

- (5) resolve or announce its intention to do any of the foregoing.

The immediately preceding sentence notwithstanding, in the event that prior to a Company
Meeting, the Board of Directors of such Company receives a Superior Proposal, then the Board
of Directors of such Company may, if such Company has complied with the provisions of
Section 6.1(a), (i) withdraw or modify, or propose to withdraw or modify, in a manner adverse to
the other Parties its recommendation of the Merger, this Agreement or the transactions
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contemplated hereby, or (ii) fail to reaffirm its recommendation of this Agreement or the Merger
after a request by the other Parties to do so; provided that (A) such Board of Directors
determines in good faith, after consultation with its outside counsel that taking such action is
required to satisfy the fiduciary duties of such directors and (B) such Company furnishes the
other Parties five Business Days’ prior wrilten notice of the taking of such action (which notice
shall include a description of the material terms and conditions of the Superior Proposal), during

which time the other Parties may make, and such Company shall consider, a counterproposal to
such Superior Proposal.

For purposes of the Agreement, the term “Superior Proposal” means any bona fide proposal by a
third party to acquire all or substantially all of the assets or capital stock o—f;_C(_)—m—pa"ny pursuant
to a tender or exchange offer, a merger, consolidation, a liquidation or dissolution, a
recapitalization, a sale of its assets or otherwise which is on terms which the Boar;i of Directors
of such Company determines by a majority vote of its directors in their good faith judgment to be
more favorable to the stockholders of such Company than the Merger (or any counterproposal
made by the other Parties), after receiving the written advice of the Company’s independent
financial advisor and after consultation with its outside counsel, and after taking into account the
terms and conditions of such Superior Proposal and all other relevant factors reTatino thereto
inciuding, the timing of the closing thereof, the risk of non-consummation, the abilify of the ’

Persgn making the Acquisition Proposal to finance the transaction contemplated thereby and any
required governmental or other consents. filings and approvals.

(c) In addition to the other obligations of the Parties set forth in this Section 6.1, the
Pan?es shall immediately (and in any event within one day) advise one another orally and in
writing of any Acquisition Proposal, any request for information with respect to any Acquisition
Proposal, or any inquiry with respect to or which could result in an Acquisition Proposal, and the
material terms and conditions of such Acquisition Proposal, request or inquiry (including the
identity of the Person making such Acquisition Proposal. request or inquiry). The Parties shall
inform one another on a prompt and current basis of the status and content of any discussions
regarding any Acquisition Proposal with a third party and as promptly as practicable of any
change in the price, structure or form of the consideration or material terms of and conditions
regarding any Acquisition Proposal or of any other developments or circumstances which could
reasonably be expected to culminate in the taking of any of the actions referred to in Section
6.1(b).

(d)  Nothing in this Section 6.1 shall (i) permit a Company to terminate this
Agreement (except as specifically provided in Section 9.1 hereof), (ii) permit a Company to enter
into any agreement with respect to an Acquisition Proposal during the term of this Agreement (it
being agreed that during the term of this Agreement, no Company shall enter into any agreement
with any Person that provides for, or in any way facilitates, an Acquisition Proposal (other than a
confidentiality agreement of the type referred to in clause (C) of Section 6.1(a) above)) or (1)
affect any other obligation of each Company under this Agreement.

(¢)  Nothing contained in this Section 6.1 shall prevent the Board of Directors of a
Company that is a Public Company from at anytime taking or disclosing to its stockholders a
position contemplated by Rule 14e-2 promulgated under the Exchange Act; provided that no
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Company or its Board of Directors shall, except to the extent permitted by Section 6.1(b),
propose to approve or recommend an Acquisition Proposal.

ARTICLE VII
ADDITIONAL AGREEMENTS

7.1 Proxv Statement/Prospectus; Reoistration Statement.

(a) As promptly as practicable following the date of this Agreement, Curis shall
prepare and file with the SEC the Registration Statement on Form S-4, in which the Joint Proxy
Statement shall be included as a prospectus, and shall use reasonable efforts to have the
Registration Statement declared effective by the SEC as promptly as practicable. Curis shall
obtain and furnish the information required to be included in the Registration Statement and,
after consultation with each Company respond promptly to any comments made by the SEC with
respect to the Registration Statement (which comments shall promptly be fumished to each
Company) and cause the prospectus included therein, including any amendment or supplement
thereto, to be mailed to the stockholders of each Company at the earliest practicable date after
the Registration Statement is declared effective by the SEC, provided that no amendment or
supplement to the Registration Statement will be made by Curis without consultation with each
Company and each of their respective counsels. Curis shall also take any action required to be
taken under Blue Sky or other securities Laws in connection with the issuance of Surviving
Company Common Stock in the Merger. i

(b) Each Company shall (1) as promptly as practicable following the date hereof
prepare a preliminary proxy or information statement relating to the Merger and this Agreement,
(ii) obtain and fumish the information required 1o be included by the SEC in the Joint Proxy
Statement, (iii) cause the Joint Proxy Statement and the prospectus to be included in the
Registration Statement, including any amendment or supplement thereto, to be mailed to their
respective stockholders at the earliest practicable date after the Registration Statement is declared
effective by the SEC, and (iv) use all reasonable efforts to obtain the necessary approval of the
Merger and this Agreement by their stockholders. No Company shall file with or supplementally
provide to the SEC or mail to its stockholders the Joint Proxy Statement or any amendment or
supplement thereto without the prior written consent of each other Company. Each Company
shall allow each other Company’s full participation in the preparation of the Joint Proxy
Statement and any amendment or supplement thereto and shall consult with each other Company
and its advisors concerning any comments from the SEC with respect thereto.

(c) Each Company shall include in the Joint Proxy Statement the recommendation of
its Board of Directors in favor of approval and adoption of this Agreement and the Merger,
except to the extent that the Board of Directors of such Company shall have withdrawn or
modified its recommendation of this Agreement or the Merger as permitted by Section 6.1(b).
Without limiting the foregoing, each Company agrees that its obligation under Section 7.2 to
duly call, give notice of and hold its Company Meeting as soon as practicable following the date
upon which the Registration Statement becomes effective shall not be affected by (1) the
commencement, public proposal, public disclosure or communication to such Company of any
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Acquisition P-roposal or (1) the withdrawal or modification by the Board of Directors of such
Company of its approval or recommendation of this Agreement or the Merger.

(d) The Parties shall, as promptly as practicable, make all necessary filings with
respect to the Merger under the Securities Act and the Exchange Act and the rules and
Regulations thereunder (including. without limitation, registration of the Surviving Company
Common Stock on a Form 8-A (the “Exchange Act Registration Statement”)) and under
applicable Blue Sky or similar securities laws, rules and Regulations, and shall use all reasonable
efforts to obtain required approvals and clearances with respect thereto.

(e) In the event that Curis is not permitted to include in the Registration Statement all
shares: gf Surviving Company Common Stock to be issued as Merger Consideration (“Excluded
Securities”) then, as promptly as practicable after the filing of the Registration Statement, Curis
shall file and shall use its commercially reasonable best efforts 10 have declared ef fective,a
“shelf” registration statement pursuant to Rule 415 under the Securities Act for the resale of the
Excluded Securities and use its commercially reasonable best efforts to keep such registration
statement effective for a period of two (2) years following the Effective Time or ifsTloner until
(1) all Excluded Securities have been sold pursuant to such registration statemem, or (ii) lhe, first
date on which each holder of Excluded Securities may sell all of such Excluded Securities held

by such holder without registration pursuant to Rule 144 under the Securities Act within a three-
month period.

7.2. ' Meetings.of Stockholders. Each Company shall promptly after the date hereof
take a.ll action necessary in accordance with the provisions of the DGCL or the TBCA and each
of t.helr Certificates or Articles of Incorporation and By-laws, respectively, to duly call, give
notice of and hold its Company Meeting as soon as practicable following the date upon which
the Registration Statement becomes effective and shall consult with Curis in connection
therewith. Once such Company Meeting has been called and noticed, the Company shall not
postpone or adjourn (other than for the absence of a quorum and then only 1o a future date agreed
to by the other Parties) such Company Meeting without the consent of each other Company. The
Boards of Directors of each Company shall have declared that this Agreement and the Merger is
advisable and, subject to Section 6.1(b), recommended that this Agreement and the Merger be
approved and authorized by the stockholders of such Company and include in the Registration
Statement.and Joint Proxy Statement a copy of such recommendation; provided, that each
Company, through its Board of Directors, shall submit this Agreement and the Merger to their
respective stockholders whether or not such Board of Directors at any time subsequent to making
such recommendation takes any action permitted by Section 6.1(b). Each Company shall solicit
from their respective stockholders proxies in favor of the Merger and shall take all other action
necessary or advisable to secure the vote or consent of such stockholders required by the DGCL
or the TBCA to authorize the Merger; provided that this provision shall not prohibit the Boards
of Directors of the Companies from taking any action permitted by Section 6.1 (b).

7.3 Access to Information. Upon reasonable notice. each Company shall (and shall
cause each of its Subsidiaries 10) afford to the other Parties” officers, employees, accountants,
counsel and other representatives, reasonable access, during normat business hours during the
period prior to the Effective Time, to all its properties, books, contracts, commitments and
records and, during such period. each Company shall (and_shall cause each of its Subsidiaries t0)
furnish promptly to the other Parties (i) a copy of each report. schedule, registration statement
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and other document filed or received by it during such period pursuant to the requirements of
federal securities laws and (ii) all other information conceming its business, properties and
personnel as each other Party may reasonably request. Unless otherwise required by law, each
Party shall, and shall cause its officers, employeés, accountants, counsel and other
representatives or persons who have access to such information to, hold any such information
which is non-public in confidence in accordance with the Confidentiality Agreements. No
information or knowledge obtained in any investigation pursuant 1o this Section 7.3 or otherwise
shall affect or be deemed to modify any representation or warranty contained in this Agreement
or the conditions to the obligations of the Parties to consummate the Merger.

7.4 All Reasonable Efforts; Further Assurances. -

(a) Upon the terms and subject to the conditions set forth in this Agreement, each
Party shall use all reasonable efforts to take, or cause to be taken, all appropriate actions, and do,
or cause to be done, and to assist and cooperate with the other Parties in doing, all things
necessary, proper or advisable to consummate and make effective, in the most expeditious
manner practicable, the Merger and the other transactions contemplated hereby. The Parues
shall use all reasonable efforts to:

) obtain all licenses, permits, consents, waivers, approvals,
authorizations, qualifications or Orders (including all United States and foreign
governmental and regulatory rulings and approvals), required to be obtained by each of
them, or any of their respective Subsidiaries, respectively, and the Parties shall make all
filings (including, without limitation. all filings with United States and foreign
governmental or regulatory agencies) under applicable Law required in connection with
the authorization, execution and delivery of this Agreement by them and the
consummation by them of the transactions contemplated hereby and thereby, including
the Merger (in connection with which the Parties will cooperate with each otherin
connection with the making of all such filings, including providing copies of all such
documents to the non-filing party and its advisors prior to filings and, if requested, will
accept all reasonable additions, deletions or changes suggested in connection therewith);

(i)  furnish all information required for any application or other filing
1o be made pursuant to any applicable law or any applicable Regulations of any
Governmental Authority (including all information required to be included in the Joint
Proxy Statement or the Registration Statement) in connection with the transactions
contemnplated by this Agreement; and

(iii)  lift, rescind or mitigate the effects of any injunction, restraining
order or other order adversely affecting the ability of any party hereto to consummate the
transactions contemplated hereby and thereby and to prevent, with respect 10 any
threatened injunction, restraining order or other Order, the issuance or entry thereof,

provided that no Party shall be under any obligation to (x) make proposals, execute or carry out
agreements or submit to Orders providing for the sale or other disposition or holding separate
(through the establishment of a trust or otherwise) of any assets or categories of assets material
(in nature or amount) to such Party or imposing or seeking to impose any material limitation on
the ability of such Party to conduct its business or own such assets or (y) otherwise take any step
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to avoid or eliminate any impediment which may be asserted under any Law governing
competition, monopolies or restrictive trade practices which, in the reasonable judgment of such
Party, might result in a limitation of the benefit expected to be derived by Curis as a result of the
transactions contemplated hereby or might adversely affect the Parties as a whole. None of the
Parties hereto will take any action which results in any of the representations or warranties made

by such Party pursuant to Articles IIl or IV, as the case may be, becoming untrue or inaccurate in
any material respect.

(b)  The Parties shall use all reasonable efforts to satisfy or cause to be satisfied all of
the conditions precedent that are set forth in Article VIII, as applicable to each of them, and to
cause the transactions contemplated by this Agreement to be consummated. Each Party, at the
reasonable request of another Party, shall execute and deliver such other instruments and do and
perform such other reasonable acts and things as may be necessary or desirable for effecting
completely the consummation of this Agreement and the transactions contemplated hereby.

1.5 Stock Options and Warrants.

(a) At the Effective Time, each outstanding Company Stock Option under the
Company Stock Plans, whether vested or unvested, shall, in accordance with the terms of such
Company Stock Option and such Company Stock Plan, by virtue of the Merger and without any
action on the part of the holder thereof, become and represent an option to acquire, on the same
terms and conditions as were applicable under such Company Stock Option, the same number of’
shares of Surviving Company Common Stock as the holder of such Company Stock Option
would have been entitled to receive pursuant to the Merger had such holder exercised such
option in full immediately prior to the Effective Time (rounded downward to the nearest whole
number), at a price per share (rounded upward to the nearest whole cent) equal to (i) the
aggregate exercise price for shares of Company Common Stock purchasable pursuant to such
Company Stock Option immediately prior to the Effective Time divided by (ii) the number of
full shares of Surviving Company Common Stock deemed purchasable pursuant to such
Company Stock Option in accordance with the foregoing.

(b) As soon as practicable after the Effective Time, the Surviving Company shall
deliver to the participants in Company Stock Plans appropriate notice setting forth such
participants' rights pursuant thereto and the grants pursuant to Company Stock Plans shall
continue in effect on the same terms and conditions (subject to the adjustments required by this
Section 7.5 after giving effect to the Merger).

(©) Curis shall take all corporate action necessary to reserve for issuance a sufficient
number of shares of Surviving Company Common Stock for delivery under the Company Stock
Plans assumed in accordance with this Section 7.5. As soon as practicable after the Effective
Time, and in any event within 30 days thereafter, the Surviving Company shall file one or more
registration staiements on Form S-8 (or any successor or other appropriate forms) with respect to
the shares of Surviving Company Common Stock subject 1o such options and shall use its
commercially reasonable best efforts to maintain the effectiveness of such registration statement
or registration statements (and maintain the current status of the prospectus or prospectuses
contained therein) for so long as such options remain outstanding.
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(d)  The Board of Directors of each Company (or Board committee administering
such plans) shall have approved, prior to the date of this Agreement, and shall take, prior to or as
of the Effective Time, all necessary actions. if any, pursuant to and in accordance with the terms
of the Company Stock Plans and the instruments evidencing the Company Stock Options, to
provide for the conversion of the Company Stock Options into options to acquire Surviving
Company Common Stock in accordance with this Section 7.5, and to provide that no consent of
the holders of the Company Stock Options is required in connection with such conversion.

(e) At the Effective Time, each outstanding Company Warrant (other than any
Company Warrant that by its terms otherwise expires by virtue of the Merger) shall, in
accordance with the terms of such Company Warrant, by virtue of the Merger and without any
action on the part of the holder thereof, become and represent a warrant to acquire, on the same
terms and conditions as were applicable under such Company Warrant, the same number of
shares of Surviving Company Common Stock as the holder of such Company Warrant would
have been entitled to receive pursuant to the Merger (including with respect to the treatment of
fractional shares) had such holder exercised such Company Warrant in full immediately prior to
the Effective Time, at a price per share (rounded upward to the nearest whole cent) equal to (i)
the aggregate exercise price for the shares of Company Common Stock purchasable pursuant to
such Company Warrant immediately prior to the Effective Time divided by (ii) the number of
full shares of Surviving Company Common Stock deemed purchasable pursuant to such
Company Warrant in accordance with the foregoing.

(f) The Board of Directors of each Company shall have approved, prior to the date of
this Agreement. and shall take, prior to or as of the Effective Time, all necessary actions,
pursuant 1o and in accordance with the terms of the Company Warrants, to provide for the
conversion of the Company Warrants into warrants to acquire Surviving Company Common
Stock in accordance with this Section 7.5, and to provide that no consent of the holders of any
Company Warrant is required in connection with such conversion.

(2)  Immediately prior to the Effective Time. the Subordinated Note of Ontogeny
payable to Atwill Holdings Limited (the “Ontogeny Convertible Note™) shall in accordance with
the terms of the Ontogeny Convertible Note and the Common Stock Purchase Agreement
pursuant to which such Ontogeny Convertible Note was issued, by virtue of the Merger and
without any action on the part of the holder thereof, become and represent (and Ontogeny will
issue 1o the holder of such note) an aggregate of 819.673 shares of Ontogeny Common Stock.

7.6 Notification of Certain Matters.

(a) A Panty shall give prompt notice to the other Parties of the occurrence, or non-
occurrence, of any event the occurrence, or non-occurrence, of which results in any
representation or warranty contained in this Agreement being untrue or inaccurate in any
material respect (or, in the case of any representation or warranty qualified by its terms by
materiality or Material Adverse Effect, then untrue or inaccurate in any respect) and any failure
of the Parties, as the case may be, to comply with or satisfy in any material respect any covenant,
condition or agreement to be complied with or satisfied by it hereunder; provided, however, that
the delivery of any notice pursuant to this Section 7.6 shall not limit or otherwise affect the
remedics available hereunder to the party receiving such notice.
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(b) A Party shall give prompt notice to the other Parties of (i) any notice or other
communication from any Person alleging that the consent of such Person is or may be required in
connection with the Merger; (ii) any notice or other communication from any Governmental
Authority in connection with the Merger; (iii) any Litigation, relating to or involving or
otherwise affecting such Party that relates to the consummation of the Merger; (iv) the
occurrence of a default or event that, with notice or lapse of time or both, will become a default
under any contract which is material to Curis or any Company Material Contract of such Party;
and (v) any change that is reasonably likely to have a Material Adverse Effect on such Party or is
likely to delay or impede the ability of any Party to consummate the transactions contemplated
by this Agreement or to fulfill their respective obligations set forth herein. |

(c) Each of the Parties shall give (or shall cause their respective Subsidiaries to give)
any notices to third Persons, and use, and cause their respective Subsidiaries to use, all
reasonable efforts to obtain any consents from third Persons (i) necessary, proper or advisable to
consummate the transactions contemplated by this Agreement, (ii) otherwise required under any
contracts, licenses, leases or other agreements in connection with the consummation of the
transactions contemplated hereby or (ii1) required 10 prevent a Material Adverse Effect on any of
the Parties from occurring. 1f any Party shall fail to obtain any such consent from a third Person,
such Party shall use all reasonable efforts, and will take any such actions reasonably requested by
the other Parties, to limit the adverse effect upon them, their respective Subsidiaries, and their
respective businesses resulting. or which would result after the Effective Time, from the failure
to obtain such consent.

7.7  Listing on the NASDAQ. Curis shall use its commercially reasonable best
efforts 1o cause the Surviving Company Common Stock to be issued in the Merger to be
approved for listing on NASDAQ National Market, subject to official notice of issuance, prior to
the Effective Time.

7.8 Public Announcements. A Party shall consult with and obtain the approval of
the other Parties before issuing any press release or other public announcement with respect to
the Merger or this Agreement and shall not issue any such press release prior to such
consultation and approval, except as may be required by applicable law or any listing agreement
related to the trading of the shares of either party on any national securities exchange or national
automated quotation system, in which case the Party proposing to issue such press release or
make such public announcement shall use reasonable efforts to consult in good faith with each
other Party before issuing any such press release or making any such public announcement.

79  Accountant’s Letters. Upon reasonable notice, the Panties shall use reasonable
efforts to cause their respective independent public accountants to deliver to the other Parties, as
the case may be, a letter covering such matters as are requested by the requesting Party, as the
case may be, and as are customarily addressed in accountant’s “comfort™ letters in connection
with registration statements similar to Form S-4.

7.10 Indemnification of Directors and Officers.

(a) - From and after the Effective Time, Curis (as the Surviving Company) shall, to the
fullest extent permitted by Law. honor all of each Compauy's obligations to indemnify (including
any obligations to advance funds for expenses) the current or former directors or officers of such
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Company for acts or omissions by such directors and officers occurring prior to the Effective
Time to the extent that such obligations of such Company to indemnify and advance expenses
exist on the date of this Agreement, whether pursuant to a Company’s Certificate or Articles of
Incorporation, a Company’s By-laws, individual indemnity agreements or otherwise, and such
obligations shall survive the Merger and shall continue in full force and effect in accordance with
the terms of the Companies’ Certificates or Articles of Incorporations, By-laws and such
individual indemnity agreements from the Effective Time until the later of (i) the expiration of
the applicable statute of limitations with respect to any claims against such directors or officers
arising out of such acts or omissions or (i1) in the case of any claims made prior to the expiration
of the applicable statute of limitations, the final disposition of such claims.

(b)  For a period of six years after the Effective Time, Curis (as the Surviving
Company) shall maintain in effect, if available, directors’ and officers’ liability insurance
covering those Persons who, as of immediately prior to the Effective Time, are covered by each
~ Company’s directors’ and officers’ liability insurance policy (the “Insured Parties”) on terms no
less favorable to the Insured Parties than those of such Company’s present directors’ and
officers’ liability insurance policy.

(c) The provisions of this Section 7.10 (i) are intended to be for the benefit of, and
will be enforceable by, each indemnified party, his or her heirs and his or her representatives and
(i1) are in addition to, and not in substitution for, any other rights to indemnification or
contribution that any such person may have by contract or otherwise.

711 Covenants for Tax-Free Status. Prior to and after the Effective Time, each
Party shall use all commercially reasonable efforts to cause the Merger to qualify as a
reorganization within the meaning of Section 368(a) of the Code, and will not take any action
reasonably likely to cause the Merger not to so qualify. After the Effective Time, Curis (as the
Surviving Company) shall continue at least one significant historic business line of each
Company, or use at least a significant portion of each Companys historic business assets in a
business, in each case within the meaning of Treasury Regulation Section 1.368-1(d).

7.12 Stockholder Agreements.

(a)© Concurrently with the execution of this Agreement. each Company is delivering
to the Other Companies a Stockholder Agreement in the form of Exhibit A attached hereto
executed by each director and officer of such Company, and each of their respective Affiliates,
from whom such Company has by then obtained such a Stockholder Agreement. 1f and to the
extent the following has not already been accomplished at the time of execution of this
Agreement, then, within 14 days after the date hereof, (i) Creative shall use its best efforts to
cause a Stockholder Agreement in the form of Exhibit A attached hereto to be executed and
delivered to the other Companies by each of Creative’s directors and officers, and each of their
respective Affiliates, and any other Affiliates of Creative (the “Creative Voting Commitment™),
(ii) Ontogeny shall use its best efforts to cause such a Stockholder Agreement to be executed and
delivered 1o the other Companies by each of Ontogeny’s directors and officers. and each of their
respective Affiliates, and such of its other stockholders as are necessary to obtain the requisite
vote of the stockholders of Ontogeny to approve this Agreement and the Merger, as well as the
amendment of the Ontogeny Certificate of Incorporation ir"substantially the form of Exhibit G
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attached hereto, in accordance with the DGCL and its Certificate of Incorporation (the
“Ontogeny Required Stockholder Vote™), and (iii) Reprogenesis shall use its best efforts to cause
such a Stockholder Agreement to be executed and delivered to the other Companies by each of
Reprogenesis’ directors and officers, and each of their respective Affiliates, and such of its other
stockholders as are necessary to obtain the requisite vote of the stockholder’s of Reprogenesis to
approve this Agreement and the Merger, as well as the amendment of the Reprogenesis Articles
of Incorporation in substantially the form of Exhibit H attached hereto, in accortc:iance with the
TBCA and its Articles of Incorporation (the “Reprogenesis Required S;ockholder Vote™),
provided, however, that the obligation of Ontogeny to deliver the Stockholder Aoreemen;S
rep_reseming the Ontogeny Required Stockholder Vote, and the obligation of Re;rogenesis to
deliver Stockholder Agreements representing the Reprogenesis Required Stockholder Vote, is
subject to the satisfaction of such obligation by the other such Company. ’

_ (b) If, within 14 days after the date of this Agreement, Ontogeny has been able to
obtain Stockholder Agreements representing the Ontogeny Required Stgckholder Vote, except
that it‘has not been able to obtain Stockholder Agreements from stockholders whose vc;te‘is P
sufficient to approve amendment of any or all of Sections D.4(h) or E.4(h) of Article Fourth of
the Ontogeny Certificate of Incorporation, Section 4(h) of the Centificate of Designation of the
Seri_cs C-1 Convertible Preferred Stock thereunder, or Section 4(h) of the Ceniﬁ:me of
Designation of the Series G Convertible Preferred Stock thereunder (as the case may be, the
“Applicable Preferred Stock Provisions™) in substantially the manner contemplated by éxhibit G
attached hereto (the Ontogeny Required Stockholder Vote, excluding the requisite stockholder
vote described in the foregoing exception, being referred to herein as the “Ontogeny Minimum
Required Stockholder Vote™), and if Reprogenesis has been able to obtain Stockholder
Agreements representing the Reprogenesis Stockholder Vote, then Curis and the Companies
shall cooperate in good faith, within 28 days after the date of this Agreement, to prepare and
adopt mutually acceptable amendments to the Certificate of Incorporation of Curis and to this
Agreement that will (i) authorize a class or series of convertible capital stock of Curis which has
the minimum rights necessary 1o satisfy the requirements of the Applicable Preferred Stock
Provisions as they apply to the Merger, (ii) provide for the conversion of the shares of Ontogeny
Preferred Stock to which the Applicable Preferred Stock Provisions relate into such new class or
series of convertible stock of Curis (rather than into Common Stock of Curis) on a basis
otherwise consistent with Section 2.1(b), and (iii) make such other changes, if any, as may be
necessary or appropriate to give effect to the foregoing.

(©) Each Company acknowledges and agrees to be bound by and comply with the
provisions of paragraph 2 of each of the Stockholder Agreements, as applicable to such
Company, as if a party thereto, with respect to transfers of record of ownership of shares of
Company Stock, and agrees t0 notify the transfer agent for any such shares and provide such
documentation and do such other things as may be necessary 1o effectuate the provisions of such

Stockholder Agreements.

7.13 Affiliate Agrcements.

(a) ldentified in Section 7.13 of each Company Disclosure Schedule is a list of each
Person who is a director or executive officer of the Company and, to the Company’s best
Knowledge, each Person who s a holder of 10% or more of the outstanding Voting Stock of
such Company, and such Persons are, in the reasonable judgment of such Company, all Persons
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who are “affiliates” of such Company within the meaning of Rule 145 promulgated under the
Securities Act (“Rule 145”). Each Company shall provide such information and documents as
any other Pany shall reasonably request for purposes of reviewing such list and shall notify such
other Parties in writing regarding any change in the identity of its affiliates prior to the Closing
Datg. Each Company shall use its best efforts 1o deliver or cause to be delivered to the other 7
Parties no later than the date of the filing of the Registration Statement from each of their
respective affiliates, an executed agreement, in substantially the form aitached hereto as Exhibit
E (al? “Affiliate Agreement”), by which each such affiliate agrees to comply with the applicable
requirements of Rule 145 and other applicable securities laws. Curis shall be entitled to place
appropriate legends on the certificates evidencing any Surviving Company Common Stock to be
recelved. by such affiliates pursuant 1o the terms of this Agreement, and to issue appropriate sto
trgnsfer instructions to the transfer agent for the Surviving Compaﬁy Common Stock consistenlt)
}vnh the terms of the Affiliate Agreements (provided that such legends or stop lransfér
instructions shall be promptly removed. after the required reslrictbed period).

(b) Curis §h_all, at .all times during the two (2) year period beginning on the Closing
Date, whether or not it is subject 1o the reporting requirements of Section 13 or Section 15(d)cof

the Exchange Act, comply with the current public information requirements of Rule 144(c)(1)
promulgated under the Securities Act.

7.14 SEC_Filinos. Prior to the Effective Time, each Company that is a Public
Company shall (a) timely file with the SEC each periodic or current report required to be filed by

it under the Exchange Act and (b) promptly after filing such report. furnish each other Party with
a copy. )

7.15 Maintenance, Prosecution and Filing Obligations. Each Company shall pay
the costs of preparation for filing, prosecution and maintenance of each of their respective
Intellectual Property Rights as required and shall not permit the lapse of any filings following the
execution of this Agreement, except in its reasonable business judgment in light of the
transactions contemplated hereby. Each Company shall provide copies of all filings and
evidence of payments under this Section 7.15 to the other Parties.

716 Certain Aereements. Each Company irrevocably and unconditionally agrees
that it (a) will vote all of the shares of Curis Common Stock owned by it in favor of the Merger
Agreement and the Merger at any meeting or meetings of Curis’s stockholders called to vote
upon the Merger Agreement and the Merger; (b) will not vote such shares (or otherwise provide
a proxy or consent or a voting agreement with respect thereto) in favor of any other Acquisition
Proposal; and (c) will timely take all action necessary to (i) elect as directors of Curis the persons
designated on or pursuant 10 Schedule 1.5, (ii) amend the Curis Certificate of [ncorporation to
eliminate the ability of Curis stockholders to act by written consent and (iii) approve a Curis
employee, director and consultant stock plan.

717 Lock-Up Agreements. Each Company shall use its best efforts to deliver or
cause to be delivered to the other Parties no later than the date of the filing of the Registration
Statement from each Company officer and director and each Person who is an Affiliate of each
such officer and director, an executed agreement. in substantially the form attached hereto as
Exhibit F (a “Lock-Up Agreement”); provided, however, that no Company shall be obligated to
deliver its Lock-Up Agreements to the other Companies unless both other Companies also

40

PATENT
REEL: 012563 FRAME: 0168



deliver gll of their required Lock-Up Agreements. The Surviving Company may impose stop-
transfer instructions with respect to the shares subject to the foregoing restriction until the end of
said period.

. 7.18  Curis Board Authorization. In connection with obtaining the exemption of
certain transactions from the requirements of Section 16 of the Exchange Act pursuant to Rule
16b-3 thereunder, Curis shall use its best efforts to approve, by resolution of its Board of

Directors, the acquisition of Surviving Company Common Stock by its officers and directors in
the Merger. ’

7.19  Best Efforts Obligations. Where provisions of this Agreement (including
without limitation, Sections 7.4, 7.12, 7.13, 7.17 and 7.18) require a Company to use its l:;:st
e_ffons or its reasonable efforts to obtain consents, waivers, approvals, authorizations, agreements
(including Stockholder Agreements, Affiliate Agreements and Lock-Up Agreements} o? the like
frOfn any other Person, or otherwise to cause any other Person to take action or refrain from
taking action, such Company shall not be obligated to pay any amount or provide anything of
value (other than filing fees and other required amounts in the case of Governmental Aulhoorilies)
to such other Person to induce such Person to act in the desired manner.

ARTICLE VIII
CONDITIONS OF MERGER
8.1 Conditions to Obligation of Al Parties to Effect the Merger. The respective

obligations of each Party to effect the Merger shall be subject to the satisfaction at or prior to the
Effective Time of the following conditions:

(a) Effectiveness of the Registration Statements. The Registration Statement and
the Exchange Act Registration Statement shall have been declared effective; no stop order
suspending the effectiveness of the Registration Statement or the Exchange Act Registration
Statement shall have been issued by the SEC and no proceedings for that purpose shall have been
initiated: and no similar proceeding in respect of the Joint Proxy Statement shall have been
initiated or, to the Knowledge of any Party, threatened by the SEC.

(b)  Stockholder Approval. This Agreement and the Merger shall have been
authorized by the requisite vote of the stockholders of each Company in accordance with the
provisions of the DGCL or the TBCA (as the case may be) and the Certificate or Articles of
Incorporation and By-laws of each respective Party.

()  HSR Act. The waiting period applicable to the consummation of the Merger
under the HSR Act shall have expired or been terminated.

(d) No Injunctions or Restraints; Illeg ality. No Court or Governmental Authority

having jurisdiction over any Party shall have enacted, issued, promulgated, enforced or entered
any Law, Regulation or Order (whether temporary, preliminary or permanent) which is then in
effect and which has the effect of making the Merger illegal or otherwise preventing or
prohibiting consummation of the Merger. -
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(6) ~ NASDAQ. The shares of Surviving Company Common Stock issuable to the
stockholders of lhf: Companies pursuant to this Agreement shall have been approved for listing
on NASDAQ National Market subject to official notice of issuance. ©

) f\ppraisal Sharecs. -The Appraisal Shares of Ontogeny shall comprise not more
fhan 5% of the issued and outstanding Ontogeny Common Stock and not more than 5% of the
1ssued and outstanding Ontogeny Preferred Stock.

(®) Dissenting Shares. The Dissenting Shares of Re | i

- _ progenesis shall comprise not
more t_han 5% of the issued and outstanding Reprogenesis CommonDSlock and not mopre than 5%
of the issued and outstanding Reprogenesis Preferred Stock. -

(h) Charter Amendments. An amendment to the Amended and Restated Certificate
of Incorporation of Ontogeny in substantially the form of Exhibit G attached hereto shall have
been duly adopted and filed with the Secretary of State of the State of Delaware. unless Section
?. 12(b) of this Agreement has become applicable, in which case such amendmex’lt shall not
mclude‘an amendiment of the Applicable Preferred Stock Provisions. Articles of Amendment to
the Articles of Incorporation of Reprogenesis in substantially the form of Exhibit H attached
hcrefo shall have been duly adopted and filed with the Secre'tary of Siate of the State of Texas. If
Section 7.12(b) has become applicable, an amendment to the Curis Certificate of lncorporatio;a

as contemplated by Section 7.12(b) shall have been duly adopted and filed with t
State of the State of Delaware. P iled with the Secretary of

8.2 Additional Conditions to Obligation of Each Partv to Effect the Merger. The
re§pective obligations of each Party to effect the Merger shall be subject to the satisfaction at or
prior to the Effective Time of the additional following conditions by each other Party, any or all
of which may be waived by such Party, in whole or in part, to the extent permitted by applicable
Law:

(a) Representations and Warranties. The representations and warranties of each
other Party contained in this Agreement shall be true and correct in all material respects on and
as of the Effective Time, except for (x) changes contemplated by this Agreement (including the
Disclosure Schedules hereto), (y) those representations and warranties that are qualified by
materiality or by Company Material Adverse Effect or Curis Material Adverse Effect, as the case
may be, in which case such representations and warranties shall be true and correct in all respects
subject 1o such qualifications and (z) those representations and warranties which address matters
only as of a panticular date (in which case such representations and warranties shall be true and
correct in all material respects, on and as of such panticuiar date, with the same force and effect
as if made on and as of the Effective Time), and such Party shall have received certificates to
such effect signed by the Chief Executive Officer and Chief Financial Officer of each other

Party.

(b) Agrcements and Covenants. Each other Party shall have performed or complied
in all material respects with all agreements and covenants required by this Agreement to be
performed or complied with by it on or prior 1o the Effective Time,-and such Party shall have
received certificates to such effect signed by the Chief Executive Officer and Chief Financial

Officer of each of other Party. -
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()  Regulatory Approvals. All approvals and consents of applicable Courts and/or
Governmental Authorities required for each other Party to consummate the Merger shall have

been. received, except for such approvals and consents the failure of which to have been so
received, shall not have had, or be reasonably be expected to have, a Company Material Adverse
Effect or a Curis Material Adverse Effect, as the case may be.

(d)  Third Party Consents. Such Party shall have received evidence, in form and
substance reasonably satisfactory to it, that the licenses, permits, consents, waivers, approvals
authorizations, qualifications or Orders of Governmental Authorities and other third parties ’
required by each of the other Parties as described in the Company Disclosure Schedule of such
other Parties have been obtained, except where failure to have been so obtained. either
individually or in the aggregate, is not reasonably likely to have a Company Ma’terial Adverse
Effect or a Curis Material Adverse Effect, as the case may be. Notwithstanding the foregoing (1)
Creative shall have received evidence, in form and substance reasonably satisfactory 1o ; 1ha:t,
the licenses, permits, consents, waivers, approvals. authorizations, qualifications or‘Order‘s of
Governmental Authorities and other third parties set forth on Schedule 8.2(d) of the Company
Disclosure Schedules of each of the other two Companies shall have been obtained; (ii) ]
Ontogeny shall have received evidence, in form and substance reasonably satisfact’orv to it, that
the licenses, permits, consents, waivers, approvals. authorizations, qualifications or O}ders l)f
Governmental Authorities and other third parties set forth on Schedule 8.2(d) of the Company
Disclosure Schedules of each of the other two Companies shall have been obtained; and (iii) ’
Reprogenesis shall have received evidence. in form and substance reasonably satisfactory to it,
that the licenses, permits, consents, waivers, approvals, authorizations, qualifications or Orders
of Governmental Authorities and other third parties set forth on Schedule 8.2(d) of the Company
Disclosure Schedules of each of the other two Companies shall have been obtained.

(e) Tax Opinions. Such Party shall have received a written opinion from its counsel
to the effect that the Merger will be treated for federal income tax purposes as a tax-free
reorganization within the meaning of Section 368(2) of the Code; provided that if such counsel
does not render such opinion, this condition shall nonetheless be deemed satisfied if counsel for
any other Company renders such opinion to such Party (it being agreed that each Company shall
provide reasonable cooperation, including making reasonable representations, to each Company
counsel to enable it to render such opinion).

ARTICLE IX
TERMINATION, AMENDMENT AND WAIVER

9.1  Termination. This Agreement may be terminated and the Merger contemplated
hereby may be abandoned at any time prior to the Effective Time, notwithstanding approval
thereof by the stockholders of each Party:

(a) By mutual written consent duly authorized by the Boards of Directors of each
Party; or

(b) By any Company if the Merger shall not have been consummated on or before
August 31, 2000; provided. that the right to terminate this Agreement under this Section 9.1(b)

43

PATENT
REEL: 012563 FRAME: 0171



shall not be available to any Company whose failure to fulfill any obligation under this
Agreement has been the cause of, or resulted in, the failure of the Merger to have been
consummated on or before such date; or

(c)‘ By any Company if a Court of competent jurisdiction or Governmental Authority
shall have issued an Order, decree or ruling or taken any other action, in each case which has

become final and non-appealable, which restrains, enjoins or otherwise prohibits the Merger; or

. (d) By any Company, if, at the Company Meeting of any other Company (including
any adjournment or postponement thereof), the requisite vote of the stockholders of such other
Company to authorize this Agreement shall not have been obtained; provided that theright to
terminate this Agreement under this Section 9.1(d) shall not be available to anv Compa:y where
the failure to obtain such stockholder approval shall have been caused by the z;ction or failure to
act of such Company in breach of this Agreement; or

. (e) By any Company, if the Board of Directors of any other Company or any
committee thereof (the “Defaulting Party™) shall have (1) approved or recommended any
Acqui§itiqn Propo§al other than the Merger. (2) failed to present and recommend the
a\{thonzauon ofthfs Agreement and the Merger to the stockholders of such other Company, or
withdrawn or modified in a manner adverse to such Company, its recommendation of the ’
Merger, this Agreement or the transactions contemplated hereby, (3) failed to mail the Joint
Proxy Statement to its stockholders within five (5) Business Days of when the Joint Proxy
Statement was available for mailing or failed to include therein such approval and
recommendation (including the recommendation that the stockholders of such other Party vote in
favor of the Merger), (4) upon a request by any Panty to reaffirm the approval and
recommendation of the Merger, failed to do so within five (5) Business Days after such request
is made, (5) entered, or caused such other Company to enter, into any letter of intent, agreement
in principle, acquisition agreement or other similar agreement related to any Acquisition
Proposal, (6) recommended to the stockholders of such other Company, following the
commencement of a tender or exchange offer for outstanding shares of such other Company’s
Common Stock, that such stockholders tender their shares in such tender or exchange offer or
failed, within 10 days of the commencement of such offer, to recommend against acceptance of
such offer, (7) taken any action prohibited by Section 6.1, or (8) resolved by the Board of
Directors of such other Company or announced its intention to do any of the foregoing;

H By any Company, if such Company is not in material breach of.its obligations or
its representations and warranties under this Agreement, and if (i) there has been a breach at any
time by any other Company of any of their respective representations and warranties hereunder
such that Section 8.2(a) of this Agreement would not be satisficd (treating such time as if it were
the Effective Time for purposes of this Section 9.1(f)) or (i) there has been the willful breach on
the part of any other Company of any of its covenants or agreements contained in this Agreement
(other than the breach of a covenant which is dealt with in Section 9.1(e) above) such that
Section 8.2(b) of this Agreement would not be satisfied (treating such time as if it were the
Effective Time for purposes of this Section 9.1(f)). and. in the case of either clause (i) or (ii)
above, such breach (if curable) has not been cured within 30 days after written notice to both

other Companies;
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(g) By Creative, no later than 21 days after the date of thi i
shall have failed to deliver Stockholder Agreements representing t}:‘cls()l:tg;;r:; r;:’,i:)f;r(::ggeny
Required Stockholder Vote, or Reprogenesis shall have failed to deliver Stockholder Agreements
representing the Reprogenesis Required Stockholder Vote, in either case within 14 days after the
date of this Agreement;

(h) By Ontogeny, no later than 21 days after the date of this Agreement, if Creative
shall have failed to deliver Stockholder Agreements representing the Creative Voti;lg
Commitment, or Reprogenesis shall have failed to deliver Stockholder Agreements representing
the Reprogenesis Required Stockholder Vote, in either case within 14 days after the date of this
Agreement; or ) B

(1) By Reprogenesis, no later than 21 days afier the date of this Aereement if
Ontogeny shall have failed to deliver Stockholder Agreements representing tl:e Onlooe;ny
Minimum Required Stockholder Vote, or Creative shall have failed o deli?Jer Stockhc(’)lder
Agreements representing the Creative Voting Commitment, in either case within 14 days after
the date of this Agreement. ]

- ?.2 Effect of Termination. Except as provided in this Section 9.2, in the event of the
lermination of this Agreement pursuant to Section 9.1, this Agreement (other than this Section
9.2 and Sections 5.3, 9.3 and Article X hereof, which shall survive such termination) will
forthwith become void, and there will be no liability on the part of any Party or any of their
respective officers or directors to the other and all rights and obligations of any Party hereto will
cease, except that nothing herein will relieve any Party from liability for any breach, prior to
termination of this Agreement in accordance with its terms, of any representation, warranty,
covenant or agreement contained in this Agreement.

93 Fees and Expenses.

(a)  Except as set forth in this Section 9.3, all fees and expenses incurred in
connection with this Agreement and the transactions contemplated hereby shall be paid by the
Party incurring such expenses, whether or not the Merger is consummated; provided that each
Company shall share pro rata, in proportion to its proposed relative ownership of Curis upon
consummation of the Merger, all fees and expenses, other than attomeys’ fees, incurred in
relation to the printing and filing of the Joint Proxy Statement (including any preliminary
materials related thereto), the Registration Statement (including financial statements and
exhibits) and any amendments or supplements thereto, and any fees and expenses required to be
paid by Curis (it being understood that the HSR Act filing fee shall be borne equally by the

Companies).
(b)  Inthe event that any of the following occurs:

) any Party terminates this Agreement pursuant to Section 9.1(¢)
hereof; or

() (A) any Company or Companies (as applicable) 1erminat<?s this
Agreement pursuant to (y) Section 9.1(d) hereof as-a result of the faih.lre to receive the
requisite vote of the stockholders of any other Company (the “Breaching Party™) at the
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Company Meeting of the Breaching Party if, at the time of such failure an Acquisition
P.roposal to the Breaching Party shall have been made, or proposed communi?:ated o
disclosed in a manner which is or otherwise becomes public (incluéing bein knownli)
any stockholder of such Party) or (z) Section 9.1(f) hereof afier a breach bygan othe ’
Company (the “Breaching Party™) of any of the Breaching Party’s covenants ory r
agreements contained in this Agreement and (B) within one year of such termination
either (1).the Breaching Party or any of its Subsidiaries enters into an agreement wit}; an
Person \tvn.th respect to an Acquisition Proposal which provides for (x) I:ansfer or issuan d
of securities representing more than 50% of the equity or voting interests in the -
Breac.hmg Party, (y) a merger, consolidation, recapitalization or another transaction
resulting in the issuance of cash or securities of any Person (other than a reinco ti
ora bolding company merger that results in the stockholders of the Breaching Pr:r:ra o
owning all of the equity interests in the surviving corporation) to the stockhoners gf th
Breach}ng Party in exchange for more than 50% of the equity or voting interests in the )
Breaching Party or (z) transfer of assets, securities or ownership imerecsts representi

more than 50% of the consolidated assets or eaming power of the BreachinﬂpPanv Ionrg(2
any Person commences a tender offer that results in the acquisition by the Pcerson-m ki )o
the tender offer of a majority of the outstanding Company Common Stock e

then the Defaulting Party ing
Company that is n:t innrz\:l:a::; l?rr::ccilm“:t? it}:aga);%::tit:e e e Y 10 Fach other

: i gations or its representations and warranties
under this Agreement at the time of such termination (and, only in the case of clause (ii)(A)(y)
ab.ove, that has received the requisite vote of its stockholders at its Company Meeting to appzove
this Agreement), a fee in cash in the amount of $5 million (and therefore a total of $1c0.000 000
to both other Companies, if both are entitled to receive such fees), plus the amount of such ’
Company’s Stipulated Expenses (the “Termination Fee™), which Termination Fee shall be
payable by wire transfer of immediately available funds (i) in the case of a termination pursuant
to Section 9.1(e), at the time of such termination or (ii) in the case of a termination pursuant to
Section 9.1(d) or 9.1(f), at the time such agreement is entered into or such tender offer is
commenced, as the case may be, except as otherwise provided in Section 9.3(c) with respect to
Stipulated Expenses. Termination by any Company pursuant to Section 9.1(d) or 9.1(f) under
circumstances where the Termination Fee is then payable shall not be effective with respect to
the Company owing such Termination Fee until receipt of the Termination Fee by the other
Companies.

(©) If this Agreement is terminated pursuant to Section 9.1(f) (other than due to an
event after the date of this Agreement that results in a breach of a representation or warranty,
which event is entirely outside the control of the Breaching Party and due to no act or omission
to act of the Breaching Party), then the Breaching Party causing such termination shall reimburse
each other Party for all Stipulated Expenses not later than two (2) Business Days after the date of

such termination.

(d)  Asused in this Agreement, the term “Stipulated Expenses” shall mean those
reasonable fees and expenses actually incurred by any Company in connection with this
Agreement and the transactions contemplated hereby, including fees and expenses of counsel,
investment bankers, accountants, experts, consultants and other Representatives, including (y)
such Company's efforts to merge and (z) salaries, travel costs and expenses incurred by such
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Company as a result of changes to its business plan in contempliati i
: plation of the Merger; provid
that the Stipulated Expenses of any Company shall not exceed $750,000. ° rovided

‘ (e) Nothing in this Section 9.3 shall be deemed to be exclusive of any other rights or
remedies any Party may have hereunder or at law or in equity for any breach of this Agreement

010 h(e?cof alr; lhec clven; t:atf R_leprogen651§ terminates.tl_ﬁs Agreement pursuant to Section

s a result of the failure to receive the requisite vote of the Stockholders of Creative
at the Company Meeling of Creative, then Creative shall pay Reprogenesis a fee in the aggregate
amount of $1,500,000, which shall be payable by wire transfer of immediately availablegfﬁndgs
within five (5) business days of such termination. ~

(g) In the event that (i) any Company or Companies, as applicable, terminates this
Agreement pursuant to Section 9.1(d) hereof as a result of the failure to receive the requisite vote
of the stocl_\‘holders of any other Company (the “Failing Party”) at its Company Meeting to
approve this Agreement, and (ii) each such terminating Company has received the requci’sile vote
of its stockholders at its Company Meeting to approve this Agreement, and (iii) within one year
of such tgrminalion, the Failing Party or its Subsidiaries enters into an,aoreemcnt with any ’
Pt?rson with respect to an Equity Financing (as defined below) providin:Ihe Failing Compan
with gross proceeds equal to or greater than $50,000,000, then the Faili:0 Party shall pay pto ’
each plher Company that both has received the requisite vote of its stock;olde;s at itspCo;'n any
Meeting to approve this Agreement and is not in material breach of its obligations or its P
representations and warranties under this Agreement at the time of such termination, a fee in the
amount of $5.000.000 (and therefore a total of $10,000,000 to both other Companic; if both are
entitled to receive such fees). Such fee shall be payable by wire transfer of immediat’ely
available funds at the time the Failing Party has received at least $50,000,000 of gross proceeds
from such Equity Financing. Termination by any Company pursuant to Section 9.1(d) under
circumstances where the fee under this Section 9.3(g) is then payable shall not be effective with
respect to the Failing Party until receipt of such fee by each Company entitled to receive it. As
used is this Section 9.3, the term “Equity Financing” means a financing transaction (or series of
related transactions) in which a Company raises proceeds by sclling shares of its capital stock or
any security convertible into, or exchangeable or exercisable for, its capital stock.

(h)y  Inthe event that (i) any Company or Companies. as applicable, terminates this
Agreement pursuant to Section 9.1(f) hereof after a breach by any other Company (the
“Breaching Party”) of any of the Breaching Party’s covenants or agreements contained in this
Agreement, and (ii) within one year of such termination, the Breaching Party or its Subsidiaries
enters into an agreement with any Person with respect to an Equity Financing providing the
Breaching Company with gross proceeds equal to or greater than $50,000,000, then the
Breaching Party shall pay, to each other Company that is not in material breach of its obligations
or its representations and warranties under this Agreement at the time of such termination, a fee
in the amount of $5,000,000 (and therefore a total of $10,000.000 to both other Companies, if
both are cntitled to receive such fees). Such fee shall be payable by wire transfer of immediately
available funds at the time the Breaching Party has received at least $50,000,000 of gross
proceeds from such Equity Financing. Termination by any Company pursuant to Section 9.1(f)
under circumstances where the fee under this Section 9.3(h) is then payable shall not be effective
with respect to the Breaching Party until receipt of such fee by each Company entitled to receive

1
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() Notwithstanding any other provision hereof to the contrary, (i) the maximum
amount of the fees that any Company shall be obligated to pay to any other Company pursuant to
Sections 9.3(b), 9.3(f), 9.3(g) and 9.3(h), even if more than one of such Sections is ai)plicab]e
shall be $5,000,000 (and therefore a total of $10,000,000 to both other Companies, if both are’
entitled to receive such fees), and (ii) any Company shall be obligated to pay the Stipulated

Expenses of any other Company only once pursuant to Sections 9.3(b) and 9.3(c), even if more
than one of such Sections is applicable.

94  Amendment. This Agreement may be amended by the Parties hereto by action
taken by or on behalf of their respective Boards of Directors at any time prior to the Effective
Time, subject 1o Section 252 of the DGCL. This Agreement may not be amended except by an
instrument in writing signed by all of the Parties hereto.

9.5  Waiver. Atany time prior to the Effective Time, any Party hereto may extend
- the time for the performance by any other Party of any of the obligations or other acts required
hereunder, waive any inaccuracies in the representations and warranties of any other Party
contained herein or in any document delivered pursuant hereto and waive compliance by }any
other Party with any of the agreements or conditions contained herein. Any such extension or

waiver shall be valid if set forth in an instrument in writing signed by the Party or Parties to be
bound thereby.

ARTICLE X
GENERAL PROVISIONS

10.1  Survival of Representations and Warranties.

(a) Except as set forth in Section 10.1(b) of this Agreement, the representations,
warranties and agreements of each Party hereto will remain operative and in full force and effect
regardless of any investigation made by or on behalf of any other Party hereto, any Person
controlling any such Party or any of their officers, directors, representatives or agents whether
prior to or afier the execution of this Agreement.

(b)  The representations and warranties in this Agreement will terminate at the
Effective Time; provided, however. this Section 10.1(b) shall in no way limit any covenant or
agreement of the Parties which by its terms contemplates performance after the Effective Time
or after the termination of this Agreement pursuant to Article I1X.

102 Notices. All notices or other communications which are required or permitted
hereunder shall be in writing and sufficient if delivered personally or sent by a nationally-
recognized overnight courier or by registered or certified mail, postage prepaid, return r_eceip} .
requested, or by electronic mail, with a copy thereof to be delivered by mail (as aforesaid) within
24 hours of such electronic mail, or by telecopier, with confirmation as provided above

addressed as follows:
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If to Creative: Creative Biomolecules, Inc.
101 Huntington Avenue
Boston, Massachusetts 02111
Telecopier:  (617) 912-2995
Attention: Michael Tarmow, President
Cheryl Lawton, Esq., General Counsel

. and Vice President, Administration
With a copy to:

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
One Financial Center
Boston, Massachusetts 02111
Telecopier:  (617) 542-2211
Attention: Jeffrey M. Wiesen, Esq.
Lewis J. Geffen, Esq.

If to Reprogenesis:  Reprogenesis, Inc.
21 Erie Street
Cambridge, MA 02139
Telecopier:  (617) 499-2927
Attention: Daniel R. Omstead, President

With a copy to:

Baker Botts LLP

One Shell Plaza

910 Louisana

Houston, TX 77002

Telecopter:  (713) 229-1522
Attention: Walter J. Smith, Esq.

If to Ontogeny: Ontogeny, Inc.
45 Moulton Street
Cambridge, Massachusetts ¢2138
Telecopier:  (617) 876-0866
Attention: Doros Platika, President
Bruce A. Leicher, Vice President and General Counsel

With a copy to:

Foley, Hoag & Eliot LLP

One Post Office Square

Boston, Massachusetts 02109

Telecopier:  (617) 832-7000

Attention: Robert Birnbaum, Esq.
Jonathan Hulbert, Esq.

Ifto Curis:  to each of the Companies (with copies to its counsel).
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or to such other address as the Party to whom notice is to be given may have furnished to th
other Parties in writing in accordance herewith. All such notices or communicationsesh;ltbe
deemed to be received (a) in the case of personal delivery, on the date of such delive (b) " h
case of a nationally-recognized overnight courier, on the next Business Day after lhelz;ate vx:}rxl -
sent (c) in the case of facsimile transmission or telecopier or electronic mail, upon conﬁrmeden

rcfceipt, and-(d) in the case of mailing, on the third Business Day following the date on which the
piece of mail containing such communication was posted.

10.3  Certain Definitions. For purposes of this Agreement, the term:

ronsh Affiliate” means, Wll;l respect to any Person, any other Person that directly or-indirectly
ough one or more intermediaries, Controls, is Controlled b i "
: > , ¥y, or is under commo

with, such Person. h Control

. “Business pay " means any day other than a Saturday, Sunday or day on which banks are
- permitted to close in the State of New York or in the State of Delaware.

Co.n!rof " (including the terms “controlled by™ and “under common control with™) means
the possession, directly or indirectly or as trustee or executor, of the power to direct or cause the

direction of the management or policies of a Person, whether through the ownership of stock, as
trustee or executor, by contract or credit arrangement or otherwise. ’

Co‘ur( " means any court or arbitration tribunal of the United States, any domestic state
or any foreign country, and any political subdivision thereof. |

. “Exchange Agent” means any bank or trust company organized under the Laws of the
United States or any of the states thereof and having a net worth in excess of $100 million
designated and appointed to act in the capacities required under Section 2.6.

“Governmental Authority”” means any governmental agency or authority (other than a
Court) of the United States, any domestic state, or any foreign country, and any political
subdivision or agency thereof, and includes any authority having governmental or quasi-
governmental powers.

“Knowledge™ means (i) in the case an individual, knowledge of a particular fact or other
matter if such individual is actually aware of such fact or other matter and (ii) in the case of an
entity (other than an individual) such entity will be deemed to have “Knowledge” of a particular
fact or other matter if any individual who is serving, or has at any time served, as a director,
officer, partner, executor, or trustee of such Person has (while such individual is serving in such
capacity), or at any time had (while such individual was serving in such capacity), Knowledge of
such fact or other matter.

“Law" means all laws, statutes and ordinances of any Govemnmental Agency including
all decisions of Courts having the effect of law within its jurisdiction.

“[ien" means any morigage, pledge. security interest, attachment, encumbrance, lien
(statutory or otherwise), option, conditional sale agreement, right of first refusal, first offer.
termination, panticipation or purchase or charge of any kind (including any agreement to give
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any of the foregoing); provided, however, that the term “Lien” shall not include (i) statutory li
for Taxtfs, which are not yet due and payable or are being contested in good faith by a roryri:tms
proceedings, (i1) statutory or common law liens to secure landlords, lessors or renters gﬁdetr) :
leases or rental agreements confined to the premises rented, (iii) deposits or pledges made in
connection with, or to secure payment of, workers’ compensation, unemployment insurance, old
age pension or other social security programs mandated under applicable Laws, (iv) statutor;r o
common law liens in favor of carriers, warehousemen, mechanics and materialx,'nen to secure l'
clalm.s_for labor, materials or supplies and other like liens, and (v) restrictions on lr;nsfer o; )
securities imposed by applicable state and federal securities Laws.

o ngano.n means any suit, action, arbitration, cause of action, claim, complaint
criminal prosecution, investigation, demand letter, governmental or other administrative ’

proceeding, whether at law or at equity, before or by an i
_ , y Court or Governmental Aut
before any arbitrator or other tribunal. hority, or

Order means any judgment, order, writ. injunction or decree of any Court or
Governmental Authority.

organizatfi’g;sol{1 .rtnt;a?_s lj\-rll_mdwndual. cor;l)]oralion. partnership, association, trust, unincorporated
, limited liability company. other entity or group (as defi 1 ion 13

} Y. yorg ined in Sectio 3
the Exchange Act). P () of

“Regulation” means any rule or regulation of any Governmental Authority having the
effect of Law. .

“Subsidiary” or “Subsidiaries” of any Party or any other Person means any corporation
partnership, joint venture, limited liability company or other legal entity of which such Party 01:
such other Person, as the case may be, (either alone or through or together with any other
Subsidiary) owns, directly or indirectly, 50% or more of the stock or other equity interests the
holders of which are generally entitled to vote for the election of the board of directors or other
governing body of such corporation or other legal entity.

“Voting Stock” of any Company means the capital stock of such Company entitied to vote
upon the election of directors and upon other matters generally submitted to stockholders of such
Company for voting purposes.

10.4 Interpretation. When a reference is made in this Agreement t0 Sections,
subsections, Schedules or Exhibits, such reference shall be to a Section, subsection, Schedule or
Exhibit to this Agreement unless otherwise indicated. The words “include,” “includes” and
“including” when used herein shall be deemed in each: case to be followed by the words “without
limitation.” The word “herein” and similar references mean, except where a specific Section or
Article reference is expressly indicated, the entire Agreement rather than any specific Section or
Anticle. The table of contents and the headings contained in this Agreement are for reference
purposes only and shall not affect in any way the meaning or interpretation of this Agreement.

10.5 Severability. If any term or other provision of this Agreement is invalid, illegal
or incapable of being enforced by any rule of law, or public policy. all other conditions and
provisions of this Agreement shall nevertheless remain in full force and effect so long as the
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economic or legal substance of the transactions contemplated hereby is not affected in any
manner ?dversc to any Party. Upon such determination that any term or other provision is
|nval.|d, illegal or incapable of being enforced, the Parties hereto shall negotiate in good faith to
modify this Agreement so as 1o effect the original intent of the Parties as closely as possible in an

acccptable manner to the end that transactions contemplated hereby are fulfilled to the extent
possible. ‘

. 10.6 Entire Agreement. This Agreement (including all exhibits and schedules hereto)
conslitutes the entire agreement and supersedes all prior agreements and undertakings (other tha
the Confidentiality Agreements), both written and oral, among the Parties, or any ofb them, with "
respect to the subject matter hereof and, except as otherwise expressly prc;vided hetein ar; not
intended to confer upon any other Person any rights or remedies here‘under. ,

-10.7 Assignment. This Agreement shall not be assigned by operation of law or
otherwise. ' ’

10.8 Parties in Interest. This Agreement shall be binding upon and inure solely to the
benefit of each Party hereto, and other than with respect to Section 7.10 which the Parties intend
to establish third party beneficiary rights, nothing in this Agreement, express or impiied is
intended to or shall confer upon any other Person any right, benefit c;r remedy of any na;ure
whatsoever under or by reason of this Agreement. )

10.9 Failure or Indulgence Not Waiver; Remedies Cumulative. No failure or delay
on the part 6f any Party hereto in the exercise of any right hereunder will impair such right or be
construed 1o be a waiver of, or acquiescence in, any breach of any representation, warranty or
agreement herein, nor will any single or partial exercise of any such right preclude other or
further exercise thereof or of any other right. All rights and remedies existing under this
Agreement are cumulative to, and not exclusive 10. and not exclusive of, any rights or remedies
otherwise available.

10.10 Governing Law. This agreement and the agreements, instruments and
documents contemplated hereby will be governed by and construed in accordance with the Law
of the State of Delaware (exclusive of conflicts of law principles). State Courts within the State
of Delaware and, more particularly to the fullest extent such Court shall have subject matter
jurisdiction over the matter, the Court of Chancery of the State of Delaware, will have exclusive
jurisdiction over any and all disputes between the Parties, whether in law or equity, arising out of
or relating to this Agreement and the agreements, instruments and documents contemplated
hereby. The Parties consent to and agree to submit to the jurisdiction of such Courts, provided,
however, that such consent t0 jurisdiction is solely for the purpose referred to in this Section
10.10 and shall not be deemed to be a general submission to the jurisdiction of such Courts or in
the State of Delaware other than for such purpose. Each Party hereby waives, and agrees not 1o
assert in any such dispute, to the fullest extent permitted by applicable Delaware Law, any claim
that (i) such Party is not personally subject to the jurisdiction of such Courts, (ii) such Party and
such Party’s property is immune from any legal process issued by such Courts or (iii) any
Litigation commenced in such Courts is brought in an inconvenient forum.

W
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10.11 Counterparts. This Agreement may be executed in one or more counterparts,
and by the Parties in separate counterparts, each of which when executed shall be deemed to be
an original but all of which taken together shall constitute one and the same agreement.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Parties have caused this Agreement and Plan of
Merger to be executed as of the date first written above by their respective officers thereunto

duly authorized.

CREATIVE BIOMOLECULES, INC.

e

Name:
Title:

REPROGENESIS, INC.

By DCL«MLQ (LOWJG (‘LA

Name:
Title:

ONTOGENY, INC.

By_ L Sy :

Name:
Title:

CURIS, 1

By
Name:
Title:
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SECTION3.9

Intellectual Property
(2)

(1) Patents and applications therefore, registrations of trademarks and applications therefor,
domain names owned by Company or that are licensed or sublicensed to Company

@) See Attachment A to Schedule 3.9(a) for information regarding patents,
trademarks and applications therefore

(i)  Reprogenesis owns the domain name “Reprogenesis.com”.
(2)/ (3)Licenses, agreements and contracts relating to Intellectual Property Rights
(i)  See Schedule 3.11 and Schedule 5.1(d)
(b)

(1)  U.S. Patent No. 5,554,389 entitled “Urinary Bladder Submucosa Derived Tissue Graft,”
assigned to Purdue Research Foundation could have an adverse impact on the ability to
practice one aspect of Company’s possible business. License rights are available.

(2)  The Massachusetts Institute of Technology (“MIT™) License Agreement dated July 1,
1996, grants rights to M.LT. Case 6196 (Hydrogel) in all fields. Several years ago
Advance Tissue Sciences, Inc. (“ATS”) raised a potential dispute with MIT concerning
whether ATS accepted an offer by MIT of some of the 6196 Case rights (i.e., rights
outside the breast and urology field). MIT disagreed with the ATS position and
communicated its disagreement to ATS. To the Company’s knowledge, ATS has never
produced written documentation of any such acceptance. MIT’s position has been and
continues to be that the technology was properly licensed to Reprogenesis. Abo.ut. two
years ago, ATS contacted the Company to suggest the possibility of ATS ob.talmn.g a
sublicense from the Company in certain fields. No further correspondence on this subject
has taken place in the last seventeen months.

(3)  The Company is seeking, but may not ultimately obtain, certain foreign patent coverage
for MIT Case 6196 corresponding to U.S. Patent No. 5,709,854.

(c)
(1)  See Schedule 3.11
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(c)

¢)) ATS has a series of patents directed to cell culture systems based on the use of a stromal
cell layer to coat the three-dimensional matrix. Representative patents in the series
include U.S. Patent Nos. 4,963,489 (*’489 patent”) and 5,863,531 (*’531 patent”). The
Company does not believe that any of these ATS patents cover any current products.
While ATS has not asserted any of these patents are infringed by the Company’s current
products, about two years ago, ATS advised the Company of the existence of the ‘489

patent and suggested that the Company consider this patent in the context-of published
reports of the Company’s work on breast tissue.

(2)  Reprogenesis is considering whether it needs to take a license under the Purdue Research
Foundation patent identified in Schedule 3.9(b)(1) above.
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