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EXECUTION COPY
AMENDED AND RESTATED
CONTRIBUTION AGREEMENT
(BANA TO $S LLC)

THIS AMENDED AND RESTATED CONTRIBUTION AGREEMENT (this
“Agreement”’) is made as of August 23, 2001 (the “Agreement Date™) by and between BANK
OF AMERICA, N.A., 2 national banking association (the “Contributor™), and BANC OF
AMERICA STRATEGIC SOLUTIONS, LLC, a Delaware limited Hability company (the
“Issuer’™). The [ssuer and the Contributor are sometimes referred to herein individually as a
“Party” and collectively as “Parties.”

WITNESSETH

WHEREAS. the Contributor and the Issuer previously entered into that certain
Contribution Agreement, dated as of August 23, 2001 (the “QOriginal Coatribution Agreement™),
pursuant to which the Contributor made a capital contribution to the Issuer in the formofa
transfer, assignment and contribution of the Loans and Equity Interests ideatified on dnnex 4 to
the Original Contribution Agreement in the respective amounts described thereon; and

WHEREAS, pursuant to the Original Contribution Agreement, the [ssuct accepted from
the Contributor such transfer, assigament and contribution of the Contributed Assets and the
Participations and accepted certain responsibilities and obligations in respect thereof as provided
thereunder; and

WHEREAS, the Contributor and the Issuer desire to amend and restate the Original
Contribution Agreement in its entirety,

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which arc hereby acknowledged, the Issuer and Contributor hereby agree that the Original
Contribution Agreement shall be amended and restated in its entirety to read as follows:

1. Definitions.
1.1 In this Agreement and its Annexes, the following terms shall have the following
meanings: ;

“ A ffiliate” means “affiliate” as defined in either (a) Bankruptcy Code § 101(2) or
(b} Rule 144 of the Sccurities Act, as the context requires.

“Agent”, with respect to each Loan that is not a Bilateral Loan, has the meaning
given it on Annex A.

“Agent Expenses” means any costs, liabilities, losses, claims, damages, and
expenses incurred by, and any indemnification claims of, any Agent, for which such Agent has
recourse under the Credit Documents to the Contributor, but only to the extent attributable or
allocable to the Contributed Assets.
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“Agreement” is defined in the preamble.
“Agreement Date” is defined in the preamble.

“Assignment”, with respect to each Credit Agreement, means the document (if
any) in the form specified under such Credit Agresment for an assignment of the appilcabtc
Loans and any other document used to re-title any of the Loans.

“Assumed Obligations” means the [ssuer’s obligations and liabilities with
respect to, or in connection with, the Contributed Assets resulting from facts, events, or
circumstances arising or occurring on and after the Agreement Date; excluding, however, the
Retained Obligations. For clarity’s sake, “Assumed Obligations” includes all such obligations of
the Contributor as the issuer of Letters of Credit other than the Contributor’s agreements and
undertakings under the Fronting Agreement.

“Bankrupt Borrower™ means a Borrower with respect to which a Bankruptey
Case has been filed.

“Bankrupt Loans” means Loans with respect to which the applicable Borrower
is a Bankrupt Bortower.

“Bankruptcy Case”, with respect to each Bankrupt Borrower, has the meaning
given it in Annex 4.

“Bankruptcy Code” means the Bankruptcy Reform Act of 1978, 11 US.C
§§ 101 et seq., as amended.

“Bankruptey Court”, with respect to each Bankruptcy Case, has the meaning
given to it in dnnex 4.

“Bankruptcy Orders”, with respect to cach Bankrupt Borrower, is defined in
Annex 4. . ’
. “Baukruptcy Rules” means the Federal Rules of Bankruptcy Procedure and any
corresponding or other local rules of the Bankruptcy Court.

“Bar Date”, with respect to each Bankrﬁpkcy Case, means the last date fixed by
the applicable Bankruptcy Court pursuant to the Bankruptey Code or the Bankruptey Rules on
which proofs of claim or interest may be filed in the applicable Bankruptcy Case, as set forth on
Annex A.

“Benefit Plan” means an “‘employee benefit plan” subject to Title [ of ERISA, 2
“plan” subject to Section 4975 of the Code or any Entity whose assets include the assets of any
such employee benelit plan or plan, as the case may be.

“Bilateral ABL” means cach Bilateral Loan identified as such on Annex 4.
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“Bilaterzl Collateral™ means, with respect to each Bilateral Loan, the propenty,
whether real or personal, tangible or intangible, of whatever kind and wherever located, whether
now owned or hereafter acquired or created, in or over which such an Encumbrance of the nature
referred to in clause (a) of the definition of such item has been, or is purported to have been,
granted to or for the benefit of the Lender under the Credit Documents with respect to such
Bilateral Loan.

“Rilateral Loan”™ means each Loan identified as such on Annex A.
“Borrower” means sach borrower identified on Aanex A.

“Business Day” means any day that is not {1} a Saturday, (ii) a Sunday, or {iii}
any other day on which commercial banks are authorized or required by law to be closed in the
City of New York; provided, that when used with respect to the LIBO Rate, the term “*Business
Day" shall also mean that such day is a day on which commercial banks ars open for
internationai business (including dealings in Dollar deposits) in London.

“Class A Credit Enhancer” means MBIA Insurance Corporation, an insurance
company incorporated under the laws of the State of New York.

“lass A Notes” is defined in the Indenture.

“Caode” means the Internal Revenue Code of 1986, as amended, and the rules and
regulations promulgated under it.

“Collateral” means any property, whether real or personal, tangible or intangible,
of whatever kind and wherever located, whether now owned or hereafter acquired or created, in
or over which an encumbrance of the nature referred to in item (a) of the definition of
“Encumbrance’” has been, or is purported to have been, granted to or for the benefit of the
Lenders under the Credit Documents.

“Collateral Type” means for each Bilateral Loan each “Collateral Type™ (x)
'w}uch is specified in the collateral chart within the PPM Descriptive Report for such Bilateral
Loan and, where separately identified, each subtype thereof and (¥} as to which dnnex 4 bears a
notation that the Issuer has not completed its indecpendent due diligence with respect to the
matters in Section 4.1(y}.

“Commitments”, with respect to each Barrower, means the commitments to
make Loans and/or issue letters of credit in the respective principal amounts set forth on Annex A
with respect to such Borrower and inciudes both funded Commitments and Unfunded
Commitments.

“Contributed Assets™ means any and all of the Contributor’s right, title and
interest in, to and under, the Loans (including, subject to the proviso contained in Secrion 2./, the
Participated Loans), the Commitments and the Equity Interests and, to the extent related thereto,
the following (exciuding, however, the Retained Interest, if any):
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(1) all other amounts funded by or payable to the Contributor under
the applicabie Credit Documents, and all obligations owed to the Contributor in
connection with the Loans and the Commitments,

(i1} the Credit Documents;

(iit) with respect to each Bankrupt Loan, the Proof of Clain, if one has
been fiied;

(iv) all claims (including “claims™ as defined in Bankruptcy Code §
101(5)}, suits, causes of action, and any other right of the Contributor, whether known or
unknown, against a Berrower, an Obligor, or any of their respective Affiliates, agents,
representatives, contractors, advisors, or any other Entity that in any way is based upon,
arises out of or is rclated to any of the foregoing, including, to the extent permitted to be
assigned under applicable law, all claims (including contract claims, tort claims,
malpractice claims, and claims under any law governing the purchase and sale of, or
indentures for, securities), suits, causes of action, and any other right of the Contributer
against any attorney, accountant, financial advisor, or other Enlity arising under or in
connection with the Credit Documents;

(v) all Guaranties and all Collateral and security of any kind for or in
respect of the foregoing;

(vi)  all cash, securitics or other property, and all setoffs and
recoupments, received, applied or effected by or for the acecount of the Contributor under
the Loans and the Commitments, if any, and other extensions of credit under the Credit
Documents (whether for principal, interest, fees, reimbursement obligations, or
otherwise) after the Trade Date, including all distributions obtained by or through
redemption, consurnmation of a plan of reorganization, restructuring, liquidation, or
otherwise of Borrower, any Obligor or the Credit Documents, and all cash, securities,
interest, dividends, and other property that may be exchanged for, or distributed or
collected with respect to, any of the foregoing; .

(vii) the economic benefit of permanent commitment reductions,
permanent repayments of principal and amendment, consent, waiver, and ather similar
non-ordinary course fees received by the Contributor from and after the Trade Date;

(viii) all documents executed and delivered by or on behalf of the related
predecessors-in-title, if any, in their respective capacity as such; and

(ix) all proceeds of the foregoing.
“Contributor™ ts defined in the preamble.

“Ceontributor Exciluded Information™ is defined in Section 4. [(4).

“Contributor Indemnitee” is defined in Section 6.2.
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“Controlling Party” is defined in the Indenture.

“Credit Agreement™, with respect to cach Loan, has the meaning given to it on
Annex A.

“Credit Documents”, with respect to each Loan, means the applicable Credit
Agrecment and all guaranties, security agreements, mortgages, deeds of trust, letters-of credit,
reimbursement agreements, waivers, supplements, forbearances and amendments and all other
documents and agreements executed and delivered in connection therewith.

“Deferred Assignment Effective Date’ means, with respect to any Participated
Loan, the effective date of the assignment of such Participated Loan from the Contributor to the

Issuer.

“Distribution™ means any payment or distribution of cash (inciuding interest},
notes, securities or other property (including Collateral) or proceeds under or it respect of thc
Contributed Assets.

“Doliar” and the sign “$” means the lawful money of the United States of
Amernica.

“Encumbrance” means any (a) mornigage, pledge, lien, security interest, charge,
hypothecation, or other encumbrance, security agreement, security arrangement or adverse claim
against title of any kind; (b) purchase or option agreement or put arrangement; {c¢) subordination
agresment or arrangement other than as specified in the Credit Documents; or (d) agreement to
create or effect any of the foregoing.

“Endeavour” means Endeavour, LLC, a Delaware limited liability company, and
its successors and assigns.

“Entity” includes any individual, partnership, corporation, iimited liability
company, assaciation, estate, trust, business trust, and Governmental Authority.

“Equity Interests” means, with respect to any Loan, those shares of capital
stock, if any, of the Borrower or any Obligar thereunder set forth under such caption on Anrex A,

“ERISA™ means the Employee Retirement Income Sccurity Act of 1974, as
amended, and the rules and regulations promulgated under it.

“Escrowed Credit Documents™ means (i} the Credit Documents that on Qctober
23, 2001 are held in escrow pending the closing of the transactions contemplated by the SS LLC
Contribution Agreement in the offices of Mayer, Brown & Platt, 190 South LaSalle Street,
Chicago, Ilinois 60603-3441 and (ii) all documents and written information contained in the
informational notebooks provided by the Contributor to PPM with respect to each Loan.

“Filing Date"”, with respect to each Bankruptcy Case, means the date of the ﬁhng
of the petition commencing such Bankruptey Case.

SO5 1662 HEH031 s

PATENT
o - REEL: 013184 FRAME: 0329



“Fitch” is defined in the Indenture.

“Fronting Agreement” means the agreement, dated as of October 23, 2001,
hetween the Contributor and Endeavour in the form of Exhibir 4.

“Governmental Authority” means any federal, state, ar other governmental
department, agency, institution, authority, regulatory body, court or tribunal, foreign or domestic,
and inciudes arbitration boedies, whether goverruniental, private or otherwise.

“Guaranty™ means a guaranty of any of a Borrower’s obligations under the
applicable Credit Documents, inciuding such Borrower’s obligations in connection with the

applicable Loan(s).

“Impairment” means any ¢laim, counterclaim, setoff, defense, action, demand,
litigation (including administrative proceedings or derivative actions), Encumbrance, right
(including expungement, avoidance, reduction, contractual or equitable subordination, or
otherwise) or defect, other thian those created pursuant to the Credit Documents, the effect of
which is, or could reascnably be expected to be, materially adverse to the Contributed Assets, in

whole or in part.
“Indemnificd Party” is defined in Section 6.3.
“Indemnifying Party”™ is defined in Sectior 6.3.

“Indenture’” means the Indenture, dated as of October 23, 2001, among
Endeavour, the Trustee and the Class A Credit Enhancer, as the same may be amended, restated,
supplemented or otherwise modified from time to time.

“Issuer” is defined in the preamble.

“Issuer Excluded Information” is defined in Section 5. 1{g).

“Issuer Indemupitee™ is definéd in the Section 6.1,

“Knosvledge” means the actual knowledge of any director, officer, vice president
or any other employee of the Contributor or its Affiliates whe currently has responsibility for
managing the ongoing lending relationship with a Borrower.

“Y.cnder”, with respect to any Borrower, means a lender under the applicable
Credit Agreement and its successors, transferees, and assigns.

“Letter of Credit” means each letter of credit issued upon the application of any
Obligor in respect of any Bilateral Loan which is outstanding on or after the Agreement Date,
whether issued priorto, on or after the Agreement Date.

“1.IBO Rate™ means, for any date, the rate appearing on Page 3750 of the Dow
Jones Market Service (or on any successor or substitute page of such Service, or any successor (o
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or substitute for such Service, providing rate quotations comparable to those currently provided
on such page of such Service, as mutually agreed to by the Contributor and the Issuer from time
to time for purposcs of providing quotations of interest rates applicable to Dollar deposits in the
London interbank market) at approximately 11:00 a.m., London time, two Business Days prior to
any such date, as the rate for Dollar deposits with a maturity of thirty days. In the event that such
rate is not available at such time for any reason, then the “LIBO Rate' shall be the mate at which
Dollar deposits of $5,000,000 and for a thirty day period are offered by the principal London
affice of the Contributor in immediately available funds in the London interbank market at
approximately 11:00 a.m., London time, two Business Days prior to any such date.

“Loans”, with respect to any Borrower, means the loans and Letters of Credit
identified on dnnex A in the respective amounts specified thereon, and includes the note(s) (if
any) evidencing such Loans issued under the applicable Credit Agreement.

“NMajority” is defined in the Indenture.

“Membership Interest” is defined in Section 2.5.

“Moody's” is defined in the Indenture.

“Non-Permitted Encumbrances” is defined in Section 4./(y).

“*QObligor” means any Entity other than a Borrower and the applicable Lenders
that is obligated under the applicable Credit Documents,

“QOperative Documents” means (a) this Agreement, (b) the applicable
Assignments and (c) the Transfer Notice, if any.

“QOriginal Contribution Agreement” is defined in the initial statements.
“Participated Loan Advance” is defined in Section 2.2(b).

“Participated Loans™ means the two Bilateral Loans identified as such o Annex

(2

“Participation” is defined in Section 2.2(a).

“Party” is defined in the preamble.

“permitted Encumbrances” is defined in Secrion 4. I1y).

“PPM” means PPM America, Inc., a Delaware corporation.

“PPM Descriptive Report” means the report and the liquidation analysis with
respect to each Bilateral Loan included as supperting documentation in the binder containing the

Final Pricing Assumptions List, dated October 5, 2001, provided to the Contributor by PPM.

“Partfolio Information”™ is defined in Section 4. /(1) hereof.
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“Portfolio Manager” is defined in the Indenture.

“Pre-Agreement Date Accruals™ means all interest and commitment, facility,
jetter of credit and other similar ordinary course fees (other than amendment, consent, waiver
and other similar non-ordinary course fees) payable under the Credit Documents in respect of the
Loans and the Commitments, if any, that accrue during the period before (but excluding) the
Agreement Date. :

“proof of Claim”, with respect to cach Bankruptcy Case, has the meaning given
it in Annex A.

“Rating Agencles” is defined in the [ndenture.

“Required Coosents” means the consents required pursuant to the Transaction
Documents to transfer the Contributed Assets from the Contributor to the [ssuer or to effect the
Participation, which Required Consents are specified in dnnex A.

“Requirements of Law” for any Entity shall mean the certificate of
incorporation and by-laws or other organizational or governing documents of such Entity, and
any requirement of any law, rule or regulation or Governmental Authority, in each case
applicable to or binding upon such Entity or to which such Entity is subject, whether federal,
state or local (including usury laws, the Federal Truth in Lending Act and Regulation Z and
Regulation B of the Board of Governors of the Federal Reserve System).

“Retained Interest™, with respect to those Loans indicated on dnnex A as
“Settled Without Accrued Interest”, means the right (if any) retained by the Contributor to
receive, in accordance with Section 8.2, payments or other property (including Collateral) paid or
detivered in respect of the Pre-Agreement Date Accruals, provided that such payments or
distributions by Borrower are made (A} on or before the due date thereof or the expiration of any
applicable grace period, each as specified in the Credit Documents as in effect on the Trade Date
{or, if no such grace period exists, the expiration of (x) 45 days from such duc date if such duc
date was prior to the Trade Date or (y) 30 days from such due date if such due-date was.on or
after the Trade Date, as the case may be), and (B) before a defauit by Borrower or any Obligor in
connection with other payment obligations of Borrower or such Obligor under the Credit
Documents; otherwise such accrued amounts (if and when paid by Borrower or such Obligor)
and any other accrued amounts duc thereafier shall be for the account of the Issuer, and the
Contributor shall not be entitied to any part thereof.

“Retained Interest Distribution™ means a payment or other distribution of
property payable or deliverabie to the Contributor in respect of a Retained Interest.

“Retained Obligations” means all obligations and liabilities of the Contributor or
any of its Affiliates relating to the Contributed Assets that (a) result from facts, events or
circumstances arising or occurring prior to the Agreement Date, other than the acts and
omissions of the Contributor or any of its Affiliates taken or failed to have been taken, as the
case may be, at the direction of PPM, its Affiliates or their respective agents from and after the
Trade Date, (b) result from the Contributor’s beeach of its representations, warranties, covenants,
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or agreements under this Agreement or the Credit Documents, (c) result from the Contributor's
bad faith, gross negligence, or willful misconduct, (d) are attributable to the Contributor's actions
or obligations in any capacity other than as a Lender under the Credit Documents or {¢) are
attributable to any interest rate swap, collar, cap or other arrangement requiring payments
contingent upon interest rates entered into between the Contributor or any of its Affiliates and
any Borrower referencing any Credit Document, which such arrangements shall not be secured
by any Collateral. For clarity’s sake, “Retained Obligations” shall not include any obligations of
the Contributor which shall continue or be undertaken after the Agreement Date pursuant to the
Fronting Agreement in respect of any Letter of Credit.

“Securities Act” means the Securities Act of 1933, as amended, and the rules and
regulations promulgated under it. :

“8§S LLC Contribution Agreement” means the Contribution Agreement, dated
as of October 23, 2001, between the Issuer and Endeavour.

“Stipulated Value” means, for each Collateral Type (including subtype, if any)
relating to a Bilateral Loan, PPM's mid-point liquidation value (or, if no mid-point liquidation
value is provided, the average of the low and high liquidation values) specified for such
Collateral Type (or subtype, if any) in the liquidation analysis contained in the PPM Descriptive

Report.

“Trade Confirmation™ means the trade confirmation by and between the Issuer
and Endeavour dated as of October §, 2001.

“Trade Date” means August 23, 2001.

“Transaction Documents” means the Credit Documents and the Operative
Documents.

“Transfer Fee”, with respect to each Loan, means the transfer fee payable to the
applicable Agent in connection with the transfer by the Contributor to the Issuer of the applicable
Loan. All Transfer Fees are set forth on Annex 4. ’ -

“Transfer Notice”, with respect to each Bankrupt Loan, means the notice and
evidence of transfer {if any) under Bankruptcy Rule 3001(c).

“Transferred Portion™ is defined in Section 10.1.

“Trustee” means The Chase Manhattan Bank, a New York banking corporation,
as trustee under the Indenture.

“Unfunded Commitments”, with respect to each Borrower, means unfunded
Commitments in the respective principal amounts set forth on Annex 4 with respect to such
Borrower.
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2. Contribution of the Contributed Assats and the Participations.

2.1 In consideration of the mutual covenants and agreements in, and subject to the
terms and conditions of this Agreement:

(a) the Contributor hereby irrevecably transfers, assigns, grants, conveys and
contributes the Contributed Assets to the Issuer with effect on and after the Agreement Date;

(b the Issuer hereby acquires the Contributed Assets, and hereby assumes and
agrees to perform and comply with all Assumed Obligations, with effect on and after the

Agpgreement Date; and

{c} notwithstanding the foregoing, (i) the Contributor agrees to remain
responsible for, and assumes and agrees to perform and comply with the Retained Obtligations,
and (ii) the Issuer assumes no obligations other than the Assumed Obligations;

provided, however, that clauses (a) and (b) of this Section 2./ shall not be effective as to any
Participated Loan or the related Contributed Assets until the Deferred Assignment Effective Date

with respect to such Participated Loan.

2.2 (a) With respect to each Participated Loan, from and after the Agreement
Date through the Deferred Assignment Effective Date for such Participated Loan, the
Contributor hereby grants and contributes to the Issuer, and the Issuer hereby accepts and
assumes zll of the economic benefit and risk of loss from the Contributor of, an undivided 100%
participation interest (the “Participation™) in and to such Participated Loan and all claims, rights,
Guaranties, Collateral and security therefor which would constitute related Contributed Assets if
such Participated Loans were not excluded from Section 2. /(a}, but othorwise on the same terms
and conditions set forth in this Agreement, and the terms of this Agreement shall be construed
accordingly. The Contributor agrees that it (i) shall not take any action with respect to the
Participations other than in accordance with the prior written instructions of Endeavour, and (i)
shall take (or refrain from taking) any action with respect to the Participations in accordance with -
the prior written tustructions of Endeavour excepr, in each case, (A) as prohibited under
applicable law, rule, order, contract or the Participated Loans and the Credit Documents related
thereto, or (B) if following such instructions might (in the Contributor’s reasonable
determination) expose the Contributor or its Affiliates to any obligation, liability or expense that
in the Coatnibutor’s reasonable judgment is material and for which the Contributor has not been
provided adequate indemnity.

(b) Unfunded Commitments under Participated Loans.

{t) The Contributor shall promptly (and, to the extent practicable, not
later thant 12:00 Noon, New Yark City Time, on the date a Participated Loan Advance is
to be made) notify the Issuer in writing of (A) any advance (a “Participated Loan
Advance™) required to be made by the Contributor under the Commitment (including
advances on Letters of Credit) related to any such Participated Loan, (B) any request for
the issuance of Letters of Credit related to any such Participated Loan and (C) the date on
which such Participated Loan Advance is to be paid or such issuance is to be made;
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(ii) Subject to Secrion 2.2(a), on or before 3:00 p.m. New York City
time on the date on which such Participated Loan Advance is required to be paid by or on
behalf of the Contributor, the Issuer shall pay to the Contributar, in immediately available
funds, without sct-off, counterclaim or deduction of any kind, an amount equal to such
Participated Loan Advance;

(it}  Subject to Section 2.2(a}, the Contributor shall have the option (but
not the obligation) to advance funds on behalf of the Issuer in the event that the Issuer
does not participate in a Participated Loan Advance in accordance with subclause (ii)
above; provided, that the Issuer shall pay to the Contributor interest on the amount of the
Participated Loan Advance for the period between the date of the Participated Loan
Advance to, but excluding, the date paid by the Issuer, at the LIBO Rate plus 2.00%.

Any such Participated Loan Advance may be repaid by set-off against the Issuer’s
interest in all payments made by or on behalf of the Borrower under the Credit
Documents related to such Participated Loan that the Issuer would have otherwise been
entitied to receive under this Section 2.2(b); and

(iv)  Subject to Secrion 2.2(a), with respect to the issuance of Letters of
Credit under any Participated Loan, the Contributor will, or will arrange on its behalf for,
the issuance of Letters of Credit in accordance with the terms of the Credit Documents
related to any such Participated Loan, after consultation with the [ssuer.

(c) Upen the Contributor’s receipt of any Distribution under or in respect of a
Participated Loan, the Contributor shall deliver such Distribution to the Issuer in accordance with
Section 8,

(dy  From and after October 23, 2001, Endeavour has agreed to use all
reasonable efforts to cause Endeavour to be licensed within 180 days of October 23, 2001 as a
commercial finance company authorized to make loans pursuant to the Requirements of Law of
the State of California. Promptly after obtaining such license, the Issuer and Endeavour have
agreed to cffect the full assignment of the Participated Loans to Endeavour pursuant to the terms
of the applicable Credit Agreement; provided, that notwithstanding anything to the contrary in
this Section 2.2(d}, in the event that at any time after 180 days from October 23, 2001 the long-
term unsecured debt rating of the Contributor 1s not rated at least “A-3" by Moody’s and “A-" by
Fitch, the Issuer and Endeavour have agreed, at the option of Endeavour and with the prior
written consent of the Rating Agencies, to promptly effect the full assignment of the Participated
Loans to Endeavour pursuant to the terms of the applicable Credit Agreement. In the event that
such license will not be obtained by Endeavour within 180 days of October 23, 2001, Endeavour
has agreed to provide cach of the Rating Agencies written notice that such license had not been
obtained by such date. On the Deferred Assignment Effective Date with respect to any
Participated Loan, without any further action by the Contributor, the Issuer, Endeavour or any
other Entity, the Participation in such Participated Loan shall terminate and shall be of no further
force and effect {except that each Party shall remain liable to each other for their respective
liabilities and obligations under this Section 2.2 which arose prior to the Deferred Assignment
Effective Date with respect to such Participated Loan).
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2.3 This Agreement is intended to, and, upon execution hereof, shall, be a
contribution and absolute assignment having the effcct of a true sale of the Contributed Assets
and the Participations.

2.4 Subject 1o adjustment as provided below, the [ssuer and the Contributor
acknowledge and agres that the aggregate amount of the Contributor’s capital contribution
pursuant to Section 2.I{a) and Section 2.2(a) is $208,772,505, which represents the fair market
value of the Contributed Assets and the Participations based upon the principal amounts of the
Loans and the Commitments, if any, as of the Trade Date. Subject to adjustment as provided
below, with respect to each Loan, the portion of the aggregate capital contribution attributable to
such Loan, based upon the principal amounts of the Loans and the Comumitments, if any, as of
the Trade Date, is set forth on 4nnex B, together with a calculation thereof. To the extent that the
Issuer is required to make a payment to Endcavour pursuant to Secrion 2.4 of the SS LLC
Contribution Agreement, the Contributor and the Issuer hereby agree to increase the
Contributor's capital contribution in the Issuer by such amount, solely if necessary to permit the
[ssuer to make any such payment

2.5  Simultaneocusly with the execution and delivery of the Original Contribution
Agreement, the Issuer issued to the Contributor a membership interest in the Issuer in an amount
equal to $208,772,505, which membership interest represents 99% of the issued and outstanding
membership interests in the Issuer {the “Membership Interest™).

3. Further Assurances.

3.1 Although the [ssuer oblained beneficial ownership of the Contributed Assets
effective as of August 23, 2001 pursuant to the Original Contribution Agreement, the
Contributed Assets were not re-registered in the name of the [ssuer and currently are registered
in the name of the Contributor. Delivery and transfer of the Contributed Asscts from the [ssuer
to Endeavour pursuant to the 35 LLC Contribution Agreement shatl be effective on October 23,
2001 and shall be evidénced conclusively by the execution and delivery of the SS LLC
Contribution Agreement and the other documents contemplated thereby. Endeavour has,
pursuant to the SS LLC Contribution Agreement, instructed the Contributor and the Issuer to re- -
register the Contributed Assets in the name of Endeavour.

3.2 Each of the Issuer and the Contributor agrees (i) to execute and deliver, or cause
to be executed and delivered, all such instruments and (ii) to take, or cause to be taken, all such
actions as the other Party, Endeavour or the Controlling Party (so long as the Controlling Party is
the Class A Credit Enhancer or a Majority of the Class A Notes) may reasonably request to
effectuate the intent and purpose, and to carry out the terms, of this Agreement, including the
procuremnent of any third-party consents and amendments to agreements and the filing of
continuation statements in all necessary jurisdictions. Without limiting the Contributor’s
obligations hereunder, at the request of Endeavour or the Controlling Party (so long as the
Controlling Party is the Class A Credit Enhancer or a Majority of the Class A Notes), the
Contributor shall, to the extent not completed on or prior to October 23, 2001, execute an
individual assignment or endorsement of the Contributed Assets, in form and substance as
reasonably requested by the Issuer. From and after the date hereof, in addition to the Parties’
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rights and obligations undcr Section &, the Contributor shall cooperate with each of Endeavour
and the Controlling Party (so long as the Controlling Party is the Class A Credit Enhancer or a
Majority of the Class A Notes), and the successors or assigns of Endeavour, in connection with
any litigation involving any Contributed Asscts, to the extent reasonably requested by Endeavour
or the Controlling Party (so long as the Controlling Party is the Class A Credit Enhancer or a
Majority of the Class A Notes), as applicable, and at the sole expense of Endeavour. Without
limiting the foregoing, the Confributer hereby agrees that all Bilateral Collateral in the
possession or under the controt of the Contributor on or following October 23, 2001 and as
wdentified as such on Annex 4 or, after October 23, 2001, identified as such in a written notice
from Endeavour to the Issuer, shall be maintained on behalf of Endeavour and any permitted
assignee of Endeavour and subject to written instructions given by Endeavour or such assignee in
accordance with the terms of the applicable Credit Documents.

4. Contributor’s Representations and Warrantics.

4.1 The Contributor represents, warants and covenants to the [ssuer (as of the
Agreement Date and the Agreement Date (as defined in the SS LLC Contribution Agreement), or
as of any other specified date, as applicable) that:

(a) The Contributor (i} is duly organized and validly existing under the laws
of its jurisdiction of organization or incorporation, (ii) is in good standing under such laws and
(ii1) has full power and authority to execute, deliver and perfonm its obligations under the
Transaction Documents to which it is or will become a party.

(b) The Contributor’s execution, delivery and performance of the Transaction
Documents to which it is or will become a party has not resulted and will not result in a breach of
any provision of (i) the Contributor’s organizational documents, (ii) any statute, law, writ, order,
rule or regulation of any Governmental Authority applicable to the Contributor, (iii) any
judgment, injunction, decree or determination applicable to the Contributor or {iv) any contract,
indenture, mortgage, loan agresment, note, lease or other instrument by which the Contributor
may be bound or to which any of the assets of the Contributor are subject.

{c) (1) The Transaction Documents to which the Contributor is a party (A)
have been duly and validly autheorized, executed and delivered by the Contributer and (B)
are the legal, valid and binding obligations of the Contributor, enforceable against the
Contributor in accordance with their respective terms, except that enforceability against
the Contributor may be limited by bankauptcy, insolvency or similar laws of general
applicability affecting the enforcement of creditors® rights generzlly and by the court’s
discretion in relation to equitable remedies; and

{ii) No notice to, registration with, consent or approval of, or any cther
action by, any relevant Governmental Authority or other Entity (other than the Required
Consents) is or will be required for the Contributor to execute, deliver and perform its
obligations under, the Transaction Documents (other than, in the case of each Bankrupt
L.oan, the applicable Transfer Notice, if any) to which the Contributor is or will be a
party. All Required Consents have been obtained by the Contributor (such that the
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contribution of the Contributed Assets or the Participations by the Issuer to Endeavour on
October 23, 2001 or the Deferred Assignment Effective Date, as the case may be, will not
conflict with, result in a breach of any terms and provisions of, or coustitute a default
under, the related Credit Agreement) and all applicable Transfer Notices have been
delivered in 2accordance with the Bankruptcy Code and applicable Bankruptcy Rules.

(d) The Contributor is the sole legal and beneficial owner of the Contributed
Assets, free and clear of any Encumbrance, will arrange for the delivery of good title to the
Contributed Assets (excluding, however, the Participated Loans, as to which the Contributor wilt
arrange for the delivery of good title on the applicable Deferred Assignment Effective Date) to
the Issuer free and clear of any Encumbrances created by the Contributor, and except for the
Trade Confirmation, the Contributed Assets are not subject to any prior sale, transfer, assignment
or participation by the Contributor or any agreement to assign, convey, transfer or participate, in
whole or in part.

(e} No proceedings, injunctions, writs, restraining orders or other orders are
(i) pending against the Contributor, except with respect to each Bankrupt Loan, for the applicable
Bankruptcy Case and the proceedings thereunder, or (ii) (A) to the best of the Contributor’s
knowledge, without duty of inquiry of any Governmental Authority, threatened against the
Contributor, or (B) to the best of the Contributor’s Knowledge, without duty of inquiry,
threatened against the Contributed Assets, in each case before any relevant Governmental
Authority, in the aggregate, will materially and adversely affect (1) the Contributed Assets or (2}
any action taken or to be taken by the Contributor under this Agreement.

(0 The principal amounts of the Loans outstanding and the Commitments, if
any, as of the Trade Date are accurately stated in Annex 4. The Contributor hereby agrees and
covenants to provide to the Issuer the information required by the Issuer to produce the
supplement to Annex A and Annex C as required to be delivered by the Issuer pursuant to Section
£ 1) of the SS LLC Contribution Agreement, which information shall be accurate as of the
Agreement Date (as defined in the SS LLC Contribution Agreement).

(g)  Except for the Commitments, if any, there is no funding obligation of any
kind (whether fixed, contingent, conditional or otherwise) in respect of the Contributed Assets or
the Assumed Obligations {including any obligation to make advanccs or to purchase
participations in letters of credit under any Credit Documents or any obligation relating to any

currency or interest rate swap, hedge or similar arrangement) that the Contributor or the Issuer is

or will be required to pay or otherwise perform that the Contributor has not paid or otherwise
performed in full. Except as set forth in dnnex 4, since the Trade Date, there have been no
increasces in the Commitments, if any.

{h) The Contributor has not engaged in any acts or conduct or made any
omissions including as a member of any official or unofficial committee relating to any
Borrower or Obligor, that will result in the Issuer receiving proportionately less in payments or
distributions under, or less favorable treatment {including the timing of payments or
distributions) for, the Contributed Assets than is received by other Lenders holding loans or
commitments of the same tranche as the Loans and Commitments.
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8] The Contributor has performed, and has complied with, all obiigations
required to be performed or complied with by it under the Credit Documents and is not in breach
of any of the Credit Documents, and, with respect to each of the Bankrupt Loans, has performed
and has complied with all obhganons to be performed or complied with by it under the
Bankruptcy Orders and is not in violation of the Bankruptcy Orders.

{j)  No broker, finder or other Entity acting under the Contributor's authority
is entitled to any broker's commission or other fee in connection with the transactions
contemplated by the Operative Documents for which the Issuer could be responsible.

(k)  Other than as set forth in Annex A, the Contributor or an Affiliate thereof
(i) is an original Lender under each Credit Agreement and {ii) ociginally made its related Loans.

0 Except as set forth on Annex A, the Contributor is not and has never been
(1) an “insider” of any Borrower or Obligor (as s “insider” is defined in Bankruptey Code Section
101(31)) or (it) an Affiliate of any Borrower or Obligor.

(m}  The Contributor has not effected or received the benefit of any setoff
against any Borrower or Obligor on account of the Contributed Assets which would result in an
Impairment or reduction of the Contnibuted Assets.

{n)  Exceptas set forth on 4nnex 4, the Contributor has not received any
written notice other than those publicly available in the relevant Bankruptcy Case or otherwise
that (i) any payment or other transfer made to or for the account of the Contributor from or on
account of any Borrower or Obligor under the Contributed Assets is or may be void or voidable
as an actual or constructive fraudulent transfer or as a preferential transfer or (ii) the Contributed
Assets, or any portiot thereof, are void, voidable, unenforceable or subject to any Impairment.

(0)  The Contributar acknowledges that the consideration exchanged under this
Agreement for the contribution of the Contributed Assets and the Participations, and the
assumption of the Assumed Obligations and the Participations, may differ both in kind and
amount from any Distribution.

{py  The Contributor (i) is 2 sophzstxcamd investor vmh respcct to the
contribution of the Contributed Assets and the Participations and the retention of the Retained
Obligations, (ji) has adequate information concerning the business and financial condition of the
Borrowers or any Obligors (and, with respect to cach Bankrupt Loan, the status of the applicable
Bankruptcy Case) to make an informed decision regarding the contribution of the Contributed
Assets and the Participations, and the retention of the Retained Obligations and (iii) has
independently and without reliance on the Issuer, and based upon such information as the
Contributor has deerned appropriate, made its own analysis and decision to enter into this
Agreement, except that the Contributor has relied upon the Issuer's express representations,
warranties, covenants and indemnities in this Agreement. The Contributor acknowledges that
the Issuer has not given the Contributor any investment advice, credit information or opinion on
whether the contribution of the Contributed Assets, the Participations or the retention of the
Retained Obligations is prudent.
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(@) The Contributor acknowiedges that (i) the Issuer currently may have, and
later may come into possession of, information with respect to the Contributed Assets, the
Participated Loans, the Borrowers, any Obligors or any of their respective Affiliates that is not
known to the Contributor and that may be material to a deciston to contribute the Contributed
Assets and the Participations, and to retain the Retained Obligations {(“Contributor Excluded
Information’"), (ii) the Contributor has datermined to contribute the Contributed Assets and the
Participations, and to retain the Retained Obligations notwithstanding its lack of knowledge of
the Contributor Excluded Information and (iii) the Issuer shall have no liability to the
Contributor, and the Contributor hereby releases and waives any claims it might have against the
Issuer or any Issuer Indemuitee whether under applicable securities laws or otherwise, with
respect to the Contributor Excluded Information in connection with the transactions
contemplated hereby; provided, however, that the Contributor Excluded Information shall not,
and does not, affect the truth or accuracy of the Issuer’s representations and warranties contained
in this Agreement.

() ‘The Contributor is an “accredited investor” as defined in Rule 501 under
the Securities Act. Without characterizing the Contributed Assets or the Participations as a
“security’” within the meaning of applicable sccurities laws, the Contributor has not made any
offers to sell, or solicited offers to buy, any portion of the Contributed Assets or the
Participations in violation of any applicable securities laws. The Contributor hereby
acknowledges that the issuance of the Membership Interest to be delivered 1o the Contributor
pursuant to this Agreement have not been registered under the Securities Act or registered or
gualified for sale under the securities laws of any other jurisdiction and cannot be resold without
registration thereunder or exemption therefrom. The Contributor is acquinng such Membership
Interest for its own account for investment and not with a view toward the sale or distribution
thereof. The Contributor has sufficient knowledge and experience in financial and business
rmatters to enable the Contributor to evaluate the risks of investment in such Membership Interest
and has the ability to bear the economic risks of such investment. The Contributor acknowledges
that each certificate, if any, representing any or all of the Membership Interest to be issued to the
Contributor hereunder will bear the following legend:

THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT -
BEEN REGISTERED UNDER THE UNITED STATES SECURITIES ACT OF
1933, AS AMENDED (THE “ACT") OR THE SECURITIES LAWS OF ANY
STATE OF THE UNITED STATES OR ANY FOREIGN JURISDICTION,
AND MAY NOT BE SOLD OR TRANSFERRED UNLESS SUCH
RESTRICTIONS ARE COMPLIED WITH AND SUCH SECURITIES ARE
REGISTERED PURSUANT TO THE PROVISIOCNS OF THE ACT AND
APPLICABLE UNITED STATES STATE OR FOREIGN SECURITIES LAWS
OR THE HOLDER HEREOF HAS DELIVERED TO THE ISSUER AN
OPINION OF COUNSEL STATING THAT AN EXEMPTION FROM
REGISTRATION IS AVAILABLE.

(s) No interest in the Contributed Asscts or the Participations is being sold by
or on behalfof one or more Benefit Plans.
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! With respect to all of the Loans, the Contributor has provided to the Issuer
true, correct and complete copies of (i) the applicable Escrowed Credit Documents relating
thereto and (ii) with respect to each Bankzupt Loan, the applicable Proof of Claim, if one has
been filed (collectively, the “Portfolio Information™).

(u) The Contributor has not received (by set-off or otherwise) or directed to
athers any payments or other transfers from or on account of any Borrower or any Obligor in
respect of the Contributed Assets other than those reflected on the historical payment computer
files previously provided by the Contributor to PPM.

) Except for consents and waivers (i) given by Lenders generally pursuant
to and in accordance with the Credit Agreements or (ii) included in the Escrowed Credit
Documents, the Contributor has not given its consent to change, nor has it waived, any term or
provision of any Credit Document which alters the amount or time of any payment of principal
or the rate or time of any payment of interest or which materially and adversely affects the rights
of the Lenders with respect to any of the Contributed Assets,

(w)  The Contributor is not a party to or bound by, and has no Knowledge of,
any document, instrument or agreement (other than the Credit Documents and, with respect to
each Bankrupt Loan, the applicable Bankruptcy Order) that could materially and adversely affect
the Contributed Assets or the Issuer’s rights and remedies under this Agreement.

(x) With respect to each Bilateral Loan, the Contributor and its Affiliates have
complied, in all material respects, with all Requirements of Law applicable to the Contributor or
such Affiliate with respect to the making and servicing of such Bilateral Loan, and each Bilateral
Loan was created pursuant to a Credit Agreement that complies, in all material respects, with all
Requirements of Law applicable to the Contributor or such Affiliate.

(¥}  The Credit Documents with respect to each Bilateral Loan create, as
security for the obligations purported to be secured thereby, a valid, enforceable and perfected
Encumbrance of the nature referred to in clause (a) of the definition of such item on all of the
Bilateral Collateral, free and clear of all Encumbrances of the nature referred to in clause (a) of
the definition of such item other than (i) Encumbrances permitted under the Credit Documents,
(i) Encumbrances disclosed in the Escrowed Credit Documents and (iit) Encumbrances incurred
or arising in the ordinary course of the busincss of the Borrowers and their Affiliates and not
materially affecting the Stipulated Value of such Bilateral Collateral or interfering in any
material respect with the use of the property to which any such encumbrance is attached
(collectively, the “Permitted Encumbrances™). Notwithstanding the foregoing, (1) the
representation and warranty contained in this clause (y) shall not apply to any Bilateral Collateral
as to which the representation and warranty is untrue due to either (A) the fraud of the applicable
Borrower or any of its Affiliates (unless such fraud is actually kmown, or should have been
known if lien searches had been conducted, to the Contributor on October 23, 2001) in respect of
such Bilateral Loan, whether or not kmown by the Issuer and/or its agents prior to or discovered
after October 23, 2001, or (B) the acts or omissions of Endeavour, the Portfolio Manager for
Endeavour or any of their respective Affiliates (other than the Contributor or the Issuer)
occurring after October 23, 2001; (2) the representation and warranty contained in this clauszs (y)
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shall, as to each Collateral Type for each Bilateral Loan, expire on the 45th day after Qctober 23,
2001, unless, on or prior to such date, Endeavour shall have delivered ta the Issuer {(A) a written
memorandum ot a nationally recognized counset to the erfect that (1) the security arrangements
for any portion of such Collateral Type for any Bilateral Loan have not been properiy perfected
or recorded or is subject to one or more Encumbrances other than Permitted Encumbrances
{cotlectively, "“Naop-Permitted Encumbrances™ and {it) either {x) filings or recordings have been
initiated to complete such perfection or recordation or {y) the existence of Nan-Permitted
Encumbrances {or the commencement of any bankruptey proceedings) preclude Endeavour ffom
achleving a sccunty interest in such Collateral Type that conforms with the representations and
warrantics made by Contributor in this clause (¥} with respect to such Caollaterat Type by making
such filings or recordings or (z) the actions ar inactions of any Borrower, Obligor or other Person
preclude Endeavour from making such filings or recordings or from achieving a security interest
in such Colloteral Type that conforms with the representanoas and warranties made by the
Contributor in this clause () and (B) a certificate ol an officer of the Partfolio Manager for
Endeavour calculating the cffect of such failure of perfection or recardation (or of the existence
of Non-Permitted Encumbrances) on the Stipulated Value for such Collateral Type, including as
such effect may be mitigated by the effectiveness ot such filings or recordings then having been
recorded; (3} damages tor breach of the representation and warranty contained in this clause {y)
shall (A} as to each Collateral Type (including subrype, it any) for any Bilateral LLoan, be limited
to the lesser of (i} the amount specified in the certificate referred to in clause {i1){(B) of this
sentence {as such amount may be mitigared as atoresaid) and (1) the Stipulated Value of such
Collaterul Type (including subtype, (f any), {B) for ali Coliateral Types for any Bilateral Loan,
not (o exceed 1009% of the cash purchase price set forth in Aanex 4 with respect to such Bilateral
Loan and ()} for alf Collateral Types for all Bilateral Loans, not exceed $43,402,697; and (4) the
remedies available to the [ssuer with respect to a breach of the representation contained in this
clause (v) as to any Bilateral Loans with respect to which a2 memorandum and certificate shall
have been delivered pursuant to clauses {2} A) and 2(B) of this sentence shall be limited
exclusively to the Contributar being obligated, within 90 days of October 23, 2001, having, to
the extenit feasible, in the sequence of the options set forth in clauses (2) through (e) below, o
complete in a2 manner reasonably sansfactory to Endeavour and the Controlling Party (so long as
the Controiting Party is the Class A Credit Enhancer or a Majority of the Clags A Notes), one or
more of the following remedial actions: (a) the Coawibutaor may complete the proper perfection
or recordation of the security ammangements for each Collateral Type specified in such certificate
so long as, after giving effect thereto, the resultant security interest conforms to the reguirements
of the Credit Docurnents applicable to any such Collateral Type; (b) the Contributor and the
{ssuer may agree to adjust the price (based on the recommendation of a mutually acceptabie third
party accountant) with respect to such Bilateral l.oan {(or Participations therein) and settle on
such adjustment; (¢} the Contributor may acquire such Bilateral Loan {(or Participation therein) at
the price specified in the Trade Confirmation (adjusted appropriately for collections received and
applied against pnncipal and/or recoveries made and retaned by the [ssuer and applied against
principal); (&) the Conuibutor may waasfer 10 the Issuer o substitution for such Bilateral Loan
{or Participation therein), a new senior secured commercial loan mutuatly acceptable to cach of
the Contributor, the Issuer, Endeavour and the Controlling Party (so long as the Controlling Party
is the Class A Credit Enhancer or a Majonty ot the Class A Notes); or (e) the Contributor shall
indemnifi the Issuer (as limited pursuant to clause {3} of this sentence) for damages suffered by
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the lssuer in accordance with Sectica 6. /. For purposcs of (x) item 3{A) of this Section 4./ (v},
damages in respect of any Collateral Type shall be reduced by all collections and recoverics
received, applied and retained by (or for the account of) Endeavour on or after October 5, 2001
pursuant ta the S8 LLC Contribution Agresment in respect of the principal balance of the
applicable Bilaterat Loan as proceeds of such Collateral Type, (¥} iterns 3(B) and 3(C) of this
Section 4. 1{v), damages in respect of any Bilaterat Loan or all Bilateral Loans shall be reduced
by all collections and recovenes recetved, applicd and retained by (or for the account of)
Endeavour on or after Qctober 5, 2001 pursuant w the SS LLC Contribution Agreement in
respect of the principal balance of the such Bilaterai Loan or all Bilateral Loans, as the case may
be, and {z) itemms 4(b), $fc) and Hd) of this Secrian 4 /¢v!, prices shall be adjusted in the case of
Bilateral Loans as to which payments of interest are not paid when due to reflect the tune value
of money at the LIBO Rate. In the event any liens on any Collateral Type (or portion therzof)
which are perfected by any filings or recordings made by any Farty hereto are subsequentiy
avoided or disallowed as preferential transfers, the lssuer's damages hereunder shall not be
decmed to have been mitigared or remedied by any such filings or recordings.

(z) With respect to each Loan, the Portfolio Information, the Escrowed Credit
Dacuments and all other written disclosure materiais provided to the Issuer by the Contributor
and its Affiliates constitute all material written informaton regarding such Loan (i) which has
been furnished pursuant to the Credit Documents therefor and (i1} (A) which is in the possession
of the Contributor and its Affiliates or (B} of which the Contmbutor has Knowledge.

{aa) With respect to each Bankrupt Loan, one of the following applies: (i) ifa
Proaf of Claim has been filed, the appticable Proof of Clutm was duly and timely filed on or
prior to the Bur Date, {11) no Bar Date has been set and no Preof of Claim has been filed, or (1i1)
the Bar Date with respect to such Bankrupt Loan has been set in the applicable Bankruptecy Case
and no Proof of Claim has been tiled.

(bb)  The Contributor is solvent and will not become insolvent after giving
effect to the transactions contemplated by this Agreement; the Contributor is currently repaying
all of its indestedness as such indebtedness becomes due; and, after giving effect to the
transactions contemplated by this Agreement, the Contributor will have adequate capital to
conduct its business as presently conducted and as contemplated by this Agreement.

{cc) The Contributor is not entering into the transactions contermnplated hereby
with any intent of hindering, delaying or defrauding creditors.

(dd}  The legal name of the Contributor is as set forth on the signature page of
this Agresment.

(ee) With respect to each Bilaterai ABL identified on Annex 4 as not having a
ficld audit with respect to the applicable Bilateral Collareral satisfactory to Endeavour compieted
afler the delivery of the most recent borrowing hase certificate with respect to such Bilateral
ABL, (i) the Contmibutor or an Afliliate has provided to Endeavour a truc and cerrect copy of the
most recent borrowing base certificate which was provided by the applicable Bomrower to the
Cantributor under the appliciabie Credit Agreement which was in the possession of the
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Contributor, and, o the Knowledge of the Contributor, the information set forth in such
borrowing base certificate was true, correct and completz m all material respects as of the date of
such borrowing base certficate, (ii) to the Knowledge of the Contributor, the outstanding
principal balance of such Bilateral ABL as of October 23, 2001 does not exceed the amount of
the borrowing base as specified in such certificate except tor {and limnited to the amount of) any
overadvance reflected on such borrowing base certificate as of the date thereof and {ii1) the
applicable Lender has monitored such borrowing base certificates in a manner reasonably
consistent with prudent commercial banking practices. Thg representation and warrantly
conrained in this ctause (ee) shall expire on the earlier of (1) completion by Endesvour of a fietd
audit of such Bilateral ABL or (2) 120 days {ollowing October 23, 2001, unless in cither case
Endeavour has provided the Issuer written notice of a purported breach of the representation and
warranty containied in this clause {ee) prior to such expiration. The Contributor shall indemnify
the Issuer for damages suffered by the [ssuer as a result ot a breach of the representation and
warranty contained in this ciause 4. 1(ee) in accordance with Section 6./ except to the extent the
Issuer has been indemnified or has a claim pursuant to Section 4. (fy) with respect to any
Bilateral Collateral comprising the assets which are the subject ef any such borrowing base.

() The Coneributor is a nattonal banking association, the principal place of
business and chief executive office of the Contnibuter are tocated 1n Charlotte, Narth Carolina,
and the otfices where the Conrributor kKeeps the onginals of its books, records and documents
regarding the Contributed Assets are jocated at the following addresses: Bank of Amenica, N.A,
100 Marth Tryon Streer, Charlotte, North Carclina 28255 and ¢f/o Mayer, Brown & Platt, 190
South LaSalle Street, Chicago, liinois 60603-3441.

{gg) Neo Plan (as defined in Secuon 3(3} of ERISA) maintained by the
Contributor or any of its ERISA Affliates {as defined in Section 414{b), (¢}, (m) or {o) of the
Code) has any accumulated funding deficiency (within the meaning of Section 302 of ERISA or
Section 412 of the Code), whether or not waived. The Contributor and each ERISA Afliliate of
the Contributor have, in 2 timely manner, made all conwibutions required to be made by it to any
Plan and Multiempioyer Plan (as defined in Section 4001{a)3) of ERISA) to which
contributions are or have been required to be made by the Conwmibutor or such ERISA Affiliate,
and no svent requiring notice to the Pension fienetit Guaranty Comoration under Section 302(f)
of ERISA has occurted and is continuinyg or could reasonably be expected to occur with respect
to any such Plan, in any case, that could reasonanly be expected to result, directly or indirectly,
in any Encumbrance being imposed on the property of the Contributor or the payment of any
matenal amount to avoid such Encumbrance. No Reporable Event (as defined in Section 3043
of ERESA)Y with respect to the Contributar or any of its ERISA Affiliates has occurred or could
reasonably be expected to occur that could reasonably be expected to result, directly or
indirectly, in any Encumbrance being imposed on the property af the Contribuior or the payment
of any material amount to avoid such Encumbrance.

4.2 Except as expressly stated in this Agreement and the Assignments, the
Contributor and its Affiliates make no representations or warranties, express or unplied, with
respect to the transactions contemplated herein ana theremn.

4.3 The Conmibutor acknowtedges that (a) (13 cantribution of the Contributed Assets
and the Participations to the [ssuer ts absoiute and rovoceble; {b) the Contributor shall have no
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recourse to the Contributed Assets or the Participations, except (i} as set forth in Secrion 4. 27w}
and {ii) with respect to the Contmbutor's witerest in the Membership Interest; and (c¢) the
Contributor shall have no recourse 1o the Issuer, except for (i) the Issuer’s breaches af its
representations, warranties or covenants, and (it} the [ssuer’s indemnities, m each case as
expressly stated in this Agreement.

5. Issuer’s Representations aod Warranties.

5.1 The [ssuer represents and warrants to the Conutbutor (as of the Agreement Date
and the Agreement Date (as defined in the S5 LLC Conmbution Agreement)) that:

{a) The Issuer (1) is duly orgamzed and validly existing under the laws of its
junsdiction of organization, (it} is in good standing under such laws, and (i1} has full power and
authority to exccute, deliver and perfeorm its obligauons under, the Transaction Documents to
which 1t is or will become a party.

{b) The [ssuer’s exceution, delivery, and performance of the Transaction
Procuments to which it is or will become a party has not resulted, and will not result, in a breach
of any provision of €i) the Issuer’s orgamzuational documents, (it} any statute, law, writ, order,
rule, or regulation of any Governmental Authorty applicable to the Issuer, (iii) any judgment,
injuncrion, decree or determinartion applicable 1o the Issuer, or (iv) any contract, indenture,
mortzage, loan agreement, note, lease, or other instrument by which the [ssuer may be bound or
to which any of the assets of the [ssuer are subject.

{c) {1} The Transacrion Documents to which the Issuer is a party (A) have
been duly and vahidly authonized, executed, and delivered by the Issuer, and (B} are the legal,
valid, and binding obligations of the [ssuer, enforceable against the Issuer in accordance with
their respective terms, except that such enforceability may be limited by bankruptcy, insolvency,
or other similar laws of general applicability affecting the enforcement of creditors’ rights
generally and by the court’s discretion in relation ta equitable remedies; and

(11} except as provided in the Credit Documents, no notice 1o,
registration with, consent or approval of, ar any other action by, any relevant’
Governmental Authaonity or other Entity is or will be required for the Issuer to sxecute,
deliver and perform its obligations under the Transaction Documents {other than the
applicable Transfer Notice, if any) to which the [ssuer is or will become a party.

{d) Without characterizing the Contributed Assets or the Participations as a
“security” within the meaning of applicable securities laws, the Issuer is not acquiring the
Caontributed Assets or the Participations with a view wowards the sale or distmibution thereof in
violation of the Securities Act; provided, Aowever, that the [ssuer may reseil the Contributed
Asserts if such resale is in accordance with the Securities Act and in compliance with Sectron 0.

{e) The Issuer acknowledges that the consideration exchanged under this
Agreement for the acquisition of the Contributed Assets and the Partictpations, and the
assumption of the Assumed Obligations and the Partcipations, may differ both in kind and
amount from any Distribution.
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(5 Each of the Issuer and 1ts agents (1) 15 a sophisticated Entity with respect o
the acquisition of the Contributed Assets and the Participations and the assuruption of the
Assumed Obligations, (i) is able to bear the sconomic nsk associated with the acquisition of the
Contributed Assets and the Participations and the assumption of the Assumed Obligations, (1ii)
has adequate information concerning the business and financial condition of the Borrowers or
any Oblizors to make an informed decision regarding the acquisition of the Contributed Assets,
the Participations and the assumption of the Assumed Obligations, (iv) has such knowledge and
sxperience, and has made tnvestments of a simular nature, so as to be aware of the risks and
uncertainties inherent in the acquisition of rights and assumption of liabilities of the type
contemplated in this Agreement and (v} has independently and without reliance upon the
Contributor, and based on such information as the Issuer and its agents have deemed appropriate,
made its own analysis and decision to enter into thrs Agreement, as applicable, except that the
Issuer and PPM have relied upon the Conuibutor's express representations, warranties,
covenants, and indemunitics in this Agreement. Each of the Issuer and its agents acknowledges
that the Contributor has aot given the [ssuer or any of ts agents any investment advice, credit
informnation or opinion on whether the acquisitton ot the Contrnibuted Assets or the assumption of
the Assumed Obligations 1s prudent.

(&) Each of the Issuer and 1ts agents acknowledges that {i) the Contnbutor
currently may have, and later may come into possession of, information with respect to the
Contibuted Assets, the Bormowers, any QObligor or any of thetr Affiliates that is not known to
etther the Issuer or any of its agents and that may be matedal to a decision to acquire the
Contributed Asseis and the Participations, and assume the Assumed Obligations (the “fssuer
Excluded Informarion™), (i) the Issuer has derenmined to acquire the Contributed Assets and the
Participations, and assume the Assumed Obligations notwithstanding its lack of knowledge of
the Issuer Exciuded Information, and (it} the Contmbutor shall have no liability to either the
Issuec or any of its agents, and each of the [ssuer and its agents waives and releases any clatrns
that it might have against the Contributor or any Contributor Indemnitee, whether under
applicable securities laws or otherwise, with respect to the nondisclosure of the Issuer Excluded
Information in connection with the ransactions cantemplated hereby; provided, however, that
the Issuer Excluded Information shall not and does not atfect the truth or accuracy of the
Contributor's representations or warranties in this Agreement.

(h) No broker, finder, or other Entity acting under the [ssuer’s authority is
entitied to any broker's commission or other fee in connection with the ransactions
contemplated by this Agreement for which the Contbutor could be responsible.

{i}) Neo interest in the Contributed Assets or the Participations is being
acquired by ar on behalf of an Entity which 1s, or at any ume while the Contnibuted Assets of the
Participations are held thereby will be, a Benefit Plan,

i The Issuer, individually and an behalf of its agents acknowiedges that (i) it
has received copies of the Escrowed Credit Documents and (i) without in any way lmiting the
represcntations and warranties of the Contributer conwined in this Agreement, it is, individually
and on behalf of its agents, assumming all risk with respecr to the aceuracy or suffictency of the
Escrawed Credit Documents.
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(k) The Issuer is an “‘accredited investor” as defined in Rule 501 under the
Securities Act.
(N No proceedings are (1) pending against the [ssuer or (ii) to the best of the

Issucr’s knowledge, threatened against the Issuer before any relevant Governmental Authority
that, in the aggregate, wall materially and adversely atfect any action taken or to be taken by the
Issucr under this Agreement. .

5.2 Except as expressly stated in this Agreement and the Assignments, the Issuer
makes no representarions or warranties, express or implied, with respect wo the transactons
contemplated herein or therein.

5.3 The Issuer acknowledges that (a) the Contributor’s coutribution of the
Contmibuted Assets and the Participated Loans to Issuer, and Issuer’s assumption of the Assumed
Obligations, are absolute and irrevocabte, and (b) neither the Issuer ror any of its agents
(inciuding PPM) shall have recourse to the Contnbutor except for (i) the Contrbutor’s breaches
of its representations, warranties, or covernants, and {11) the Contributor’s indemnities, in each
case as expressly stated in this Agreement.

6. Indemnification

6.1 The Contributor shall indemnify, defend, and hold the Issuer and its officers,
managcrs, agents, members, controlling Entities and employees (collectively, “[ssuer
Endemnitees’”) harmless from and against any liabitity, claim, cost, loss, judgment, damage or
expense (including reasonable attomeys’ fees and expenses) that the Issucr Indemnitees incur or
suffer as a result of, or arising out of {a) the Contributor's breach of any of the Conuibutor’s
representations, warranties, covenants or agreements in this Agreement (including Section 4. {0y,
whether or not settied in cash), (b) any obligation of the Issucr or the Contributor to disgorge, in
whole or in part, or otherwise reimburse (by setoff or otherwisc) any Borrower, Obligor, Agent
or ather Entity for any payments, property {including Collateral), setoffs or recoupments
received, applied or effected by or for the account of the Contributor under or in conncction with
the Contibuted Asscts, the Participations or otherwise from, against or on account of any .
Borrower or Obligor and (¢) any Retained Obligation; provided, however, that the amount of all
such liabilities, claims, costs, losscs, judgments, damages or expenses {(including reasonable
attorneys’ fees and expenses) shall not exceed $177,73%,980 in the aggregate.

6.2 The Issuer shall indemnify, defend, and hold the Conmibutor and its officers,
managers, agents, members, controliing Entitics, and employees {(collectively, “Contributor
Indemnttess™ harmless from and against any liability, claim, cost, loss, judgment, damage, or
expense (including reasonable attorneys’ fees and expenses) that Contributor Indemnitees tncur
or suffer us a result of or arising out of {2) the Issuer’s breach of any of the [ssuer’'s
representations, wartanties, covenants or agreements in this Agreement, (b) the Conoibutor
acting or refraining to act pursuant to any direcuve of the issuer and (c) any Assumed
Obligation; provided, however, that the amiount of altl such liabtilities, claims, costs, losses.
iudgments, damages or expenscs (including reasonable attomeys’ {ees and expenses) shall not
exceed $177,.73%9,980 in the aggregate.
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.3 If a third party comulences any acuon or makes any demand against either Party
tfor which such Party (“Indemunified Party™) is entitled to indemmnification under this Agreement,
such Indemnified Party will promptly notify the other Party (“Indemnifyving Pacty™) in writing of
such action or demand; provided, however, that ! the {(ndemnified Party assumes the defense of
the action and fails to provide prompt notice to the indemnifying Party, such failure shall not
limit in any way the Indemnifying Party’s obligarion to indemnify the Indemnified Party except
to the extent that such failure materially prejudices the Indemnifying Party’s ability to defend the
sction. The Indemnifying Party may, at its own sxpense and without limiting its obligation to
indemni fv the Indemuaified Party, participate in the defense of such action with counsel
reasonably satisfactory to the Indemnified Party, oc the Indemuifyving Party may, at its own
expense and without limiting 1ts obligation to indemnify the Indemnified Party, assume the
defense of such action with counsci reasonably acceptable to the Indemnified Party. In any
event, the Party that has assumed the defense ot such acrian shall provide the other Party with
copies of all notices, pleadings, and other papers filed or served in such action. Neither Party
shall make any settlement or adjustment without the ather Party’s prior written consent, which
consent (a) in the case of the [ndermnnifying Party will not be unreasonably withheld if the
settiement or adjustment involves only the payment of money damages by the [Indemnifying
Party and (b) in the case of the Indemmified Party may be withheld for any reason if the .
settienent or adjustment involves performance or admission by the Indemnificd Party.

6.4 Each indemnity in this Agreement is a continuing obligation, separate and
independent from the other obhigations of the Parties and survives termination of this Agreement,
and it 1s not naecessary for a Party to incuwr expense or make payment before enforcing a right of
indemnity conterred by this Agreement.

7. Costs and Expenses.

7.1 The Contributor shall pay all bills for Agent Expenses and such similar amounts
related to the Bilateral Loans incurred, arising, or othierwise chargeabie to the period prior to but
excluding the Agreement Date and chargeabic to the Conutbutor as a Lender under the Credit
Documents. The Issuer shall pay all other Agent Expenses and such other similar amounts
related to the Bilateral Loans. If either the Contributor or the Issuer receives a bill for Agent
Expenses or such similar amounts related to the Bilateral Loans, the Contributor shall pay to the
Agent that porticn of the bill for Agent Expenscs incurred or such other similar amounts related
to the Bilateral Loans, arising, or otherwise chargeable to the period prior to but excluding the
Agreement Date and the Issuer shall pay to the Agent or the Contributor, as the case may be, the
balance. If a Party pays any Agent Expenses or such other similar amounts incutred by the
Contributor or any of its Affiliates related to the Bilateral TLoans for which the other Party is
responsibie pursuant to this Section 7.7, the other Party shall, promptly upon the written request
of the Party paying such amounts, reimburse such paying Party for the full armount paid on such
other Party’s behalf.

7.2 Except as otherwisc expressly agreed to by the Parties, each of the Contributor
and the Lssuer shall bear the legal and other costs and expenses for preparing, negotiating,
executing, and impiementing this Agreement and any related documents and consumemating the
transactions contemnplated under this Agreement which are incurred by it or its agerus.
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B. Distributions; [nterest and Fees; Pavments.

5.1 (a) If at any time after the Agreemecnt Date, the Contributer receives a
Dristibution (excluding, for the avoidance of doubt, a Retained Interest Distribution), the
Contributor shall (1) accept and hold the Districution for the account and sote benefit of the
Issuer, (i1} have no equitable or bencficial interest in the Distribution, and (1i1) deliver the
Distribution {free of any withholding, setoff, recoupment, or deduction of any kind except as
required by law) promptly (but in the casc ot a cash Distribution, in no event later than two (2}
Business Llays after the date cn which the Contributor receives it) to the Issuer in the same form
received and, when necessary or approprate, with the Contnibutor’s endorsement (without
recourse. representation, or wWarranty), except to the extent prohibited under any applicable law,
rule, or order. [f the Contributor fails to pay any cash Distribution to the Issuer within two (2)
Business Days after receiving it, then the Conwributor witl pay interest on such payment for the
period from the day on which such payment is actlually received by the Contributor 1o (but
excluding) the day such payment is actually paid to the Issuer, in accordance with Secrion 8.5

(B If a Distribution includes sccurities, the Contributor shall, to the extent
permissible by law, endorse (without recourse) or use reasonable efforts to assist the Issuer to
cause to be registercd in the [ssuer’s name, or such name as the [ssuer may direct (at the [ssuer’s
sole expense) in writing and deliver such secuntes to the Issuer or to such Entity as the issuer
may direct as soon as practicable. Pending such transter, the Contnibutor shall hold the same on
hehalf and for the sole benent of the Issuer and the Coniributor shail have no legal, equitable or
peneficial interest in any such Distribution. Subject to applicable law, the Issuer is eantitled to
receive any Distribution to be remitied by the Congibutor under this Agreement without the
withholding of any tax. 1f the Contributor receives a Distribution which it is required to remtt to
the Issuer., the Issuer will furnish to the Contributor such forms, certifications, statements and
other documents as the Contributor may reasonanly Tequest in writing to evidence the Issucr’s
exemption from the withholding of any tax impesed by the United States of America or any
other jurisdiction, whether domestic or foreign, or to cnable the Conmbutor to comply with any
applicable laws or regulations relating thereto, and the Contributor may refrain from remitting
such Distribution until such forms, certifications, statements, and other documents have been so
furnished.

{c) i{f a Distrbution received by the Contributor and wansferred to the [ssuer
pursuant to this Section 8./ has been made to the Contributor wrongfully or tn error, and is
required to be returned or disgorged by the Contibutor, the Issuer shall promptly returmn such
Distribution to the Contributor together with all related interest and charges payable by the
Contributor.

5.2 (a) [f at any time afier the Agreement Date, the Issuer receives from any
Borrower a Retained Interest Distribution, the [ssuer shall (i) accept and hold such Retained
Interest Distribution for the account and sole benefit of the Contributor, (ii) have no equitable or
beneficial interest in such Retained Interest Dismibution and (iil) deliver such Retained Interest
Distribution (free of any withholding, setoff, racoupment, or deduction of any kind except as
required by law) promptly (but in the case of a cash Retained Interest Distribution in no event
later than two (2) Business Days after the date on which the [ssuer receives it) to the Contizbutor
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in the same form received and, when necessary or appropriate, with the issuer’'s endorsement
{without recourse, representatioft, or warranty), €xcept to the extent prohsbited under any
applicable law, rule, or order. If the Issuer fails to pay any cash Retained Interest Distribution to
the Contributor within two (2) Business Days of receipt thereof, then the Issuer will pay intercst
on such Relained Interest Distribution for the period from the day on which such Retained
Interest Distribution is actually received by the [ssuer to (but excluding) the day such Retained
Interest Distribution is actually paid to the Contributor, in accordance with Secrion 8.5.

() If a2 Retained lnterest Distribudion includes securtties, the Issuer shall, to
the extent permissible by taw, enderse {without recourse), or use reasonabie efforts to assist the
Conmibutor to cause to be registered in the Contnibutor’s name, or such name as the Contnbutor
may direct (at the Contibutor’s sole expense) in writing, and deliver such securities to the
Contributor or to such Entity as the Contributor inay direct as soon as practicable. Pending such
transter, the [ssuer shall hold the same on behalf and for the sole benefit of the Contributor and
the Issuer shall have no legal, equitable or beneficial intersst in any such Retained Interest
Distribution. Subject to applicable taw, the Contributor is entitied to receive any Retained
Interest Distribution to be remitted by the Issuer under this Agreement without the withholding
of any tax. If the [ssucr receives a Retained Interest Distnibution which it is required o remit w
the Contributor, the Conrributor will furnish to the Lssuer such forms, certifications, statements
and other documents as the [ssuer may reasonably request in writing to evidence the
Contributor’s exemption from the withholding of any tax imposcd by the United States of
Aumerica or any other jurisdiction, whether domestic or foreign, or to enable the [ssuer to comply
with any applicable laws or regulations relating thereto, and the Issuer may refrain from
remitting such Retained Interest Distribution until such farms, certifications, statements, and
other documents have been so furnished.

{c) If a Retained Interest Distribution received by the Issuer and transferred to
the Contributor pursuant to this Section 8.2 has been made to the Issuer wrongfully or in error,
and is required to be returned or disgorged by the [ssuer, the Contributor shall promptly retum
such Retained Interest Distribution to the Issuer together with all related interest and charges
payable by the Issuer.

8.3 Except as provided in Section 8.1 or 8 2, all payments made by the Contributor to
the Issuer or by the Issuer to the Contributor (extept, however, for the Membership Interest)
under this Agreement shall be made in the lawful currency of the Untted States by wire transfer
of immediately available funds to the Contributor or the Issuer, as applicable, in accordance with
the wire instructions set forth below the relevant Party'’s signature on the signaturc page to this
Agrecment.

3.4 With respect (o the payment of any funds or other property under this Agreement
(including the delivery of Distributions under Secrion 8./ and Retained Interest Dristributions
under Section §.2), whether from the Conributer to the Issuer or from the Issuer to the
Contributor, (a) the Party required to deliver a Distibution or a Retained Interest Diswibution
may withhold therefrom any tax required by iaw to be withheld, and (b) the Party failing to make
full pavment of any amount when due shail, upon demand by the other Party, pay such defaulted
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amount together with interest on it (for each day from (ana including) the date when due to (but
cxcluding) the date when actoally paid) at a rate equai to the LIBO Rate.

9, Notices.

9.1 All communications between the Parties or notices or other information sent
under this Agreement shall be in wnting, hand-delivered or sent by overnight courier ot
wclecopier, addressed to the relevant Party at 1ts address or facsimile number set torth below the
relevant Party’s signature on the signature page to this Agreement or at such other address or
facsimile number-as such Party may reguest in wriiing. All such communications and notices

shall be etfective upon receipt.

G2 From the Agreement Date, if the Contributor receives any notices,
correspondence or other documents in respect of the Contributed Assets or any Credit Document
that, to the best of the Contributor’'s knowiedge, werce not sent to the Lenders generally, the
Contnibutor shall promptly forward them to the Issuer.

10. Further Traasfers.

10.1  The Issuer may seil, assign, grant a participation in, or atherwise transfer all or
any portion of the Conmibuted Assets or the Participations, its rights under this Agreement, or
any interest in the Contnibuted Assets or the Participauans (the “Transferred Portions™) without
the Contributor’s prior consent; provided, however, that (2) other than a transfer to a transferee to
whom the Conmiburor will not have any direct or indireet continuing duties, obligations or
Labilities after the Agreement Date, no transter shall cause the Transferred Portions, or any
portion of them or tntercst in them, to constitute “plan assets” within the meaning of ERISA; (b)
no transfer shal! constitute a non-exempt “prohibited transaction” within the meaning of Section
406 of ERISA and Section 4975 of the Code; {¢) such sale, assignment, participation or transfer
shall comply with any applicable requirements in the Transaction Documents and shall not
violate any applicable laws, rules or regulations, including any applicable securities laws, rules
or regulations; (d) notwithstanding any such sale, assignment, participation or transfer, unless the
Contributor otherwise consents in writing (which consent the Contributor shall not unreasonably
withhold or deiay), (i) the Issuer’s obligations to the Contributor under this Agreement shall
remain in full force and effect until fully paid, performed, and satisfied and (ii} the Contibuter
slrall continue to deat solely and directly with the lssuer in cannection with the Issuer's
obligations under this Agreement; and {e) the Transfcrred Portions with respect to the
representations and warranties of the Conwmbutor contained in Sectior 4./ include the benefit of
only Sectzions 4.4 /a) through Section 4. {{w) thereof.

1,2 The Contributor may not assign its rights, or dclegate its obligations, under thas
Agreement unless the Issuer and the Controlling Panty (so long as the Controlling Party is the
Class A Credit Enhancer or a Majority of the Class A Notes) otherwise consent in writing (which
consents shall not be unreasonably withheld or delayed).

i1, Yoting.
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On and after the Trade Date, (a) Endeavour shall have sole authority to exercise all voting
and other rights and remedies under the Conwibuted Assets subject to the SS LLC Contribution
Agreement, and (b) if for any reason the Contnibutar is entitled to exercise any such rights
(including the right to vote} after the Agreement Date, the Contributor (i) shall not take any
action with respect to the Coniributed Assets other than i accordance with the prior written
instructions of Endeavour, and (ii) shall take (or refrain from taking) any action with respect ta
the Contributed Assets in accordance with the prnior written instructions of Endeavour except (A)
as prohibited under applicable law, rule, order, contract or the Contributed Assets, or (B) if
foilowing such iastructions might (in the Coatnbutcr’s reasonable determination) expose the
Conuibutor to any obligation, liability or expense that in the Conwibutor's reasonable judgment
is material and for which the Contributor has not been provided adequate indemnity.

12. Exercise of Rights.

12.1  No amendment of any provision of this Agrecment shall be effective unless it is in
writing and signed by the Partics, Endeavour and the Controiling Party (so long as the
Conwolling Party is the Class A Credit Enhancer or a Majority of the Class A Notes) has
provided tts prior written consent thereto, and no watver of any provision of this Agreement, nor
consent to any departure by etther Party trom tt, shall be cffective unless it is in writing and
signed by the aftected Party, Endeavour and the Conuolling Party (so long as the Controlling
Party ts the Class A Credit Enhancer or a Majonty of the Class A Notes) has provided its prior
wrilten consent thereto, and then such waiver or consent shall be effective only in the specific
nstance and for the specific purpose for which given.

12,2 No failure on the part of a Party 1o exercise, and no delay in exercising, any rght
under this Agreement shall operate as a waiver hereof by such Party, nor shall any single or
partial exercise of any right under this Agreement preclude any other or further exercise thereof
or the exercise of any other right. The rights and remedies of each Party provided herzin (a) arc
cumulative and are in addition to, and arc net exclusive of, any rights or remedies provided by
law {except as otherwise expressly set forth in this Agreement) and (b) are not conditional or
contingent on any attermpt by such Party to exercise any of its rights under any other related
document against the other Party or any other Entity. .

13. Survival; Successors and Assigns; Third Partv Beneficiary.

13.1  All representations, warranties, covenants, indemnities and other provisions made
by the Parties shall be considered to have been relied upon by the Parties, shall be true and
correct as of the Agreement Date and the Agreement Date (as defined in the SS LL.C
Contribution Agreement) or any other specified date, as applicable, and shall survive the
execution, delivery, and performance of this Agreement and the ather Cperative Documents as
provided herein.

13.2  This Agreement, including the cepresentations, warranties, covenants and

indemnitics contained in this Agreement, shall inure to the benefit of, be binding upon and be
enforceable by and against the Parties and their respective successors and permitted assigns.
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13.3 Endeavour, the Class A Credit Enhancer and the Trustee, for the benesfit of the
secured parties under the [ndenture, and their respective successors and assigns shall be third-
party beneficiaries to the provisicns of this Agreement.

13.4 The Contributor acknowledges and agrees that all of the [ssuer’s rights, remedies,
interssts, powers and privileges under this Agreemenrt shall be assigned by the Issuer to
Endeavour pursuant to the SS LLC Contnibution Agreement and shall be assigned by Endeavour
1o the frustee for the benefit of the secured parties under the Indenture.

14. Parties’ Other Relationships.

Each Party and any of its Affiliates may engage in any kind of lawful business or
relationship with any Borrower, any Obligor or any of their respective Affiliates without liability
to the other Party, or any obligation to disclose such business or relationship to the other Party.

15. Entire Agreement; Conflict.

15.1 This Agreement and the other Operative Documents constitute the entire
agreement of the Parties with respect to the respective subject matters thereof, and supersede atl
previous and contemporansous negotiations, promises, covenants, agreements (inciuding the
Trade Confirmation)}, understandings, and representations on such subjects, all of which have
become merged and finalty tntegrated into this Agreement and the other Operative Documents.

15.2 This Agreement supplements the Assignments. As hetween the Issuer and the
Contributor, if there is any inconsistency or conflict berwveen this Agreement and any of the other
Operative Documents, the provisions of this Agreement shall govern and cantrol.

i6. Counterparts; Telecopies.

This Agreement and the other Operative Documents may be executed by telecopy in
rnuitiple counterparts and all of such counterparts taken together shall be deemed to constitute
one and the same instrument. Transmission by telecopier of an executed counterpart of any
Operative Docwnent shall be deemed to constitute due and sufficient delivery of such
counterpart. Each fully executed counterpart of this Agreement and any other Operative
Daocument shall be deemed to be a duplicate original.

17. Severability.

The illegality, invalidity, or unenforceability of any provision of this Agreement under
the law of any jurisdiction shall not affect us legality, validity or enforceability under the law of
any other jurisdiction nor the legality, validity or enforceability of any other provision.

18. Governing Law.

TS AGREEMENT, THE RIGHTS AND OBLIGATIONS OF THE PARTIES
UNDER THIS AGREEMENT, AND ANY CLAIM OR CONTROVERSY DIRECTLY OR
INDIRECTLY BASED UPON OR ARISING GUT OF THIS AGREEMENT OR THE
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TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT (WHETHER BASED ON
CONTRACT, TORT, OR ANY OTHER THECRY?}, INCLUDING ALL MATTERS OF
CONSTRUCTION, VALIDITY AND PERFORMANCE, SHALL [N ALL RESPECTS BE
GOVERNED BY AND INTERPRETED, CONSTRUED AND DETERMINED IN
ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF NEW YORK
(WITHOUT REGARD TO ANY CONFLICTS OF LAW PROVISION THAT WOULD
REQUIRE THE APPLICATION OF THE LAW OF ANY OTHER JURISDICTION}.

19, vwaiver of Trial by Jury.

THE PARTIES HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVE, TO
THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT THAT THEY
MAY HAVE TO TRIAL BY JURY OF ANY CLAIM QR CAUSE OF ACTION, OR IN ANY
LEGAL PROCEEDING, DIRECTLY OR INDIRECTLY BASED UPON OR ARISING OUT
OF THIS AGREEMENT OR THE TRANSACTIONS COMTEMPLATED BY THIS
AGREEMENT (WHETHER BASED ON CONTRACT, TORT, OR ANY OTHER THEORY).
EACH PARTY (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT, OR ATTORNEY
OF THE OTHER PARTY HAS REPRESENTED, EXPRESSLY CR OTHERWISE, THAT
SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO
ENFORCE THE FOREGODING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE
OTHER PARTY HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY,
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS
SECTION.

210. Jurisdiction.

20.1  The Parties irrevocably and unconditionally submit to and accept the exclusive
jurisdiction of the United States District Court for the Southem District of Mew York located in
the Borough ot Manhattan or the courts of the State of New York located in the County of New
York for any action. suit, or procceding arising out of ar based upon this Agrecment or any
matter relating to it, and waives any objection it may have to the laying of venue in any such ]
court or that such court is an inconvenient forum or does not have personal jurisdiction over it. .

20.2 The Parties irrevocably agree that, should either Party institute any legal action or
proceeding in any jurisdiction (whether for an injunction. specific performance, damages or
otherwisc) in relation to this Agreement, no ummunity (to the extent that it may at any tume exist,
whether on the grounds of sovereignty or otherwise) from such action or proceeding shall be
claimed by it or on its behalf, any such immunity being hereby irrevocably waived, and each
Party irrevocably agrees that it and its asserts are, and shall be, subject to such legal action or
proceeding in respect of its obligations under this Agreement.

4005 16£2 01830021 30

PATENT
REEL: 013184 FRAME: 0354



21. Interpretation.

21.1 This Agreement includes the Annexes and any documents attached as exhibits or
schedules to this Agreement.

21.2  The Annexes may supplement, change, or supersede other provisions of this
Agreement. If there is any inconsistency between the provisions of the Annexes and the other
provisions of this Agrecment, the Annexes will prevaii.

21.3  Temms used in the singular or the plural include the plural and the singular,
respectively; “includes™ and “including” are not limtting; and “or” is not exclusive.

21.4  Any ecference to a Party includes the Party's successors and permitted assigns.
21.5 Unless otherwise indicated, any reference to:

(@) this Agreement or any ather agreement or document shall be construed as
a reference to this Agreement or, as the case may be, such other agreement or docuwment as the
same may have been, or may at any time before the Agreement Date be, in effect as modified,
amended, or supplemented as of the Agreement Date;

(b) a statute, law, order. rule, or regulation shall be construed as a reference to
such statute, law, order, rule, or regulation as it may have been, or may at any time beforce the
Agreement Date be, in effect as modified, amended, or supplemented as of the Agreement Date;
and '

(<) any Section or Annex shall refer, respectively, to such Section hereof or
Annex hereto.

21.6 Section, Annex, and other headings and captions are included solely for
convenience of reference and are not intended to affect the interpretation of any provisions of
this Agreement.

21.7 This Agreement shall be deemed to have been jointly drafted, and no provision of
it shall be interpreted or construed for or agatnst any Party because such Party purportedly
prepared or requested such provision, any other provision, or the Agreement as a whole.

22, Treatment 25 Contribution and Absolute Assignment.

22.1 The Parties intend and agrec that the transfers made pursuant to this Agreement
shall constitute contributions and absolute assignments of the Contributed Assets and the
Participarions for alt legal, accounting, tax and other purposes, and agres to treat such transfers
as contributions and absolute assignments of the Contributed Assets and the Partictpations for all
purposes, including tax, accounting and otherwtse. The Parties will file all federal, state and
local tax returns and reports in a manner cansistent with the preceding sentence.
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22.2  Nowwithstanding the foregoing intention of the Parties hereto, if the transfer of the
Contributed Asscts, the Participations and refated rights is not effective as a contribution and an
absaolute assignment, then the Contributor shall be deemed to have granted and does hereby grant
10 the Issuer a first priority security interest in the Contributed Assets, the Participations and
retated rights 1o secure its obligations to the Issuer under this Agreement. This Agreement shall
constitute a securily agreement under applicable law, and the Coutributor agrees to execute such
documents and take such other actions as shall be necessary or advisable to ensure, protect and

preserve such security interests.

23. Transfer Notice. With respect to each Bankrupt Loan, the Parties shall execute and
deliver, and Endeavour has agreed to promiptly file or cause to be filed with the applicable
Bankrupicy Court(s} to the extent regquired by the Bankruptcy Rules, a Transfer Notice to duly
reflect the assignment of the Contmbuted Assets subject ta the SS LLC Contribution Agreement
to Endeavour under Bankruptey Rule 3001(e). The Conmmbutor (a) agrees to take such other
rcasonable steps as the Issucr and Endeavour may request to help the Issuer and Endeavour
cffect and evidence the assignment of the Contmbuted Assets subject to the SS LLC Contribution
Agrecment to Endeavour in the Bankruptey Case, {b) waives notice of, and the right to object to,
any filing in respect thereot under Bankruptcy Rule 3001(e) and (c) agrees that it will not abject
to any such tiling.

Z4. Disclosure.

24.1  Each Party agrees that, without the prior consent of the other Party, it shall not
disclose the contents of this Agreement (including the purchase price for ¢ach Loan and the fair
market value of any of the Contributed Assets or the Participations) to any Entity, except that
any Party may make any such disclosure (a) as required to umplement or enforce this Agreement,
(b} if required to do so by any law, court, or regulation, (¢) to any Governmental Authority or
self-regulatory Entity having or asserting jurisdiction over it, (d) if its attormneys advise it that it
has a legal obligation to do so or that failure te do so may result in it incwring a liability to any
ather Entity, () to its professional advisors and auditors and other parties relevant to the
negotiation, administration and performance of the transactions contemplated by this Agreement
ar (f) as set forth in Secrion 24.2, the Issuer may disclose the contents of this Agresment (but not .
the purchase price for cach Loan and the fair market vatue of any of the Contributed Assets or
the Parricipations)) to any proposed transferee, assignee, participant, or other Entity proposing to
cnter o contractual relations with the Issuer in respect of this Agreement or the Transferred
Portions or any part of them. The Issuer agrees to comply with the requirements of the Credit
Documents regarding confidentiality.

242 The Issuer may disclose the coatents of this Agreement (but not the purchase
price for cach Loan and the fuir market value of any of the Conuibuted Assets or the
Participations) to any proposed transferee, assignee, participant, or other Entity proposing to
enter into contractual relations with the Issuer in respect of this Agreement or the Transferred
Poruons or any part of them.

15 Non-Petition Covenant.
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Notwithstanding any prior termination of this Agreement, the Contributor shall not, prior
to the date that is one year and one day atier the repayment of all obligations of Endeavour under
or in connection with the [ndenture, acquiesce, petition or otherwise invoke or cause the Issuer to
invoke the process of any court or Governmental Authority for the purpose of commencing or
sustaining & case against the Issuer under any federal or state bankruptey, insolvency or simitar
law, or appointing a receiver, liquidator, assignee, trustee, custodian, sequestrator or other similar
official of the Issuer or any substantial part of its properues, or ordering the winding up or
liquidatian of the affairs of the [ssuer.

26. Limitation on Recourse.

The Contributor (and any successor (o the Conributer) shall have recourse solely to the
Contributed Assets and the Participations for the payment and performance of all of the
obligations of the Issuer under this Agreement. Upon final realization of the Contributed Assets
and the Participations, any outstanding obligations of the [ssuer hereunder shall be extinguished
and the Contributor shall not be entitled to take any further steps against the [ssuer to recover any
sums due from the Issuer but still unpaid.

{Signatures appear an the following page}
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(N WITNESS WHEREOF, this Agreement has been entered into as of the date first
written above.

BANK OF AMERICA, N.A.

B ¥ ._,")-{1(&1- Lof -J' (_f-f, fis(f-ﬂfr‘ e
Name: Mafy’J. Cahillane
Title: Deputy Treasurer

Hank of Amenca, N.A.

100 North Tryon Street, 25" Floor
Charlotte, North Carclina 282355
Telephone: 704-388-7020
Facsimiile; 704 --386-1175

RANC OF AMERTICA STRATEGIC SOLUTIONS, LILC
By: BANC OQF AMERICA STRATEGIC
SOLUTIONS, INC,, as its Manager

B}': r’/}rll’.—{t Ll (-i"- d‘-:;.‘.L’lﬂltrffn(‘ii"?‘—Q"w'
Name: Ma#t i Cahillane
Title: Senior Vice President

c/o Bank of America, N.A.

100 North Tryon Street, 25" Floar
Charlotte, North Carolina 28255
Tclephone: 704-388-7020
Facsimile: 704 -386-1173

HDCSTEG2.3 102187 154TE 01834031

PATENT
REEL: 013184 FRAME: 0358



AMNMNEX A
MASTER SCHEDULE
TO
CONTRIBUTION AGREEMENT
Dated October 13, 2001
Loan
fteiationakip Name 1830 Lescripcaa Number
H R MEIACAL 1 ECHMNUCOGES TTL damd & of 3 (300 (3D HEmoig Groas, 5e) T oi3ar
PEV datod as.of L2 (HK Medical Techusiogot, lme.) 1 [>2% = >3
TML dated ms o 278300 (Herin g lacomutowl, fod:, aud Herring tnpob S, Be CV.Y 0303
Fadl. dated as of KRG (Havmg Llnpulsoms Mooterrey, SA de OV wod Heortiag Ineuatiocat, lech H G4
Thel. dased ss of /{500 (Memring Lonpudsces. Toducs S4 de OV end Herring Tanesnatiooal, lnck 2 355
TIVL dxond ma of WIT [Horieg iatornasicast, ok % GE306
TIEL daded R2ASK (Tir and dudtisnns Hormng) § #1307
¥
- SSU ¥

HDOLB20T. T

PATENT
REEL: 013184 FRAME: 0359



SCHEDULE 013-01

HE MEDICAL TECHNOLOGIES

Section [: Information Relating to Definitions in Contnbution Agreement:

"BOUDWCY"

“Credit Agreement’’
“Loan”

“Bankguptcy Case”
“Hankruptey Court”
“RBanicruptcy Orders”
“Bar Date”
“Bilateral ABL™
“Bilateral Loan”

“Collateral Type”

“Commitment™

“Equity Intcrests”
“Participated Loan”

“Proof of Claim”
“Required Consents”™

“Settied Without Accrued
Interest”

“Transfer Fee”

“Unfunded Commitment™

seans Herming Group, Inc., a Texas corporation.

means that certain Loan Agreement dated as of May 15, 2000, by the
Borrower and Bank of America, M.OA.

Term loan in an outstanding principal amount as of the Trade Date oft  sce
Addendum [ to Annex A

N/AL
MiAL
/A
NSAL
No.
Yes.
Collateral Descrintion
Due diligence is incomplete as to the Business Assets of HK medical,
including as a result of UCC lien searches conducted against HEK Medical
as set forth in the TJCC Scarch Chart, which search results show that no

UICC-1 financing statements 1o favor of BAMA are on file n such
Jurisdictians.

Total comumitrizent amount s of the Trade date: see Addendumn 1 1o Annex
A

None.

No.

MNIAL
None.

No.
None.

Aggregate portion of Comminnent available for draw by the Borrower as
of the Trade Date: see Addendum Ito Annex A.

Section 3.2: Possessory Bilatersl Collateral;

Collateral Description

None.
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Scction 4° Exceptions to Representations end Warranties in Contrthution Agreement:

Secton Exception
4.0 ) Contributor as Leader P NAA
1,018 Contributor not “insider” NYA
4.01 {n): No notice of voidable payments MNAA
: 4.01(u): Mo ﬁrcfr:rc:ncc payments N/A
4.0ty Bilateral Loan Cash Purchase Price
4.01(ee): Bilateral ABL Borrowing Base
Certificaw: as to which no subsequent field |
audit conducted FAA
Secton 8.3 Pro-Agreement Date Accruals:
Tten Arnount

D565 QLR3I
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SCHEDULE 01{3-02

HK MEDICAL TECHNOLQOGIES

Section | Information Relating o Definicions 1n Coneibution Agreement:

“Borower”

“Credit Agreement”
“Loan”

*Bankruptey Case”
“Bankruptey Court”
“Banlquptcy Orders”
“Bar Date”
“Bilateral ABL”
“Bilateral Loan"

“Caollateral Type”

“Comurmnitment”

“Equity Interests”
“Participated Loan”

“Proof of Clatm”

“Required Consents”™

“Settled Without Accrued

Interest”
“Transter Fec”

“Unfunded Commitment”

means HK Medical Technologies, [nc., & Texas corporation.

means that eertain Loan Agreement dated as of March 12, 1998, by the
Borrower and Bank of America, N.A,

Revolving Joan i an outstanding principal amount as of the Trade Date of
see Addendum [ to Annex A,

N/A.

N/A.

NYA.

N/A.

No.

Yes.

Collateral Description

Due diligence is incomplete as to the Business Assets of HK Medical,
including as a result of UCC lien searches conducted against HK Medical
as set forth in the UCC Search Chart, which search results show that no
UCC-1 financing statcmenss in favor of BANA are on file in such
jurisdictions,

Total commitmnent amenmt as of the Trade Date: sce Addendum I to
Annex A,

None,
No.

N/A.
None.

No.
Mone.

Aggregate portion of Commitment available for draw by the Borrower ag
of the Trade Date: see Addendur | to Annex A,

Section 3.2: Possessory Bilateral Collaterai:

Collateral Description

None.
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Secton 4: Exceplions to Representations and Warranties in Contribution Agrecmnent;

Secton Exception N
40100 Contibutor as Lender N/ A
4.01(1): Conmributor not “insider” A
i 2.01(n): No notice of votdable payments MY A
4.01 (_u.)v; Mo preferenee payments WN/AA

4.01{y): Bilateral Loan Cash Purchase Price

| 4.01(ec): Bilateral ABL Borrowimng Basc
I Certificate as to which no subsequent fickd

Il audit conducted

N/A

Sectian 3.3 Pre-Agreement Date Accruals:

ltem 1At
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SCHEDULE 013-03

HK MEDICAL TECHNOLOGIES

Section 1: Information Relating to Definitions 1n Conwributnon Agreement:

“Bormower"”

“Credit Agreement’”

“Loan’

“Bankruptey Casc”
“Bankruptcy Court™
“RBankruptcy Orders”
“Bar Date”
“Bilatcral ABL"”
“Rilatcral Loan™

“Collateral Type™

“Commitment”

“Equity Interests™”
“Participated Loan’™

“Proof of Claim™
“Required Consents™

“Settled Without Accrued
Interest”
“Transfer Fee"

“Unfunded Commitment”

reans Herring Intermatonzl, inc., a Texas corperation, and Herrming
Jmpulsors, S.A. de C.V., jointly and severally. ’

means that certain Amended and Restated Eoan Agreement dated as of
August 15, 2000, by the Borrower and Bank of Amernica, N.A.

Fermn loan in an outstanding princtpal amount as of the Trade Date of) sze
Addendwmn 1 to Annex A

DNYAL
N/AL
MN/AL
NIAL

YWes.

Collateral Description

Due diligence 1s incomplets as to the Business Asscts of HE Medical,
including as a result of THCC lien searches conducted against HK Medical
as set forth in the UCC Search Chart, which search results show that no
UJCC-1 financing statements in favor of BANA are on file in such
junisdicnions.

Total commitment amount as of the Trade Date: sce Addendum 1 to
Annex A.

Mone.
Nao.

NIA.L
None.

Wo.
None.

Aggregate portion of Commitment available for draw by the Borrower as
of the Trude Date: sec Addendum I to Annex A

Section 3.2: Possessary Bilaterul Collateral;

Collateral Descrpiion

None.
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Section 4: Exceptions to Representations snd Warranties in Contanbution A srecment:

Section Exception j
4.01(k): Contributar as Lender YA
4.31{1% Contmbutor not “insider” P N/A
74—.(] 1{n): Neo aotice of voidable payments f NiA
4.01(u): Mo preference payments : Nia

4.01¢{v): Bilaccral Loan Cash Purchase Price

4. 01{ee): Bilateral ABRL Borrowing Rase ,
Certificate as to which no subsequent Held ;
audit conducted JNAA

Section 8.37 Pre-Apreement Drate Accruals:

[tem Arnount
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SCHEDULE 013-04

K MEDICAL TECHNOLOGIES

Seetion 1; Informetion Relating to Definitions in Conmibution Agreement:

“Boarrower”
“Credit Agreement”
“Loan"”

“Bankruptcy Case”
“Rankruptey Court”
“Bankruptcy Orders”™
“Bar Date”
“Bilateral ABL”
“Bilateral Loan™

“Collateral Type™

“Comrnitment””

“Egquity interests”
“Participated Loan”

“Proof of Claim™
“Required Consents”

“Settled Without Accrued

Intercst”
“Transfer Fee™

*Unfunded Commitment”

means Hermng International, Inc., a Texas corporation, and Hermring
Impulsora Maonterrey, S.a. de C.V jomtly and severally.

mleans that certain Amended and Restated Loan Agreement dated as of
Auvgust 15, 2000, by the Borrower and Bank of America, N.A.

Term loan mn an cwstanding pnncipal armount as of the Trade Date of! s¢e
Addendum ! to Annex AL

NIAL
N/AL
Nia.
NIA.
™No.
Yes.

Collateral Description

Due diligence 1s incomplete as to the Businoess Assets of HK Medical,
including as a result of UJCC lien searches conducted against HK Medical
a3 set forth in the UCC Scarch Chart, which scarch results show that no
LICC-1 financing statements in favar of BANA arc on file in such
Jurisdictions.

Total comrminment amount as of the Trade Date: see Addendum I to
Annex A,

None.
No.

NAAL
Maonc.

MNo.
WNone.

Aggregate portion of Commitment avallable for draw by the Borrower as
af the Trade Date: see Addendum I to Annex Al

Section 31.2: Possessory Bilateral Collateral:

Collateral Description

MNone.
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Sectuop 4: Exccpuons 10 Representations and Warranoes in Contribution Agrecment:

f Section B Exception ]
f 4.01(k}): Contributor as Lender [ NiA J’
P .0 H{D): Contributor not “insider” NiA }

4.01{n): No notice of voidable payments NYA '
“.d_Ol(u)i MNo preference payments ] N/A {
i 4.01(y}: Bitateral Loan Cash Purchase Price I J
f 4.01{ce): Bilatera! ABL Borrowing Base ' R
[ Certificate as to which no subsequent field ‘

TN

Laud,it conducted

Section 2.3: Pre- Apreement Date Accruals:

lterm
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SCHEDULE 013-05

HK MEDICAL TECHNOLOGIES

Section 1: Informaton Relating o Definttions in Contmbuiion Agreement:

“Rorrower™
“Credit Agreement”
htl‘oanv L

*Bankruptcy Case”
“Bankruptey Coot”
“Bankruptey Orders’
“Bar Date”
“Bilateral ABL™

“Bilateral Loan™

.

“ollateral Type"

“Commitment”’

“Equity Intcrests™
*Participated Loan™

“Proof of Claim”
“Reqguired Consents”
*SQeattied Without Accrued
Interest”

“Transfer Fee”

“Linfunded Commitment”

means Herring [niematianal, Ine., a Texas corporation, and Haring
Impulsera Tedues, S3.A, de CUV., jountly and severaily.

means that certain Amended and Restated Loan Agreement dated as of
August 15, 2000, by the Bormrower and Bank of Amernca, N AL

Term loan in un custunding principat ameount as of the Trade Date of: see
Addenduom 1 to Anniex A

MIAL
NAAL
MIAL
N/A.
No.
Yes.

Collatcral Descniption

Duc diligence is incomplete as 1o the Business Assets of HK Medical,
inciuding as a resuit of UCC lien searches conducted against HK Medical
as set forth in the UCC Scarch Chart, which scarch results show that no
UCC-1 financing statements it favor of BANA are on file in such
junsdictions.

Total commitment amount as of the Trade Date: see Addendum I to
Annex A.

Mone.
Na.

NIA.
None.

No.
None.

Aggregate portion aof Commitment available for draw by the Borrower as
of the Trade Date: see Addendum T to Annex AL

Section 3.2: Possessory Bilateral Collateral:

Collaterzl Descrption

Noae.
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Section 4: Exceptions to Representntions and Warranties in Contibution Agresment:

SecHon

Exception j

{
|

[

SAFY

i

4.01{k): Contributor as Lender

i 4.01(1): Contributor not “insider” ! N/A

[
B
4

i

4,01(1:1}: No notice of voidable payments UNFA

. $.01(u): Na preference pavments TN

4.01{¥): Bilateral Loan Cash Purchase Price

4.01{ee): Bilateral ABL Borrowing Base
Certificate as to which no subsequent ficld !
audit conducted P NEA

Section 8.3 Pre- Agreement Bate Accruals:

SOASIFES G181 44
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SCHEDULE 012-06

OK MEDICAIL TECHNOLOGIES

Section 1: Information Relating to Definttions in Contribution & preement:

“Borrower”

“Credit Agreemend”
L33 : an"’

“Bankruptcy Case”
“Bankruptcy Court”
“Bankruptcy Orders”
“Bar Date”
“BRilaterai ABL"
“Bilateral Loan™

“Collataral Type”

“Caommitment™

“Equity Interesis”
“Participated Loan™

“Proof of Claim”™
“Required Caonsents”

“Settled Without Accrued
Interest™
“Transfer Fee”

“Unfunded Commuitment’”

means Horring Internanaonal, inc., a Texas corporation

means that certain Amended and Restated Loan Agreement dated as of
August 15, 2000, by the Borrower and Bank of America, NLA.

Term loan in an outstanding prmcipal amount as of the Trade Date oft see
Addendum | to Annex A

NIAL

NS&C

NIAL

MNAL

No.

Yes.

Collateral Descrintion

Due diligence is incomplete as to the Business Assets of HK Medical,
including as a result of UCC lien scarches conducted against HK Medical
as set forth in the UCC Search Chart, which search results show that no
LICC-1 financing statements in favor of BANA are on file in such
Jurisdictions.

Total comunitment amount as ot the Trade Date: see Addendum I to
Annex Al

Mone,
Nao.

NYAL
None,

No.

None.

Aggregate portion of Zomumiunent available for draw by the Barrower as
of the Trade Date: see Addendum [ to Annex A.

Section 3.2: Possessory Bilateral Collatersl:

Collateral Description

None.

ADOSGS 01333244
BANA - SSLLC

PATENT
REEL: 013184 FRAME: 0370



Scction 4 Exceptions to Representatons and Warranues in Contribution Agreement:

Section

Exception j

4.0 (}): Contributor as Lender

N/A

4.0 1(1): Conmibutor not “insider™

NIA

$.01(n): No notice of voidablc payments

' NSA

4.01{u): Nao preference payments

4.31(y): Bitateral Loan Cash Purchase Price

1

4.01(ee): Bilateral ABIL. Borrowing Basc
Ceruficate as w which no subsequent ticld

; audit conducied

ST

| MA

Secnon 8.3: Pre- Agreement Date Accruals:

Itermn

AIOME OLBI2244
BANMA - SSLLC

Armount

PATENT
REEL: 013184 FRAME: 0371



SCHEDULE 013-07

K MEDICAL TECIONOLOGIES

Secran [ Infornmation Relating to Befinittons uy Conwibunion Agreement:

“Bomrower”

“Credit Agreement”
“Loan”

“Bankruptecy Case™
“Bankruptcy Court”
“Banlauptcy Orders™
“Bar Date”
“Bilateral ABL™
“Bilateral Loan”

“Colateral Typc™

“Commitment”

“Equirty Interests™
“Participated Loan™

“Proof of Clam™
“Required Consents™

“Settled Without Accrucd

[ntexest”
“Iransfer Fee™

“Unfunded Commitment”

means Lun and Adnanna Herring.

means that certan Construction Loan Agreesment dated as of March 19,
1997 between the Borrower and Bank of America, WAL

Term loan in an owsmanding pnncipal armmount as of the Trade Datz of: sce
Addendum 1 to Annex A

MNAAL

NAAL

NFA.

NIA.

No.

Yes.

Collateral Drescription
[ncomptlete as to Real Estate,

Total comminment amount as of the Trade Date: sce Addendum I o
Annex Al

None.
No.

N/A.
MNone.

No.
Nomne.

Aggrepate portion of Commitoment available for draw by the Borrower as
of the Trade Date: sce Addendum I to Annex A

Section 3.2 Possessory Rilateral Collatersl:

Collateral Description

[List]

20030965 01 5IT284
BANA - SSLLC

PATENT
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Section 4; Exceptions to Representations and Warranties in Contribution Agresment:

Section Exception
4.01{k}: Contributor as Lender N/A
4_0141): Countributor not “insider” NiA
4.01{n): No notice of voidable payments NVA
4.01¢u): No preference payments INVA

4.01(y): Bilateral Loan Cash Purchase Price

4.01(ee): Bilateral ABL Borrowing Base J
Certificate as to which no subsequent field ‘
audit conducted | A

Section 8.3: Pre- Agreement Date Accrusls:

Item Arnount

AUSGRES G1R32244
BANA - 55LLL

PATENT
o REEL: 013184 FRAME: 0373



ADCENDAM | 10
Schedules to Annax A

loxw Ulafaaded
N v.snber Relstionsblo Name Funced Bslrace Batagce (1) Commitment
Q1391 HM Medical Tech § 000,000 £ 00,000
*1.332 HK Medical Tech 3.000,0040 5,900,000
F13-03 HI Maodical Tech 234,575 234,373
DEY-L4 K Medical Techs 7178596 717,094
OF3-03 HE Meadical Toch ASS.06T 156,067
0524065 HK Madical Toch 237 4G A8 L 409
DT HX Mediond Tech ST, 120 817,130
8.176267 - 2,176,267
A5 L TE5.Y

PATENT

RECORDED: 05/20/2002 REEL: 013184 FRAME: 0374



