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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:30 AM 11/15/1993

933195060 - 726201

CERTIFICATE OF MERGER
OF
AMAX INC.
INTO
CYPRUS MINERALS COMPANY

(UNDER SECTION 252 OF THE GENERAL
CORPORATION LAW OF THE STATE OF DELAWARE)

CYPRUS MINERALS COMPANY hereby certifies that:

FIRST: The name and state of incorporation of each
of the constituent corporations are:

(a) AMAX Inc., a New York corporation; and
(b} Cyprus Minerals Company, a Delaware corporation.

SECOND: An Agreement and Plan of Reorganization and
Merger has been approved, adopted, certified, executed and ac-
knowledged by AMAX Inc. and by Cyprus Minerals Company in ac-
cordance with the provisions of subsection (c) of Section 252
of the General Corporation Law of the State of Delaware.

THIRD: The name of the surviving corporation is
Cyprus Minerals Company, which name will be changed to Cyprus

Amax Minerals Company.
FOURTH: The certificate of incorporation of the sur-

viving corporation shall be the Certificate of Incorporation of
Cyprus Minerals Company, with the following amendments:

Replacing the reference to “CYPRUS MINERALS COMPANY"
in the first sentence of Article FIRST therecf with

the following:

1.

"CYPRUS AMAX MINERALS COMPANY"

2, Adding immediately prior to the caption “COMMON
STOCK" as it appears in Article FOURTH thereof the

following:
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"$4 ies |

The Corporation is authorized to issue a series of Preferred !
Stock consisting of up to 4,666,667 shares, which number of |
shares may be increased or decreased from time to time by the f
Board of Directors, and such series shall have the following %
designations, preferences, privileges and voting powers, and ]
restrictions and qualifications thereof: ;

1. Deslgnation. The distinctive serial designation ;
of this series of Preferred Stock is $4.00 Series A Convertible |
Preferred Stock (the "Series A Convertible Preferred Stock"). |

2. Dividends. The holders of Series A Convertible 5
Preferred Stock shall be entitled to receive, when, as and if |
declared by the Board of Directors, but only out of funds le-
gally available for the payment of dividends, cumulative cash i
dividends at the annual rate of $4.00 per share, and no more,
payable quarter-yearly in arrears, on the first days of March, 4
June, September and December in each year, to stockholders of |
record on the respective dates, not exceeding fifty days pre- ,
ceding such dividend payment dates, fixed for the purpose by 5
the Board of Directors in advance of payment of each particular i
dividend. The amount of dividends payable per share of Series i
A Convertible Preferred Stock for each quarterly dividend pe-
riod shall be computed by dividing the annual dividend amount
by four. The amount of dividends payable for any period
shorter than a full quarterly dividend pericd shall be computed i
on the basis of a 360-day year of twelve 30-day months. No
interest shall be payable in respect of any dividend payment on g

the Series A Convertible Preferred Stock which may be in ar-
rears. So long as any shares of the Series A Convertible Pre-

ferred Stock remain outstanding, but not thereafter, dividends ;
on the Series A Convertible Preferred Stock shall accrue and be |
cumulative from and after dates determined, as follows:

{i) if issued prior to the record date for the first
dividend on shares of such series, then from September 1, 1993;

(ii) if issued during the period commencing im-
mediately after a record date for a dividend on such series and '
ending on the payment date for such dividend, then from and

after such dividend payment date; and

(iii) otherwise from and after the first day of March,
June, September or December next preceding the date of issue of
such shares.,

So long as any shares of the Series A Convertible |
Preferred Stock remain outstanding, but not thereafter, no ,
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dividend whatever shall be paid, and no distributicn made, on

any junior stock (which shall mean the Common Stock and any |
other class or series of stock of the Corporation over which ;
the Series A Convertible Preferred Stock has preference or pri- §
ority in the payment of dividends or in the distribution of |
assets on any dissolution, liquidation or winding up of the j
Corporation), other than a dividend payable in junior stock, {
nor shall any shares of junjor stock be acquired for consider- |
ation by the Corporation or by any subsidiary, unless all divi- f
dends on the Series A Convertible Preferred Stock accrued for |
all past dividend periods have been paid or declared and set |
aside for payment, and the full dividends thereon for the then |
current quarter-yearly dividend period have been paid or de-
clared. Subject to the foregoing, and not otherwise, such
dividends (payable in cash, stock or otherwise) as may be de-
termined by the Board of Directors may be declared and paid on
any junior stock from time to time out of funds legally avail- |
able therefor and the Series A Convertible Preferred Stock |
shall not be entitled to participate in any such dividends, 5
whether payable in cash, stock or otherwise. j

3. Liguidation Preference. In the event of any vol- }

untary liquidation, dissolution or winding up of the Corpora- '
tion, the holders of the Series A Convertible Preferred Stock §
then outstanding shall be entitled toc receive the amount per 1
share which such holders would have been entitled to receive |
had such shares been redeemed on the date fixed for payment, or :
if redemption on such date is not provided for, an amount equal E
to the maximum price at which such shares are thereafter re- f
deemable, plus in respect of each such share a sum computed at
the rate of $4.00 per annum from and after the date on which
dividends on such share became cumulative to and including the
date fixed for such payment, less the aggregate of dividends
theretofore paid thereon, but computed without interest. In

the event of any inveluntary liquidation, dissolution or wind-

ing up of the Corporation, the holders of the Series A Convert-

ible Preferred Stock then outstanding shall be entitled to re- ,
ceive out of the assets of the Corporation, before any distri-

bution or payment shall be made to the holders of any junior

stock, an amount equal to $50 per share, plus in respect of

each such share a sum computed at the rate of $4.00 per annum !
from and after the date on which dividends on such share became
cumulative to and including the date fixed for such payment,

less the aggregate of dividends theretofore paid thereon, but
computed without interest. For purposes of this Section 3, a
consolidation or merger of the Corporation with any other cor-
poration or a sale of all or substantially all of the assets of

the Corporation shall not be deemed to constitute a liguida-

tion, dissolution or winding up of the Corporation.
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4. R t i 0 . The

Corporation may, at the option of the Board of Directors, at
any time on or after December 18, 1996, but not prior thereto,
redeem the whole or any part of the then outstanding Series A
Convertible Preferred Stock, subject to the limitations, if
any, ilmposed by applicable law, at a redemption price of $52.40
per share if redeemed prior to December 18, 1997, and at the
following prices per share if redeemed during the twelve-month

period ending December 17 of the year indicated:

Year Price
1998 .. cerveocnnenesse $52.00
1999--..o|-vqbocno~-t $51.60
2000'..0".'......'.. $51~20
200)l.c0ressnacccensnes $50.80
2002.0---.0.---0‘».-0 $50-‘0

and $50.00 per share if redeemed at any time thereafter; to-
gether in each case with a sum, for each share so to be re-
deemed, computed at the rate of $4.00 per annum from and after
the date on which dividends on such share became cumulative to
and including such date fixed for redemption, less the ag-
gregate of the dividends theretofore and on such redemption
date paid thereon, but computed without interest (such amount
being hereinafter referred to as the "Redemption Price"),

Notice of every such redemption of the Series A Con-
vertible Preferred Stock shall be given by publication at least
once in a newspaper printed in the English language and custom-
arily published on each business day and of general circulation
in the Borough of Manhattan, The City of New York, such publi-
cation to be at least thirty days prior to the date fixed for
such redemption. Notice of every such redemption shall also be
mailed not more than sixty nor less than thirty days prior to
the date fixed for such redemption to the holders of record of
the shares so0 to be redeemed at their respective addresses as '
the same shall appear on the books of the Corporation; but no
failure to mail such notice nor any defect therein or in the
mailing thereof shall affect the validity of the proceeding for ‘

the redemption of any shares so to be redeemed.

In case of redemption of a part only of the Series A
Convertible Preferred Stock at the time outstanding, the re-
demption may be either pro rata or by lot. The Board of Direc-
tors shall have full power and authority to prescribe the man-~
ner in which the drawings by lot or the pro rata redemption
shall be conducted and, subject to the provisions herein con-
tained, the terms and conditions upon which the Series A Con-~
vertible Preferred Stock shall be redeemed from time to time.
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No fractional shares of Series A Convertible Pre-
ferred Stock shall be issued upon redemption of less than all
Series A Convertible Preferred Stock. If more than cone cer-
tificate evidencing shares of Series A Convertible Preferred
Stock shall be held at one time by the same holder, the number
of full shares issuable upon redemption of less than all of
such shares of Series A Convertible Preferred Stock shall be
computed on the basis of the aggregate number of shares of Se-

ries A Convertible Preferred Stock so held. Instead of any
fractional share of Series A Convertible Preferred Stock that
would otherwise be issuable to a holder upon redemption of less
than all shares of Series A Convertible Preferred Stock, the
Corporation shall pay a cash adjustment in respect of such
fractional share in an amount equal to the same fraction of the
fair value per share of Series A Convertible Preferred Stock
(as determined in goed faith by the Board of Directors, whose
determination shall be conclusive and described in a resolution
of the Board of Directors) at the close of business on the date

fixed for redemption.

If such notice of redemption shall have been duly
given by publication, and if, on or before the redemption date
specified therein, all funds necessary for such redemption
shall have been set aside by the Corporation, separate and
apart from its other funds, in trust for the pro rata benefit
of the holders of the shares so called for redemption, so as to
be and continue to be available therefor, then, notwithstanding
that any certificate for shares so called for redemption shall
not have been surrendered for cancellation, all shares so
called for redemption shall no longer be deemed outstanding on
and after such redemption date, and all rights with respect to
such shares shall forthwith on such redemption date cease and
terminate, except only the right of the holders thereof to re-
ceive the amount payable on redemption thereof, without inter-

est.

If such notice of redemption shall have been duly
given by publication or if the Corporation shall have given to
the bank or trust company hereinafter referred to irrevocable ,
authorization promptly to give or complete such notice by pub-
lication, and if on or before the redemption date specified
therein the funds necessary for such rademption shall have been
deposited by the Corporation with a bank or trust company in
good standing, designated in such notice, organized under the
laws of the United States of America or of the State of New
York, doing business in the Borough of Manhattan, The City of
New York, having a capital, surplus and undivided profits ag-
gregating at least $5,000,000 according to its last published
statement of condition, in trust for the pro rata benefit of
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the holders of the shares so called for redemption, then, not-
withstanding that any certificate for shares so called for re-
demption shall not have been surrendered for cancellation from
and after the time of such deposit, all shares of the Series A
Convertible Preferred Stock so called for redemption shall no
longer be deemed to be outstanding and all rights with respect
to such shares shall forthwith cease and terminate, except only
the right of the holders thereof to receive from such bank or
trust company at any time after the time of such deposit the
funds so deposited, without interest, and the right to exercise
on or before the date fixed for redemption, privileges of ex-
change or conversion, if any, not theretofore expiring. Any
interest accrued on such funds shall be paid to the Corporation

from time to tine.

Any funds so set aside or deposited by the Corpera-
tion which shall not be required for such redemption because of
the exercise of any right of conversion or exchange subsequent
to the date of such deposit shall be released or repaid to the
Corporation forthwith. Any funds so set aside or deposited, as
the case may be, and unclaimed at the end of six years fronm
such redemption date shall be released or repaid to the Corpo-
ration, after which the holders of the shares so called for
redemption shall look only to the Corporation for payment

thereof.

So long as any shares of the Series A Convertible
Preferred Stock remain outstanding, but not thereafter, if at
any time the Corporation shall fail to pay dividends in full on
the Series A Convertible Preferred Stock for any past
guarter-yearly dividend periods, thereafter and until all ac-
crued dividends for all past guarter-yearly dividend pericds
shall have been paid or declared and funds set aside for their
payment, the Corporation shall not redeem (for sinking fund or
otherwise) less than all of the Series A Convertible Preferred
Stock at the time outstanding, and neither the Corporation nor
any subsidiary shall purchase (for sinking fund or otherwise)
less than all of the Series A Convertible Preferred Stock un-
less such purchase shall be pursuant to tenders called for on
at least twenty days previous notice by mail to the holders of .
record of the Series A Convertible Preferred Stock at their
respective addresses as the same shall appear on the books of
the Corporation, and the shares so purchased shall be those
tendered at the lowest prices, pursuant to such call for ten-

ders.

5. ° 5‘ 'V‘ -

(a) i o . Each share of Series A
Convertible Preferred Stock shall be convertible at the option
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of the holder thereof, at any time prior to the close of busi-
ness on the tenth business day prior to the date fixed for re-
denmption of such share as herein provided, into fully paid and
nonassessable shares of Common Stock, at the rate of that num-
ber of shares of Common Stock for each full share of Series A
Convertible Preferred Stock that is equal to $50 divided by the
conversion price applicable per share of Common Stock, or into
such additional or other securities, cash or property and at
such other rates as required in accordance with the provisions
of this Section 5. For purposes of the terms of the Series A
Convertible Preferred Stock, the "conversion price" applicable
per share of Common Stock shall initially be equal to $24.302
and shall be adjusted from time to time in accordance with the

provisions of this Section 5.

{b) conversion Procedures. Any holder of shares of

Series A Convertible Preferred Stock desiring to convert such
shares into Common Stock shall surrender the certificate or
certificates evidencing such shares of Series A Convertible
Preferred Stock at the office of the transfer agent for the
Series A Convertible Preferred Stock, which certificate or cer-
tificates, if the Corporation shall so require, shall be duly
endorsed to the Corporation or in blank, or accompanied by
proper instruments of transfer to the Corporation or in blank
and shall be accompanied by irrevocable written notice to the
Corporation that the holder elects so to convert such shares of
Series A Convertible Preferred Stock and specifying the name or
names (with address or addresses) in which a certificate or
certificates evidencing shares of Common Stock are to be is-

sued.

Subject to Section 5(j) hereof, no payments or ad-
justments in respect of dividends on shares of Series A Con-
vertible Preferred Stock surrendered for conversion or on ac-
count of any dividend on the Common Stock issued upon conver-
sion shall be made upon the conversion of any shares of Series

A Convertible Preferred Stock.

The Corporation shall, as soon as practicable after
such deposit of certificates evidencing shares of Series A Con-
vertible Preferred Stock accompanied by the written notice and '
compliance with any other conditions herein contained, deliver
at such office of such transfer agent to the person for whose
account such shares of Series A Convertible Preferred Stock
were so surrendered, or to the nominee or nominees of such per-
son, certificates evidencing the number of full shares of Com-
non Stock to which such person shall be entitled as aforesaid,
together with a cash adjustment in respect of any fraction of a
share of Common Stock as hereinafter provided. Such conversion

-7-
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shall be deemed to have been made as of the date of such sur-
render of the shares of Series A Convertible Preferred Stock to
be converted, and the person or persons entitled to receive the
Common Stock deliverable upon conversion of such Series A Con-
vertible Preferred Stock shall be treated for all purposes as
the record holder or holders of such Common Stock on such date.

(c) Adiustment of Conversion Price. The conversion

price at which a share of Series A Convertible Prefarred Stock
is convertible into Common Stock shall be subject to adjustment

from time to time as follows:

(i) In case the Corporation shall pay or make a
dividend or other distribution on its Common Stock exclusively
in Common Stock or shall pay or make a dividend or other dis-
tribution on any other class or series of capital stock of the
Corporation which includes Common Stock, the conversion price
in effect at the opening of business on the day following the
date fixed for the determination of stockholders entitled to
receive such dividend or other distribution shall be reduced by
multiplying such conversion price by a fraction of which the
numerator shall be the number of shares of Common Stock out-
standing at the close of business on the date fixed for such
determination and the denominator shall be the sum of such num-
ber of shares and the total number of shares of Common Stock
included in such dividend or other distribution or exchange,
such reduction to become effective immediately after the open-
ing of business on the day following the date fixed for such
determination. For the purposes of this subparagraph (i), the
nunber of shares of Common Stock at any time outstanding shall
not include shares held in the treasury of the Corporation and
the number of shares of Common Stock included in such dividend
or other distribution or exchange shall not be deemed to in-
clude any shares issued or distributed in respect of shares

held in the treasury of the Corporation.

(ii) 1In case the Corporation shall pay or make a
dividend or other distribution on its Common Stock consisting
exclusively of, or shall otherwise issue to all holders of its
Common Stock, rights or warrants entitling the holders thereof
to subscribe for or purchase shares of Common Stock at a price '
per share less than the current market price per share (deter-
mined as provided in subparagraph (vii) of this Section 5(c¢))
of the Common Stock on the date fixed for the determination of
stockholders entitled to receive such rights or warrants, the
conversion price in effect at the opening of business on the
day following the date fixed for such determination shall be
redr-ed by multiplying such conversion price by a fraction of
vhich the numerator shall be the number of shares of Common
Stock outstanding at the close of business on the date fixed
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for such determination plus the number of shares of Common
Stock which the aggregate of the offering price of the total
number of shares of Common Stock so offered for subscription or
purchase would purchase at such current market price and the
denominator shall be the number of shares of Common Stock out-
standing at the close of business on the date fixed for such
determination plus the number of shares of Common Stock so of-
fered for subscription or purchase, such reduction to become
effective immediately after the opening of business on the day
following the date fixed for such determination. For the pur-
poses of this subparagraph (ii), the number of shares of Common
Stock at any time outstanding shall not include shares held in
the treasury of the Corporation. The Corporation shall not
issue any rights or warrants in respect of shares of Common
Stock held in the treasury of the Corporation. For purposes of
this subparagraph (ii), the issuance of rights or warrants to
subscribe for or purchase stock or securities convertible into
shares of Common Stock shall be deemed to be the issuance of
rights or warrants to purchase the shares of Common Stock into
vhich such stock or securities are convertible at an aggregate
offering price equal to the aggregate offering price of such
stock or securities plus the minimum aggregate amount (if any)
payable upon conversion of such stock or securities into Common
Stock. In case any rights or warrants referred to in this
subparagraph (i1i) in respect of which an adjustment shall have
been made shall expire unexercised within 45 days after the
same shall have been distributed or issued by the Corporation,
the conversion price shall be readjusted at the time of such
expiration to the conversion price that would have been in ef-
fect if no adjustment had been made on account of the distribu-

tion or issuance of such expired rights or warrants.

(iii) 1In case outstanding shares of Common Stock shall
be subdivided into a greater number of shares of Common Stock,
the conversion price in effect at the opening of business on
the day following the day upon which such subdivision becomes
effective shall be proportionately reduced, and conversely, in
case outstanding shares of Common Stock shall each be combined
into a smaller number of shares of Common Stock, the conversion
price in effect at the opening of business on the day following
the day upon which such combination becomes effective shall be
proportionately increased, such reduction or increase, as the
case may be, to become effective immediately after the opening
of business on the day following the day upon which such subdi-
vision or combination becomes effective.

(iv) Subject to the penultimate sentence of this
subparagraph (iv), in case the Corporation shall, by dividend
or otherwise, distribute to all holders of its Common Stock
evidences of its indebtedness, shares of any class or series of
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capital stock, cash or assets (including securities, but ex-
cluding any rights or warrants referred to in subparagraph (il)
of this Section 5(c¢), any dividend or distribution paid exclu-
sively in cash and any dividend or distribution referred to in
subparagraph (i} of this Section 5(c)), the conversion price
shall be reduced so that such price shall equal the price de-
termined by multiplying the conversion price in effect im-
mediately prior to the effectiveness of the conversion price
reduction contemplated by this subparagraph (iv) by a fraction
of which, except to the extent provided in the second succeed-
ing sentence of this subparagraph (iv), the numerator shall be
the current market price per share (determined as provided in
subparagraph (vii) of this Section 5(c)) of the Common Stock on
the date fixed for the payment of such distribution (the "Ref-
erence Date") less the fair market value (as determined, sub-
ject to the last sentence of this subparagraph (iv), in good
faith by the Board of Directors, whose determination shall be
conclusive and described in a resolution of the Board of Direc-
tors), on the Reference Date, of such number or amount of the
evidences of indebtedness, shares of capital stock, cash and
assets that is so distributed to a holder of one share of Com-
mon Stock and the denominator shall be such current market
price per share of the Common Stock, such reduction to become
effective immediately prior to the opening of business on the
day following the Reference Date. If the Board of Directors
determines the fair market value of any distribution for pur-
poses of this subparagraph (iv) by reference to the actual or
when issued trading market for any securities comprising such
distribution, it shall in doing so consider the prices in such
market over the same period used in computing the current mar-
ket price per share of Common Stock pursuant to subparagraph
(vii)} of this Section 5(c). Notwithstanding the first sentence
of this subparagraph (iv), to the extent the fair market value
of any shares of capital stock distributed to all holders of
Common Stock shall be determined by the Board of Directors by
reference to the trading market of securities listed or admit-
ted to trading or guoted (other than on a subject to notice of
issuance or when issued basis) on a Stock Exchange as of (but
not prior to) the Reference Date, the conversion price shall be
reduced so that such price shall equal the price determined by .
multiplying the conversion price in effect immediately prior to
the effectiveness of the conversion price reduction contem-
plated by this subparagraph (iv} by a fraction of which the nu-
merator shall be the current market price per share (determined
as provided in subparagraph (viii)} of this subparagraph 5(c))
of the Common Stock on the Reference Date and the denominator
shall be such current market price per share of the Common
Stock plus the fair mevrket value (as determined in good faith
by the Board of Directors in accordance with the last sentence
of this subparagraph (iv}), of such number of shares of capital

..10-.
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stock that is so distributed to a holder of one share of Common
Stock, such reduction to become effective retroactively im-~
mediately prior to the opening of business on the day following
the Reference Date. For purposes of this subparagraph (iv),
any dividend or distribution that includes (but is not limited
to) shares of Common Stock or rights or warrants to subscribe
for or purchase shares of Common Stock shall be deemed instead
to be (1) a dividend or distribution of the evidences of in-
debtedness, cash, assets or shares of capital stock other than
such shares of Common Stock or such rights or warrants (so that
any conversion price reduction reguired by this subparagraph
{iv) is made) immediately followed by (2) a dividend or distri-
bution of such shares of Common Stock or such rights or war-
rants (so that there is made any further conversion price re-
duction required by subparagraph (i) or (ii) of this Section
5(c), except (A} the Reference Date of such dividend or distri-
bution as defined in this subparagraph (iv) shall be substi-
tuted as "the date fixed for the determination of stockholders
entitled to receive such rights or warrants®" and "the gdate
fixed for such determination® within the meaning of sub-
paragraphs (i) and (ii) of this Section 5(c) and (B) any shares
of Common Stock included in such dividend or distribution shall
not be deemed "outstanding at the close of business on the date
fixed for such determination” within the meaning of
subparagraph (i) of this Section 5(c)). Notwithstanding any
other provision of this subparagraph (iv), if any shares of
capital stock distributed tco all holders of Common Stock are
listed or admitted to trading on a Stock Exchange for the five
consecutive Trading Days (as defined in Section S5(h)) prior to
and including the Reference Date, or will be listed or admitted
to trading on a Stock Exchange as of (but not prior to) the
Reference Date for the ten consecutive Trading Days subsequent
to and including the Reference Date, then, the Board of Di-
rectors, in making its determination of the fair market value
of such number of shares of capital stock that is so distrib-
uted to a holder of one share of Common Stock, shall make such
determination by reference to the current market price (as de-
termined pursuant to subparagraphs (vii) and (viii) of this
Section 5(c)) of such shares of capital stock.

(v) In case the Corporation shall pay or make a
dividend or other distribution on its Common Stock exclusively
in cash (excluding, in the case of any quarterly cash dividend
on the Common Stock, the portion of such quarterly cash divi-
dend that does not exceed the per share amount of the next pre-
ceding quarterly cash dividend on the Common Stock (as adjusted
to appropriately reflect any of the events referred to in
subparagraph (iii) of this Section 5(c)), or, all of such quar-
terly cash dividend if the amount thereof per share of Common
Stock multiplied by four does not exceed 12.5% of the current
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market price per share (determined as provided in subparagraph
(vii) of this Section §{c)) of the Common Stock on the Trading
Day next preceding the date of declaration of such dividend),
the conversion price shall be reduced so that such price shall
equal the price determined by multiplying the conversion price
in effect immediately prior to the effectiveness of the conver-
sion price reduction contemplated by this subparagraph (v) by a
fraction of which the numerator shall be the current market
price per share (determined as provided in subparagraph (vii)
of this Section 5(c)) of the Common Stock on the date fixed for
the making of such distribution less the amount of cash sc dis-
tributed and not excluded as provided above applicable to one
share of Common Stock and the denominator shall be such current
market price per share of the Common Stock, such reduction to
become effective immediately prior to the opening of business
on the day following the date fixed for the making of such dis-

tribution.

(vi}) In case a tender or exchange offer made by the
Corporation or any subsidiary of the Corporation for all or any
portion of the Corporation’s Common Stock shall expire and re-
sult in the acquisition by the Corporation of shares of Common
Stock pursuant thereto and such tender or exchange offer shall
involve the payment by the Corporation or such subsidiary of
consideration per share of Common Stock having a fair market
value (as determined in good faith by the Board of Directors,
whose determination shall be conclusive and described in a
resolution of the Board of Directors) at the last time (the
nExpiration Time") tenders or exchanges may be made pursuant to
such tender or exchange offer (as it shall have been amended)
that exceeds the current market price per share (determined as
provided in subparagraph (vii) of this Section 5(c)) of the
Common Stock on the Trading Day next succeeding the Expiration
Time, the conversion price shall be reduced so that such price
shall equal the price determined by multiplying the conversion
price in effect immediately prior to the effectiveness of the
conversion price reduction contemplated by this subparagraph
(vi) by a fraction of which the numerator shall be the number
of shares of Common Stock outstanding (including any tendered
or exchanged shares) at the Expiration Time multiplied by the ,
current market price per share (determined as provided in
subparagraph {vii) of this Section 5(c)) of the Common Stock on
the Trading Day next succeeding the Expiration Time and the
denominator shall be the sum of (x) the fair market value (de-
termined as aforesaid) of the aggregate consideration payable
to stockholders as a result of the Corporation’s or
subsidiary’s acceptance (up to any maximum specified in the
terms of the tender or exchange offer) ~f shares validly ten-
dered or exchanged and not withdrawn as of the Expiration Time
(the shares so accepted, up to any such maximum, being referred
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to as the "Purchased Shares") and (y) the product of the number
of shares of Common Stock outstanding (less any Purchased
Shares) at the Expiration Time and the current market price per
share (determined as provided in subparagraph (vii) of this
Section 5(c)) of the Common Stock on the Trading Day next suc-
ceeding the Expiration Time, such reduction to become effective
immediately prior to the opening of business on the day follow-

ing the Expiration Time.

(vii) For the purpose of any computation under sub-
paragraphs (ii} and (v) and, except as otherwise provided in
subparagraph (viii) of this Section 5{c), subparagraph (iv),
the current market price per share of Common Stock or per share
of capital stock the fair market value of which is to be deter-
mined as provided in the last sentence of subparagraph (iv) of
this Section 5(c) or pursuant to clause (ii) of Section 5(g)
("Distributed Stock”) on any date in gquestion shall be deemed
to be the average of the daily Closing Prices (as defined in
Section S5(h)) for the five (or, with respect to clause (ii) of
Section 5(g), ten) consecutive Trading Days prior to and in-
cluding the date in question; provided, however, that (1) if
the "ex" date (as hereinafter defined) for any event (other
than the issuance or distribution requiring such computation)
that requires (or, in the case of Distributed Stock, would re-
quire if such Distributed Stock were Common Stock) an adjust-
ment to the conversion price pursuant to subparagraph (i),
(iiy, (dii), (iv), (v) or (vi) above or Section 5(g) ("Other
Event") occurs after the fifth (or, with respect to Section
S(g), tenth) Trading Day prior to the day in question and prior
to the "ex" date for the issuance or distribution reqguiring
such computation (the "Current Event”), the Closing Price for
each Trading Day prior to the "ex" date for such Other Event
shall be adjusted by multiplying such Closing Price by the same
fraction by which the conversion price is so required (or, in
the case of Distributed Stock, would be so required if such
Distributed Stock were Common Stock) to be adjusted as a result
of such Other Event, (2) if the "ex" date for any Other Event
occurs after the "ex" date for the Current Event and on or
prior to the date in guestion, the Closing Price for each Trad-
ing Day on and after the "ex" date for such Other Event shall
be adjusted by multiplying such Closing Price by the reciprocal
of the fraction by which the conversion price is so reguired
(or, in the case of Distributed Stock, would be so required if
such Distributed Stock were Common Stock) to be adjusted as a
result of such Other Event, (3) if the "ex" date for any Other
Event occurs on the "ex" date for the Current Event, one of
those events shall be deemed for purposes of determining which
of clauses (1) and (2) of this proviso to apply to have an “ex"
date occurring prior to the "ex" date for the other event but
in applying such clause the actual "ex" date of the other event
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shall be utilized, and (4) if the "ex" date for the Current
Event is on or prior to the date in question, the Closing Price
for each Trading Day on or after such "ex" date shall be ad-
justed after taking into account any adjustment required pursu-
ant to clause (2) of this proviso, by adding thereto the amount
of any cash and the fair market value on the date in guestion
(as determined in good faith by the Board of Directors in a
manner consistent with any determination of such value for pur-
poses of paragraph (iv) or (v) of this Section S5(c), whose de-
termination shall be conclusive and described in a resolution
of the Board of Directors) of such number or amount of the
rights, warrants, evidences of indebtedness, shares of capital
stock or assets being distributed to a hcolder of one share of
Common Stock. For the purpose of any computation under
subparagraph (vi) of this Section 5(c), the current market
price per share of Common Stock or Distributed Stock on any
date in question shall be deemed to be the average of the daily
Closing Prices for such date in gquestion and the next two suc-
ceeding Trading Days; provided, however, that if the "ex" date
for any Other Event occurs after the Expiration Time for the
tender or exchange offer requiring such computation and on or
prior to the second Trading Day following the date in question,
the Closing Price for each Trading Day on and after the "ex"
date for such other event shall be adjusted by multiplying such
Closing Price by the reciprocal of the fraction by which the
conversion price is so required (or, in the case of Distributed
Stock, would be so required if such Distributed Stock were Con-
mon Stock) to be adjusted as a result of such other event. For
purposes of this subparagraph and subparagraph (viii) of this
Section 5(c), the term “ex" date, (1) when used with respect to
any issuance or distribution, means the first date on which the
Common Stock or Distributed Stock trades regular way on the
relevant exchange or in the relevant market from which the
Closing Price was obtained without the right to receive such
issuance or distribution, (2) when used with respect to any
subdivision or combination of shares of Common Stock or Dis-
tributed Stock, means the first date on which the Common Stock
or Distributed Stock trades regular way on such exchange or in
such market after the time at which such subdivision or combi-
nation becomes effective, and (3) when used with respect to any
tender or exchange offer means the first date on which the Com-
mon Stock or Distributed Stock trades regular way on such ex-
change or in such market after the Expiration Time of such of-

fer.

(viii) Notwithstanding the provisions of subparagraph
(vii) of this Section S5(c), for the purpose of any computation
under subparagraph (iv) of this Section 5(c) when the Distrib-
uted Stock will be listed or admitted to trading or guoted on a
Stock Exchange as of (but not prior to) the Reference Date, the
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current market price per share of Common Stock or shares of
capital stock the fair market value of which is to be deter-
mined as provided in the last sentence of subparagraph (iv) of
this Section 5(c) on any date in question shall be deemed to be
the average of the daily Closing Prices (as defined in Section
5(h)) for the ten consecutive Trading Days subseguent to and
including the date in question; provided, however, that (1) if
the "“ex" date for any Other Event occurs prior to the tenth
Trading Day after the day in guestion and after the Reference
Date, the Closing Price for each Trading Day on and after the
"ex® date for such Other Event shall be adjusted by multiplying
such Closing Price by the reciprocal of the fraction by which
the conversion price is so reguired (or, in the case of Dis-
tributed Stock, would be so required if such Distributed Stock
were Common Stock) to be adiusted as a result of such Other

Event.

{ix} The Corporation may make such reductions in the
conversion price, in addition to those required by subpara-
graphs (i), (ii), (iii), (iv), (v) and (vi) of this Section
5(c), as it considers to be advisable to avoid or diminish any
income tax to holders of Common Stock or rights to purchase
Common Stock resulting from any dividend or distribution of
stock (or rights to acquire stock) or from any event treated as
such for income tax purposes. The Corporation from time to
time may reduce the conversion price by any amount for any pe-
riod of time if the period is at least twenty days, the reduc-
tion is irrevocable during the period and the Board of Direc-
tors of the Corporation shall have made a determination that
such reduction would be in the best interest of the Corpora-
tion, which determination shall be conclusive. Whenever the
conversion price is reduced pursuant to the preceding sentence,
the Corporation shall mail to holders of record of the Series A
Convertible Preferred Stock a notice of the reduction at least
fifteen days prior to the date the reduced conversion price
takes effect, and such notice shall state the reduced conver-
sion price and the period it will be in effect.

(x) No adjustment in the conversion price shall be

required unless such adjustment (plus any adjustments not pre-
v1ously made by reason of this Section 5(c)) would require an '
increase of at least 1% in the number of shares of Common Stock

into which each share of Series A Convertible Preferred Stock

is then convertible; provided, however, that any adjustments

which by reason of this Section 5{(c) are not required to be

made shall be carried forward and taken into account in any

subsequent adjustment. All calculations under this
subparagraph (x) shall be made to the nearest one~hundred thou-

sandth of a share.
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(xi) Whenever any adjustment is made to the conver-
sion price, the Corporation shall forthwith (i) file with each
Transfer Agent of such Series A Convertible Preferred Stock a
statement describing in reasonable detail the adjustment and
the method of calculation used, and (ii) cause a copy of such
statement to be mailed to the holders of record of the Series A
Convertible Preferred Stock as of the effective date of such

adjustment.

(d) eclassi ti co ti o) a
of Assetgs. (1) 1In the event that the Corporation shall be a
party to any transaction (including without limitation any re-~
capitalization or reclassification of the Common Stock (other
than a change in par value, or from par value to no par value,
or from no par value to par value, or as a result of a subdivi-
sion or combination of the Common Stock), any consolidation of
the Corporation with, or merger of the Corporation into, any
other person, any merger of another person into the Corporation
(other than a merger which does not result in a reclassifica-
tion, conversion, exchange or cancellation of outstanding
shares of Common Stock of the Corporation) or any sale or
transfer of all or substantially all of the assets of the Cor-
poration or any compulsory share exchange) pursuant to which
all Common Stock is converted into the right to receive other
securities, cash or other property, to the extent permitted by
law, provisions shall be made as part of the terms of such
transaction whereby the holder of each share of Series A Con-
vertible Preferred Stock then outstanding shall have the right
thereafter to convert such share only into (A) in the case of
any such transaction other than a Common Stock Fundamental
Change (as defined in Section 5(h)) and subject to funds being
legally available for such purpose under applicable law at the
time of such conversion, the kind and amount of securities,
cash and other property receivable upon such transaction by a
holder of the number of shares of Common Stock into which such
share of Series A Convertible Preferred Stock might have been
converted immediately prior to such transaction, after giving
effect, in the case of any Non-Stock Fundamental Change (as
defined in Section 5(h)), to any adjustment in the conversion
price required by the provisions of Section 5(g), and (B) in
the case of a Common Stock Fundamental Change, common stock of
the kind received by holders of Common Stock as a result of
such Common Stock Fundamental Change at a conversion price de-
termined pursuant to the provisions of Section 5(g).

(ii) In the event the Corporation determines in good

faith that there is doubt whether the adjustment otherwise re-
qgquired by subparagraph (i) of this Section 5(d) can be made in
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a manner consistent with then applicable law, then the Corpora-
tion may elect (which election shall be evidenced by a resolu-
tion of the Board of Directors) that, in lieu of the Corpora-

{ tion’s making such adjustment, the holder of each share of Se-

‘ ries A Convertible Preferred Stock then outstanding shall have
the right thereafter to convert such share into, but only into,
shares of the common stock (the "New Common Stock") of the
principal corporation surviving the transaction which gives
rise to the adjustment (as determined in good faith by the
Board of Directors, whose determination shall be conclusive and
described in a resolution uf the Board of Directors) at a con-
version price (based upon a value of a share of Series A Con-
vertible Preferred Stock of $50 for such purpose) determined by
multiplying $50 by a fraction the numerator of which is the
fair market value (as so determined by the Board of Directors)
per share of the New Common Stock (but without any adjustment
pursuant to Section 5(g)) and the denominator of which is the
fair market value on the date the transaction becomes effective
(as so determined by the Board of Directors) of the kind and
amount of securities, cash and other property receivable in
such transaction by a holder of the number of shares of Common
Stock into which such share of Series A Convertible Preferred
Stock might have been converted immediately prior to such

transaction.

(1ii) The Corporation or the person formed by such
consolidation or resulting from such merger or which acgquires
such assets or which acquires the Corporation’s shares, as the
case may be, shall make provisions in its certificate or ar-
ticles of incorporation or other constituent document to estab-
lish such rights as are created by this subparagraph (d). Such
certificate or articles of incorporation or other constituent
document shall provide, in respect of any shares of capital
stock into which the Series A Convertible Preferred Stock has
become convertible, for adjustments which, for events subse-
quent to the effective date of such certificate or articles of
incorporation or other constituent document, shall be as nearly
equivalent as may be practicable to the adjustments provided
for in this Section 5. The above provisions shall similarly
apply to successive transactions of the foregoing type.

(e} Special Conversion Option. Notwithstanding any

other provision in this Section 5, if the Corporation pays a
dividend or makes another distribution on its Common Stock con-
sisting of capital stock of one or more Public Companies in a
Public Company Distribution, then, in lieu of making any ad-
justment that would otherwise be applicable in respect of the
distribution of any one or more such Public Companies in ac-
cordance with Section 5 (including without limitation Section
5(g) hereof) and to the extent permitted by law, the Board of
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Directors may elect (which election shall be evidenced by a
resolution of the Board of Directors) that, immediately follow-
ing each distribution of capital stock of each Public Company
as to which an election is made, the Series A Convertible Pre-
ferred Stock shall be convertible into (i) fully paid and non-
assessable shares of Common Stock at the rate of such number of
shares of Common Stock for each full share of Series A Con-
vertible Preferred Stock that is equal to $50 divided by the
conversion price per share of Common Stock applicable im-
mediately prior to such adjustment, and (ii) fully paid and
nonassessable shares of capital stock of each such Public Com-
pany at the rate of such number of shares of capital stock of
such Public Company for each full share of Series A Convertible
Preferred Stock that is equal to $50 divided by the conversion
price applicable per share of capital stock of such Public Com=-
pany. The initial conversion price of the Series A Convertible
Preferred Stock applicable to shares of capital stock of each
such Public Company shall be equal to $50 divided by the Al-
locable Public Company Shares and shall thereafter be subject
to adjustment as provided in Section 5, provided that, with
respect to adjustments relating to such capital stock and ex-
cept where the context otherwise requires, references in Sec-
tions 5(c}, (4}, (e), (g). (h) (excluding Subsection 7 there-
of), (i), (3), (k) and (m) to the "Corporation," “Common Stock"
and "Board of Directors" shall bhe deemed to refer to such Pub-
lic Company. As used herein, the term "Allocable Public Com-
pany Shares" shall mean, with respect to a Public Company, the
product of (i) such number of shares of capital stock of such
Public Company as is distributed to a holder of one share of
Common Stock in the Public Company Distribution, and (ii) such
number of shares of Common Stock of the Corporation as would
have been received by a holder of one share of Series A Con-
vertible Preferred Stock had the Series A Convertible Preferred
Stock been converted immediately prior to such distribution
into Common Stock that received such distribution. The term
"puyblic Company” shall mean any corporation (other than the
Corporation) the capital stock of which is distributed in the
Public Company Distribution and is listed, admitted to trading
or quoted, including upon notice of issuance or on a
when-issued basis, on a Stock Exchange (as defined in Section
5(h)) prior to the sixth business day after the date of such
distribution. The term "“Public Company Distribution" shall
mean any dividend or another distribution by the Corporation on
its Common Stock consisting of capital stock of one or more
Public Companies in which the Market Value of the capital stock
of all of the Public Companies so distributed on the date of
such distribution is greater than 10% of the aggregate of the
Market Value of the Corporation and the Market Value of all
such Public Companies on the date of the Public Company Distri-
bution. The term "Market Value" shall mean, with respect to
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the capital stock of any corporation, the product of (i) the
fair market value of such capital stock as shall be determined
in good faith by the Board of Directors (whose determination
shall be conclusive and described in a resolution of the Board
of Directors) by reference to the daily Closing Prices for the
first ten consecutive Trading Days subsequent to and including
the date of such distribution and (ii) the number of shares of
capital stock of such corporation outstanding on the date of
the Public Company Distribution.

(f) Prior Notice of Certain Evepts. In case:

(1) the Corporation shall (1) declare any dividend
{or any other distribution) on Common Stock, other than (A} a
dividend payable in shares of Common Stock or (B) a dividend
payable in cash out of its retained earnings other than any
special or nonrecurring or other extraordinary dividend or (2)
declare or authorize a redemption or repurchase of in excess of
10% of the then outstanding shares of Common Stock; or

(ii) the Corporation shall authorize the granting to
all holders of Common Stock of rights or warrants to subscribe
for or purchase any shares of stock of any class or series or
of any other rights or warrants; or

(iii) of any reclassification of Common Stock (other
than a subdivision or combination of the outstanding Common
Stock, or a change in par value, or from par value to no par
value, or from no par value to par value), or of any consolida-
tion or merger to which the Corporation is a party and for
which approval of any stockholders of the Corporation shall be
required, or of the sale or transfer of all or substantially
all of the assets of the Corporation whereby the Common Stock
is converted into other securities, cash or other property; or

(iv) of the voluntary or involuntary dissolution,
ligquidation or winding up of the Corporation;

then the Corporation shall cause to be filed with the transfer
agent for the Series A Convertible Preferred Stock and shall
cause to be mailed to the holders of record of the Series A
Convertible Preferred Stock, at their last address as they
shall appear upon the stock transfer books of the Corporation,
at least fifteen days prior to the applicable record or effec-
tive date hereinafter specified, a notice stating (x) the date
on which a record (if any) is to be taken for the purpose of
such dividend, distribution, redemption, repurchase, rights or
warrants or, if a record is not taken, the date as of which the
holders of record of Common Stock to be entitled to such divi-

dend, distribution, redemption, rights or warrants are to be
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determined or (y) the date on which such reclassification, con-

solidation, merger, sale, transfer, share exchange, dissolu-

tion, liguidation or winding up is expected to become effec-

tive, and the date as of which it is expected that holders of

record of Common Stock shall be entitled to exchange their

shares of Common Stock for securities, cash or other property

deliverable upon such reclassification, consolidation, merger,

sale, transfer, share exchange, dissolution, liguidation or

winding up (but no failure to mail such notice or any defect

therein or in the mailing thereof shall affect the validity of

the corporate action required to be specified in such notice).
(g) t s in Cas .

Notwithstanding any other provision in this Section 5 to the

contrary, if any FPundamental Change (as defined in Section

5(h)) occurs, then the conversion price in effect will be ad-

justed immediately after such Fundamental Change as described

below. 1In addition, in the event of a Common Stock Fundamental

Change (as defined in Section 5(h)), each share of Series A

Convertible Preferred Stock shall be convertible, to the extent

permitted by applicable law, solely into common stock of the

kind received by holders of Common Stock as the result of such

Common Stock Fundamental Change; provided, that, in the event

the Board of Directors determines in good faith (such determi-

nation to be conclusive and described in a resolution of the

Board of Directors) that there is doubt whether the adjustment

provided in this sentence can be made in a manner consistent

with then applicable law or that despite the Corporation’s rea-

sonable efforts the issuer of common stock will not agree to

provide such shares of common stock as would be needed for the

purposes of satisfying the provisions of this sentence (or re-

sulting from any subsequent adjustments of the conversion right

pursuant to this Section 5), on reasonable terms (with refer-

ence to the Applicable Price of such common stock, determined

as if the first reference to “Common Stock" in clause (ii) in

the definition of Applicable Price were references to such com-

mon stock), then, by election of the Corporation (which elec-

tion shall be evidenced by a resolution of the Board of Direc-

tors) the Fundamental Change that would otherwise be a Common

Stock Fundamental Change shall be a Non-Stock Fundamental

Change.

For purposes of calculating any adjustment to be made
pursuant to this Section 5(g) in the event of a Fundamental
Change, immediately after such Fundamental Change:

(i) in the case of a Non-~Stock Fundamental Change
(as defined in Section S(h}), the conversion price of the Se-
ries A Convertible Preferred Stock shall thereupon become the
lower of (A) the conversion price in effect immediately prior
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to such Non-Stock Fundamental Change, and (B) the result ob-
tained by multiplying the greater of the Applicable Price (as
defined in Section 5(h}) or the then applicable Reference Mar-
ket Price (as defined in Section 5(h)) by a fraction of which
the numerator shall be $50 and the denominator shall be (x) the
then-current Redemption Price per share of Series A Convertible
Preferred Stock or (y) for any Non-Stock Fundamental Change
that occurs before the Series A Convertible Preferred Stock
becones redeemable pursuant to Section 4, the applicable price
per share set forth in the following table if the date of such
Non-Stock Fundamental Change occurs during the twelve-month
period ending December 17 of the year indicated:

Year Price
1993. .. 0vraeenn.n.. $54.00
1994, . v.aeacerssos $53.60
1995, .. ccennen oo $53.20

1996..0c0reeennen. 952,80

plus, in any case referred to in this clause (y), an amount
equal to all per share dividends on the Series A Convertible
Preferred Stock accrued and unpaid thereon, whether or not de-
clared, to but excluding the date of such Non-Stock Fundamental
Change, provided that at such time after such Non-Stock Funda-
mental Change as dividends shall have been paid to the holders
of the Series A Convertible Preferred Stock in an amount equal
to dividends accrued and unpaid thereon at the time of the
foregoing adjustment, the conversion price as adjusted pursuant
to the foregoing clause (x) or (y) shall be readjusted to in-
crease it to the conversion price which would have then existed
if there would have been no dividend accrued and unpaid on the
date of such Non-Stock Fundamental Change; and

(ii} in the case of a Common Stock Fundamental
Change, the conversion price of the Series A Convertible Pre-
ferred Stock in effect immediately prior to such Common Stock
Fundamental Change shall thereupon be adjusted by multiplying
such conversion price by a fraction of which the numerator
shall be the Purchaser Stock Price (as defined in Section 5(h))
and the denominator shall be the Applicable Price; ’

provided, however, that in the event of a Common Stock Funda-~
mental Change or a Non-Stock Fundamental Change (other than a
Non-Stock Fundamental Change as to which Section 5(d) is not
applicable) in which {A) 100% by value of the consideration
received by a holder of Common Stock is common stock of the
successor, acquiror or other third party (and cash, if any, is
paid with respect to any fractional interests in such common
stock resulting from such Fundamental Change) and (B) all of
the Common Stock shall have been exchanged for, converted into
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or acquired for common stock (and cash with respect to frac-
tional interests) of the successor, acquiror or other third
party, the conversion price of the Series A Convertible Pre-
ferred Stock in effect immediately prior to such Fundamental
Change shall thereupon be adjusted by multiplying such conver-
sion price by a fraction of which the numerator shall be one
(1) and the denominator shall be the number of shares of common
stock of the successor, acquiror, or other third party received
by a holder of one share of Common Stock as a result of such

Fundamental Change.

(h) Dpefinitions. The following definitions shall
apply to terms used in this Section 5:

(1) "Applicable Price" shall mean (i) in the event
of a Non-Stock Fundamental Change in which the holders of the
Common Stock receive only cash, the amount of cash received by
the holder of one share of Common Stock and (ii) in the event
of any other Non-Stock Fundanmental Change or any Common Stock
Fundamental Change, the average of the daily Closing Prices of
the Common Stock for the ten consecutive Trading Days prior to
and including the record date for the determination of the
holders of Common Stock entitled to receive cash, securities,
property or other assets in connection with such Non~Stock Fun-
damental Change or Common Stock Fundamental Change, or, if
there is no such record date, the date upen which the holders
of the Common Stock shall have the right to receive such cash,
securities, property or other assets, in each case, as adjusted
in good faith by the Board of Directors of the Corporation
(wvhose determination shall be conclusive and described in a
resolution of the Board of Directors) appropriately to reflect
any of the events referred to in subparagraphs (i), (ii),
(iii), (iv}, (v) and (vi) of Section 5(c) or in Section 5{g).

(2) "Closing Price" of any common stock on any day
shall mean the last reported sale price regular way on such day
or, in case no such sale takes place on such day, the average
of the reported closing bid and asked prices regular way of the
common stock in each case on the New York Stock Exchange, or,
if the common stock is not listed or admitted to trading on
such Exchange, on the principal national securities exchange or ,
quotation system on which the common stock is listed or admit-
ted to trading or quoted, or, if not listed or admitted to
trading or quoted on any national securities exchange or quota-
tion system, the average of the closing bid and asked prices of
the common stock in the over-the-counter market on the day in
question as reported by the National Quotation Bureau Incorpo-
rated, or a similarly generally accepted reporting service, or,
if not so available in such manner, as furnished by any New
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York Stock Exchange member firm selected from time to time by
the Board of Directors of the Corporation for that purpose.

(3) "Common Stock Fundamental Change” shall, except
as provided in the second sentence of this Section 5(h), mean
any Fundamental Change in which (i) more than 50% by value (as
determined in good faith by the Board of Directors of the Cor-
poration (whose determination shall be conclusive and described
in a resolution of the Board of Directors)) of the consider-
ation received by holders of Common Stock consists of common
stock that for each of the ten consecutive Trading Days re-
ferred to with respect to such Fundamental Change in Section
5(h) (1) above has been admitted for listing or admitted for
listing subject to notice of issuance on a national securities
exchange or quoted on the National Association of Securities
Dealers, Inc. {"NASDAQ") National Market System and (ii) either
(A) the Corporation continues to exist after the occurrence of
such Fundamental Change and the outstanding shares of Series A
Convertible Preferred Stock continue to exist as outstanding
shares of Series A Convertible Preferred Stock, or (B) not
later than the occurrence of such Fundamental Change, the out-
standing shares of Series A Convertible Preferred Stock are
converted into or exchanged for shares of convertible preferred
stock of a corporation succeeding to the business of the Corpo-
ration, and such convertible preferred stock has powers, pref-
erences and relative, participating, optional or other rights,
and qualifications, limitations and restrictions, substantially
similar to those of the Series A Convertible Preferred Stock.

{4) "Fundamental Change” shall mean the occurrence
of any transaction or event in connection with a plan to which
the Corporation is a party pursuant to which 90% or more of the
outstanding Common Stock shall be exchanged for, converted
into, acquired for or constitute solely the right to receive
cash, securities, property or other assets (whether by means of
an exchange offer, liquidation, tender offer, consolidation,
merger, combination, reclassification, recapitalization or oth-
erwise); provided, however, in the case of a plan involving
more than one such transaction or event, for purposes of ad-
justment of the conversion price, such Fundamental Change shall
be deemed to have occurred when 90% of the outstanding Common :
Stock of the Corporation shall be exchanged for, converted
into, or acquired for or constitute solely the rights to re-
ceive cash, securities, property or other assets, but the ad-
justment shall be based upon the highest weighted average of
consideration per share which a holder of Common Stock could
have received in such transactions or events as a result of
which more than 50% of the Common Stock of the Corporation
shall have been exchanged for, converted into, or acquired for
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or constitute solely the right to receive cash, securities,
property or other assets.

{5) "Non-Stock Fundamental Change" shall mean any
Fundamental Change other than a Common Stock Fundamental

Change.

{6) "Purchaser Stock Price"™ shall mean, with respect
to any Common Stock Fundamental Change, the average of the
daily Closing Prices of the common stock received in such Com-
mon Stock Fundamental Change for the ten consecutive Trading
Days prior to and including the record date for the determina-
tion of the holders of Common Stock entitled to receive such
common stock, or, if there is no such record date, the date
upon which the holders of the Common Stock shall have the right
to receive such common stock, in each case, as adjusted in good
faith by the Board of Directors of the Corporation (whose de-
termination shall be conclusive and described in a resolution
of the Board of Directors) appropriately to reflect any of the
events referred to in subparagraphs (1), (1iy, (iii), (iv), (v)
and (vi) of Section S5(c) or in Section 5(g) or to give ap-
propriate weight to the relative values in the event that more
than one series or class of common stock is received; provideg,
however, if nc such Closing Prices of the common stock for such
Trading Days exist, then the Purchaser Stock Price shall be set
at a price to be determined in good faith by the Board of Di-

rectors of the Corporation.

(7) “Reference Market Price™ shall initially mean
$12.859 and in the event of any adjustment to the conversion
price other than as a result of a Fundamental Change, the
Reference Market Price shall also be adjusted so that the ratio
of the Reference Market Price to the conversion price after
giving effect to any such adjustment shall always be the sanme
as the ratio of the foregoxng amount to the initial conversion
price per share set forth in the first sentence of Section

5(a).

(8) "sStock Exchange", with respect to shares of

capital stock shall mean the principal national securities ex-
change or guotation system on which such evidences of indebted-
ness or shares of capital stock is listed or admitted to trad-

ing or quoted.

(9) "Trading Day" shall mean a day on which securi-
ties are traded or quoted on the national securities exchange
or quotation system or in the over-the-counter market used to

determine the Closing Price.
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(i) or Int Rel st . Not-
withstanding the foregoing provisions, the issuance of any
shares of Common Stock pursuant to any plan providing for the
reinvestment of dividends or interest payable on securities of
the Corporation and the investment of additional optional
amounts in shares of Common Stock under any such plan, and the
issuance of any shares of Common Stock or options or rights to
purchase such shares pursuant to any employee benefit plan or
program of the Corporation or pursuant to any option, warrant,
right or exercisable, exchangeable or convertible security out-
standing as of the date the Series A Convertible Preferred
Stock was first authorized, shall not be deemed to constitute
an issuance of Common Stock or exercisable, exchangeable or
convertible saecurities by the Corporation to which any of the
adjustment provisions described above applies. There shall
also be no adjustment of the conversion price in case of the
issuance of any stock (or securities convertible into or ex-
changeable for stock) of the Corporation except as specifically
described in this Section 5. If any action would require ad-
justment of the conversion price pursuant to more than one of
the provisions described above, only one adjustment shall be
made and, except as expressly otherwise provided, such adjust-
ment shall be the amount of adjustment which has the highest
absolute value to holders of Series A Convertible Preferred

Stock.

{j) Certain Additional Rights. In case the Corpora-

tion shall, by dividend or otherwise, declare or make a distri-
bution on its Common Stock referred to in Section 5(c¢) (iv) or
5(c) (v) (including, without limitation, dividends or distribu-
tions referred to in the last sentence of Section 5(c) (iv)),
the holder of each share of Series A Convertible Preferred
Stock, upon the conversion thereof subsequent to the close of
business on the date fixed for the determination of stockhold-
ers entitled to receive such distribution and prior to the ef-
fective date (whether or not determined retroactively) of any
conversion price adjustment in respect of such distribution,
shall also be entitled to receive for each share of Common
Stock into which such share of Series A Convertible Preferred
Stock is converted, such number or amount of shares of Common
Stock, rights, warrants, evidences of indebtedness, shares of
capital stock, cash and assets that is so distributed to a
holder of one share of Common Stock; provided, however, that,
at the election of the Corporation (whose election shall be
evidenced by a resolution of the Board of Directors) with re-
spect to all holders so converting, the Corporation may, in
lieu of distributing to such holder any portion of such distri-
bution not consisting of cash or securities of the Corporation,
pay such holder an amount in cash equal to the fair market
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value thereof (as determined in good faith by the Board of Di-
rectors, whose determination shall be conclusive and described
in a resolution of the Board of Directors). If any conversion
of a share of Series A Convertible Preferred Stock described in
the immediately preceding sentence occurs prior to the payment
date for a distribution to holders of Common Stock which the
holder of the share of Series A Convertible Preferred Stock so
converted is entitled to receive in accordance with the im-
mediately preceding sentence, the Corporation may elect (such
election to be evidenced by a resolution of the Board of Direc-
tors) to distribute to such holder a due bill for the shares of
Common Stock, rights, warrants, evidences of indebtedness,
shares of capital stock, cash or assets to which such holder is
s0 entitled, provided that such due bill (i) meets any ap-
plicable requirements of the principal national securities ex-
change or other market on which the Common Stock is then traded
and (ii) requires payment or delivery of such shares of Common
Stock, rights, warrants, evidences of indebtedness, shares of
capital stock, cash or assets no later than the date of payment
or delivery thereof to holders of shares of Common Stock re-

ceiving such distribution.

(k) i S s. No fractional shares or

scrip representing fractional shares shall be issued upon the
conversion of Series A Convertible Preferred Stock. If any
such conversion would otherwise require the issuance of a frac-
tional share, an amount equal to such fraction multiplied by
the Closing Price (as defined in Section 5(h)) of the Common
Stock on the day of conversion shall be paid to the holder in

cash by the Corporation.

(1) Reservation of Shares. The Corporation shall at

all times reserve and keep available out of its authorized Com-
mon Stock the full number of shares of Common Stock into which
all shares of Series A Convertible Preferred Stock from time to
time outstanding are convertible. If at any time the number of
authorized and unissued shares of Common Stock shall not be
sufficient to effect the conversion of all outstanding shares
of Series A Convertible Preferred Stock at the conversion price
then in effect, the Corporation shall take such corporate ac-
tion as may, in the opinion of its counsel, be necessary to
increase its authorized and unissued shares of Common Stock to
such number as shall be sufficient for such purpose.

(m) Computation of Adjustments. The certificate of

any independent firm of public accountants of recognized stand-
ing selected by the Board of Directors shall be evidence of the
correctness of any computation made under this Section 5.
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(n) cCancellation of Shares Upop Conversjon. all

shares of Series A Convertible Preferred Stock redeemed, pur-
chased or otherwise acquired by the Corporation or surrendered
to it for conversion into Common Stock as provided above shall
be cancelled and thereupon restored to the status of authorized
but unissued shares of Preferred Stock undesignated as to se-

ries,

6. Yoting Rights.

{(a) Except as otherwise expressly required by law,
the Series A Convertible Preferred Stock shall have no voting
rights except as set forth in Section 6(b) below.

(b) So long as any shares of the Series A Convert-~
ible Preferred Stock remain outstanding, but not thereafter, in
the event that four guarterly dividends (whether or not con-
secutive) payable on the Series A Convertible Preferred Stock
or any class or series of stock which ranks on a parity with
the Series A Convertible Preferred Stock in the payment of
dividends (collectively, including the Series A Convertible
Preferred Stock, the "Parity Preferred Stock") shall be in de-
fault, in whole or in part, the holders of the outstanding Par-
ity Preferred Stock, in addition to any right of holders of any
series of Parity Preferred Stock to vote with the Common Stock
at the election of other directors or otherwise, shall be en-
titled at the next annual meeting of stockholders, voting sepa-
rately as a class regardless of series, each share of Parity
Preferred Stock having one vote, to elect one director of the
class of directors then being elected, and, in the event such
default continues to exist at succeeding annual meetings, the
holders of the outstanding Parity Preferred Stock shall be en-
titled in like manner to elect one director of the class of
directors being elected at such meetings; the Parity Preferred
Stock thus, in the event of such default, being entitled as a
class to elect a maximum of three directors, each to hold of- .
fice for a term of three years or until his successor is
elected and qualified; provided, however, that each person
elected a director by the holders of Parity Preferred Stock
shall, as a condition to his qualification as a director of the ,
Corporation, submit to the Board of Directors his written res-
ignation effective if and when all dividends in default on the
Parity Preferred Stock shall be paid in full. If, after any
such default in the payment of dividends on Parity Preferred
Stock, all such dividends in default shall be paid in full, the
Parity Preferred Stock shall then be divested of its right as a
class to elect directors, subject to the revesting of same in
the event of any similar future default or defaults. Upon the
payment in full of all dividends then in default on the Parity
Preferred Stock, the directors of the Corporation, exclusive of
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those elected by the Parity Preferred Stock, may by a majority
vote accept the aforesaid resignations of the directors so
elected by the Parity Preferred Stock, and thereupon elect in
the place and stead of such directors new directors to fulfill

the unexpired terms of such resigning directors.

If at any time, when the holders of Parity Preferred
Stock as a class are represented by only one director on the
Board of Directors, and for any reason other than acceptance of
the aforesaid res‘gnation of such director, the office of such
director becomes vacant, the remaining directors shall not be
entitled to elect a successor, but instead, such vacancy shall
be filled at the next annual meeting of stockholders by the
holders of Parity Preferred Stock, voting separately as a
class. If, after the holders of Parity Preferred Stock as a
class are represented by more than one director on the Board of
Directors, any vacancy occurs among the directors elected by
the holders of Parity Preferred Stock, other than as a result
of acceptance of the aforesaid resignations, the remaining di-
rector or directors so elected by the Parity Preferred Stock
shall be entitled to nominate for election by the Board of Di-
rectors a successor-director to hold office for the unexpired
term of the director whose position has become vacant. If the
vacancy is not so filled prior to the next succeeding annual
meeting of stockholders, it may be filled at such meeting by
the holders of Parity Preferred Stock, voting separately as a

class.,

7. Relatjon to Other Preferred Stock. The holders

of the Series A Convertible Preferred Stock shall not be en-
titled to receive any amount upon the dissolution, liquidation
or winding up of the Corporation until the liguidation prefer-
ence of any other class of stock of the Corporation ranking
senior to the Series A Convertible Preferred Stock as to rights
upon liquidation, dissolution or winding up shall have been
paid in full. If, upon any voluntary or inveluntary liquida-
tion, dissolution or winding up of the Corporation the assets
available for distribution are insufficient to pay in full the
amounts payable with respect to the Series A Convertible Pre-
ferred Stock and any other shares of stock of the Corporation ,
ranking as to any such distribution on a parity with the Series
A Convertible Preferred Stock, the holders of the Series A Con-
vertible Preferred Stock and of such other shares shall share
ratably in any distribution of assets of the Corporation in
proportion to the full respective preferential amounts to which
they are entitled, After payment to the holders of the Series
A Convertible Preferred Stock of the full preferential amounts
provided for in Section 3, the holders of the Series A Convert-
ible Preferred Stock shall be entitled to no further participa-
tion in any distribution of assets by the Corporation."
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FIFTH: The executed Agreement and Plan of Reorgani-
zation and Merger is on file at the principal place of business
of Cyprus Amax Minerals Company at 9100 East Mineral Circle,
Englewood, Colorado 80112,

SIXTH: A copy of the Agreement and Plan of Reorgani-
zation and Merger will be furnished by Cyprus Amax Minerals
Company, on request and without cost, to any stockholder of
AMAX Inc. or Cyprus Minerals Company.

SEVENTH: The authorized capital stock of AMAX Inc,
is 300,000,000 shares of Common Stock, $1.00 par value and
20,000,000 shares of Preferred Stock, $1.00 par value.

IN WITNESS WHEREOF, Cyprus Minerals Company has
caused this certificate to be signed by Gerald J. Malys, its
Senior Vice President & Chief Financial Officer, and attested
by Philip C. Wolf, its Secretary, on the fifteenth day of

November, 1993.

CYPRUS MINERALS COMPANY

e BTG

Name' ald J. Malys

Title:~Senior Vice President
& Chief Financial
Officer

M%M/

Namé: Philip/C. Wolf
Title: Secrefary
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

In Re Application of:
Dale K. Huggins

Patent No.: 4,762,700 Examiner: W. Langel

Issue Date: August 9, 1988

For: AMMONIUM
OCTAMOLYBDATE-ALPHA

Group Art Unit: 113

R N " S o O W A A W

Atty Dkt:  Phelps US-25
CERTIFICATE OF EXPRESS MAILING

I hereby certify that the attached Recordation Form Cover Sheet (PTO Form 1595)
with attached Certificate of Merger (30 pages); Check Number 5828 in the amount of
$40.00 (Recording Fee); Recordation Form Cover Sheet (PTO Form 1595) with attached
Certificate of Merger (3 pages); Check Number 5829 in the amount of $40.00 (Recording
Fee); Recordation Form Cover Sheet (PTO Form 1595) with attached Certificate of
Amendment (2 pages); Check Number 5830 in the amount of $40.00 (Recording Fee);
Recordation Form Cover Sheet (PTO Form 1595) with attached Assignment Deed (1 page);
Check Number 5831 in the amount of $40.00 (Recording Fee); and Post card for return by
the United States Patent and Trademark Office, are being deposited with the United States
Postal Service addressed to the Assistant Commissioner for Patents, Box Assig ;gzent

Washington, D.C. 20231, via Express Mail No. EV 156182275 US, on thlsZé ay of August,
2002. %
V/ Bruce E. Dahl — Reg. No. 33,670
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Delaware ... .

The First State

I, HARRIET SMITHE WINDSOR, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

A NEW YORK CORPORATION,

"CYPRUS MINERALS COMPANY" UNDER THE NAME OF
A CORPORATION ORGANIZED AND

"AMAX INC.",
WITH AND INTO

"CYPRUS AMAX MINERALS COMPANY",
EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED

AND FILED IN THIS OFFICE THE FIFTEENTH DAY OF NOVEMBER, A.D.

1993, AT 9:30 O’CLOCK A.M.

Harriet Smith Windsor, Secretary of State
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