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To the Honorable Commissioner of Patents and Trademarks: Please record the attached original documents or copy thereof.

1. Name of conveying party(ies):
CALGENE, INC.

417"

Additional name(s) of conveying party(es) attached?DYes No

3. Nature of conveyance:
[:l Assignment [:]Merger

[ ] Security Agreement [ Ichange of Name
[%] Other Agreement and Plan of Merger

12/29/97
Execution Date:

2. Name and address of receiving party(ies)

Name: CALGENELLC

Internal Address:

Street Address: _1920 Fifth Street

city:_Davis State:_CA_zip:_ 95615

Additional name(s) & address(es) attached? || Yes [X] No

4. Application number(s) or patent number(s):

A. Patent Application No.(s) 08/657,749 __——

If this document is being filed together with a new application, the execution date of the application is:

Additional numbers attached? [‘_"I Yes No

B. Patent No.(s)

5. Name and address of party to whom correspondence
concerning document should be mailed:

Name: Arnold & Porter

IP Docketing Department
Internal Address:__

Room 1126B

555 Twelfth Street, N.W.

Street Address:_ "~ " T e

State:;DE Zip: 20004-1206

6. Total number of applications and patents involved: [_1}

7. Total fee (37 CFR 3.41)

D Enclosed

Authorized to be charged to deposit account

8. Deposit account number:

50-2387 (referencing matter no. 16518.025)

DO NOT USE THIS SPACE

9. Signature.

Holly Logue Prutz (Reg. Ngy 47,755)
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number of pages including cover sheet, attachments, and documents:
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Commissioner of Patents & Trademarks, Box Assignments

Washington, D.C. 20231
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER, dated as of December
2\ , 1997 (this "Agreement"), is among Calgene, Inc., a Delaware corporation (the “First
Delaware Corporation”), Calgene Technology Corporation, a Delaware corporation (the
"Second Delaware Corporation™), Ameri-Can Pedigreed Seed Company, Inc., a Delaware
corporation (the "Third Delaware Corporation,” and together with the First Delaware
Corporation and the Second Delaware Corporertion, the "Corporations”), and Calgene LLC,
a Delaware limited liability company (the "Delaware LLC™).

WITNESSETH:

WHEREAS, the Delaware LLC desires to acquire the properties and other
assets, and to assume all of the liabilities and obligations, of the Comporations by mcans of
a merger of the Corporations with and into the Delaware LLC;

WHEREAS, Section 18-209 of the Delaware Limited Liability Company
Act, 6 Del.C, §18-101, et seq. (the "Delaware Act”), and Section 264 of the General
Corporation Law of the State of Delaware, 8 Del.C. §101, et geq. (the "GCL"), authorize

the merger of Delaware corporations with and into a Delaware limited liability company;

WHEREAS, the Corporations and the Delaware LLC now desire to merge
(the “Merger"), following which the Delaware LLC shall be the surviving entity;

WHEREAS, the respective Board of Directors of each of the Corporations
has approved this Agreement and the consummation of the Merger; and
WHEREAS, the sole member of the Delaware LLC has approved this
Agreement andfthe consummation of the Merger.

NOW THEREFORE, the parties hereto hereby agree as follows:
 ARTICLET

THE MERGER
ECTION 1.01. The Merger.

a) After satisfaction or, to the extent permitted hereunder, waiver of all
conditions 1o the Mevger, as the Corpararions and the Delaware LLC shall detenmine, the
Delaware LLC, which shall be the surviving entry, shall file a cartficate of merger (the
“Cenificate of Merger") with the Secretary of State of the State of Delaware and make all
other filings or frecordings required by Delaware law in connecton with the Merper, The

Merger shall bgcome effective at such vime as is specified in the Centificate of Merger (the
“Effective Tim¢™).

RLF2.7212472
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) At the Effective Time, the Corporations shall be merged with aad into
the Delaware LLC, whereupon the separate exjstence of the Corporations shall cease, and
the Delaware shall be the surviving entity of the Merger (the “Surviving LLC"} in
accordance with(Section 18-209 of the Delaware Act and Section 264 of the GCL.

SECTION 1.02. Capcellation of Stock: Canvergion of Interests, At the
Effective Time:

{2 Each share of capital stock of the First Delaware Corporation
ourstanding imrjediately prior 10 the Effective Time shall, by virtue of the Merger and
withourt eny actipn on the part of the holder thereof, be canceled and no consideration shall
be issued in resniect thereof,

) Each share of capiral stock of the Second Delaware Carporation
ourstanding immediately prior 1o the Effective Time shall, by virue of the Merger and
without any actipn on the part of the holder thereof, be canceled and no consideration shall
be issued in resyect thereof,

1 -

t
) Each share of capital stock of the Third Delaware Corporation
ourstanding immediately prior w the Effective Time shall, by virtue of the Merger and
without any action on the part of the holder thercof, be canceled and no consideration shall
be issued in ect thereof, and
|
)  Each limited Hability company interest in the Delaware LLC
owstanding imrhediately prior to the Effective Time shall, by virtue of the Merger and
without any actjon on the part of the holder thereof, remain unchanged and continue 10
remain outstanding as a limited Liability company interest in the Surviving LLC.

[ ARTICLETI

THE SURVIVING LIMITED LIABILITY COMPANY

ECTION 2.01. Certificate of Formation and Limited I jability Company
Apreemem. The ceraficate of formation and Jimited liability company agreement of the

Delaware LLC |n effect at the Effective Time shall be the certificate of formation and
limited liabilityl company agreement of the Swrviving LLC unless and wtil amended in
accordance with their terms and applicable law. The name of the Surviving LLC shall be
Calgene LLC.
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ARTICLE IIf

TRANSFER AND CONVEYANCE OF ASSETS
AND ASSUMPTION OF LIABILITIES

SBCTION 3.01. Transfer, Conveyance and Assumption. At the Effective
Time, the Delaware LLC shall continue in existence ag the Surviving L1.C, and without
further wransfer, Succeed to and possess all of the rights, privileges and powers of the
Corporations, ard all of the assets and property of whatever kind and character of the
Corporations shill vest in the Delaware LLC without further act or deed; thereafter, the
Delaware 11.C, hs the Surviving LLC, shall be liable for all of the liabilities and
oblipations of te Corporations, and any claim or judgment against any of the Cotporations
may be enforced against the Delaware 1.LC, ag the Surviving LLC, in accordance with
Section 18-209 bf the Delaware Act and Sections 259 and 264 of the GCL.

ECTION 3.02. Further Assurances. If ar any ume the Delaware TLC
shall consider of be advised that any further assignment, conveyance Or a3surance i3
necessary or adyisable 1o vest, perfect or confirm of record in the Surviving LLC the tide
to any property por right of any of the Corporations, or otherwise to carry out the provisions
hereof, the proper representatives of the Corporations as of the Effective Time shall
execute and deliver any and all proper deeds, assignments and assurances and do all things
necessary or proper lo vest, perfect or canvey title to such property or right in the
Surviving LLC] and otherwise 10 carry ow the provisions hercof.

ARTICLE IV
CONDITIONS TO THE MERGER

SECTION 4.01. Conditions to the Qbligations of Fach Party. The

obligations of the Delaware LLC and the Corporatons 1o consumimate the Merger are
subject 1o the satisfaction of the following conditions as of the Effective Time:

@ no provision of any applicable law or regulazion and no
pudgment, injunction, order or decree shall prohibir the consummartion of
tt!c Merger;

(if)  ell actions by or in respact of ar filings with any
governmental body, agency, official or authonty required 1o permit the
consurnmarion of the Merger shall have been obtained;

(i)  this Agreement shall have been adopred by the sole
stockholder of the First Delaware Corporation in accordance with
applicable law;

(iv)  this Agreement shall have been adopted by the sole

-3-
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ockholder of the Second Delaware Corporation in accordance with

applicable law; and

S
Merger may be 4
the Delaware L
Directors of the

Delaware Corpo

S
pursuant 1o Secti
liability on the p

(v)  this Apreement shall bave been adopted by the sale
ockholder of the Third Delaware Corporation in accordance with
plicable law.

 ARTICLE V
TERMINATION

|XCTION 5.01. Terminatiop. This Agreement may be werminated and the
bandoned at any time prior to the Effective Time by the sole member of
C, the Board of Directors of the First Delaware Corporation, the Board of
Becand Delaware Corporation or the Board of Directors of the Third
Fation.

ECTION 5.02. Effect of Termjnation. If this Agreement is terminated
on 5.01, this Agreement shall become void and of no effect with no
art of any party hereto.

ARTICLE VI

S

(including Secti
if, and only if, s
and by each of

privilege here
thereof preclude
pawer or privileg
exclusive of any

Sl
contracts, promis
the Delaware L1
Agreement shall

MISCELLANEQUS

CTION 6.01. ents; No Waly

) Any provision of this Agreement may, subject to applicable law

n 251(d) of the GCL), be amended or waived prior to the Effective Time
h amendment or waiver is in writing and signed by the Delaware L1.C

e Corporations.

) No faiture or delay by any party hereto in exercising any right, power or
r shall operate as a waiver thersof nor shall any single or partal exercise
y other or further exercise thercof or the exercise of any other right,

re. The rights and remedjes herein provided shall be cumulative and not
rights or remedies provided by law.

ECTION 6.02, Integration. All prior or comtemporancous agreements,
¢s, representations, and starements, if any, among the Corporations and
[, or thelr representatives, are merged into this Apreement, and this
constitute the entire understanding among the Corporations and the

Delaware LLC w

ith respect to the subject matter hereof

4-
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SECTION 6.03. Sucgessors and Assigns. The provisions of this

Agreement shall fbe binding upon and inure 1o the benefit of the partics hereto and their
respective successors and assipgns, pravided that no party may assign, delegate or otherwise
transfer any of it{ rights ot obligations under this Agreement without the consent of the

other parties her¢to.
SECTION 6.04. Governing Law. This Agreement shall be govermed by

and construed injaccordance the Jaws of the State of Delaware, without regard to principles

of conflict of laws.

SECTION 6.05. Countegparts; Effectivengss. This Apreement may be

signed in any number of counterparts, each of which shall be an original, with the same
effect as if the signarures thereto and hereto were upon the same instrument. This
Agreewent shall become effective when each party hereto shall have received the

counterpart herepf signed by the other parties hereto.
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CERTIFICATE OF THE SECRETARY
OF

* AMERI-CAN PEDIGREED SEED COMPANY, INC.

L{Frank E. Vigus, the Secretary of Areri-Can Pedipreed Seed Company,

Inc, (the “"Corporation") hereby cartify that the Agreement and Plan of Merger to which
this certificate is{attached, after having been first duly signed on behalf of the Corporarion
by a duly author{zed officer of the Corporation, was duly approved and adopted by the sole
stockholder of the Corporation.

1997.

WITNESS my hand and seal of the Corporation thxsol_cﬁ_\&xy of December,

CA@JA&‘D%\J

Secretary
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_ CERTIFICATE OF THE SECRETARY
i OF
! CALGENE TECHNOLQGY CORPORATION

1) Frank E. Vigus, the Secretary of Calgene Technology Corporation (the
"Corporation") hereby certify that the Agreement and Plan of Merger to which this
cenificate is attdched, after having been first duly signed on behalf of the Corporation by a
duly authorized pfficer of the Corporation, was duly approved and adopted by the sole

stockholder of the Corporation.

WITNESS my hand and seal of the Corporation this 24 Viay of December,

VA

| Secretary N

1997.

ettt . e ettt i e+
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1
"~ CERTIFICATE OF THE ASSISTANT SECRETARY
OF
CALGENE, INC.

1 Frank E. Vigus, the Assistant Secretary of Calgene, Inc. (the
"Corporation”) hereby certify that the Agreetuent aud Plan of Merger to which this
certificate is a » after having been first duly sigued on behalf of the Corporation by a
duly authorized pfﬁcer of the Corporation, was duly approved and adopted by the sole
stockholder of tlre Corporation.

WITNESS my hand and seal of the Corporation thisg@lday of December,
1997. !

R G ) S

i Assistant Secretary
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WITNESS WHEREQF, the partics hereto have caused this Agreement
{0 be duly by their respective authorized representatives as of the day end year
first abave writtkn. o .

CALGENE, INC.

'I"u.lc CXG snd President

CALGENE TECENOLOGY CORPORATION

ame: 1loya 1, zuniuoco ‘
Titde; Fresidanc

Name: Liuyd l!. Kmmot:o '
Title: President

CALGENE LLC
By: Monsanio Company

By:
ame: R. L. Brady,
Title:  Aesistaar Treasyrer

RLP2-112347-2
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