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AGREEMENT OF MERGER JuLio20m 'k
OF PROJECT EMM MERGER SUB, INC., -
A CALIFORNIA CORPORATION AILL JONES, of State
AND

WORLDWIDE MAGNIFI, INC,,
A CALIFORNIA CORPORATION

This Agreemcnt of Merger (the “Agreement’), is made and entered into as of July 10, 2001
by and between,worldwide magnifi, inc., a California corporation (“Magnifi™"), Project EMM Merger
Sub, Inc.. a California corporation (“Merger Sub” and, together with Magnifi, the “Constituent
Corporations”), and Emmperative Marketing Holdings, Inc., a Delaware corporation (“Parent™).
Merger Sub is a wholly owned subsidiary of Parent.

RECITALS

A. Parent, Magnifi, Merger Sub and certain others named therein have entered into that
certain Formation Agrecement, dated as of January 26, 2001 (the “Formation Agreement”), which
provides for, among other things. the execution and filing of this Agreement of Merger and the
merger of Merger Sub with and into Magnifi upon the terms set forth in the Formation Agreement
and this Agreement (the “Merger”).

B. The respective Boards of Directors of each of the Constituent Corporations deem it
advisable and in the best interests of each of such corporations and their respective shareholders that
Merger Sub be merged with and into Magnifi, and the Boards of Directors of the Constituent
Corporations have approved the Formation Agreement, this Agreement and the Merger.

C. The Formation Agreement, this Agreement and the Merger have been approved by the
shareholders of Magnifi and by the sole shareholder of Merger Sub.

NOW THEREFORE, in consideration of the mutual agreements and covenants set forth
herein, each of the Constituent Corporations hereby agrees that Merger Sub shall be merged with and
into Magnifi in accordance with this Agreement and the provisions of the laws of the State of
California, upon the terms and subject to the conditions set forth as follows:

ARTICLE L.
THE CONSTITUENT CORPORATIONS

EIME AR BT S Bl T8 (OB SRR

LR

1.1 Magnifi. Magnifi is a corporation duly organized and existing under the laws of the
State of California and, immediately prior to the Merger, has an authorized capital of 47,000,000
shares of Common Stock, $0.001 par value (the “Magnifi Common Stock™), of which 3,488,155
shares are issued and outstanding, and 34,112,087 shares of Preferred Stock, par value $0.001 per
share, of which 22,887,252 shares are issued and outstanding and convertible into 24,659,007 shares
of Magnifi Common Stock. Magnifi was incorporated under the laws of the State of California on
February 15, 1996.
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1.2 Merger Sub. Merger Sub is a corporation duly organized and cxisting under the laws
of the State of California and has an authorized capital of 1,000 shares of Common Stock (the
“Merger Sub Common Stock™). As of the daie of this Agreement. 1.000 shares of Merger Sub
Cormunon Stock are outstanding and held by Parent. Merger Sub was incorporated under the laws of
the State of California on January 22, 2001.

ARTICLE II.
THE MERGER

2.1 The Merger. At the Effective Time (as defined in Section 2.2 hereof) and subject to
and upon the terms and conditions of this Agreement and the applicable provisions of the General
Corporation Law of the State of California (“California Law”), Merger Sub shall be merged with and
into Magnifi. the separate corporate existence of Merger Sub shall cease and Magnifi shall continue
as the surviving corporation and as a wholly owned subsidiary of Parent. The surviving corporation
after the Merger is sometimes referred to hereinafter as the “Surviving Corporation.”

22 Filing and Effectiveness. This Agreement, together with the officers’ certificates of
each of the Constituent Corporations required by California Law (the “Officers’ Certificates™), shall
be filed with the Secretary of State of the State of California at the time specified in the Formation
Agreement. The Merger shall become effective upon the filing of this Agreement and the Officers’
Certificates with the Secretary of State of the State of California (the “Effective Time™).

23 Effect of the Merger. At the Effective Time, the effect of the Merger shall be as
provided in the applicable provisions of California Law. Without limiting the generality of the
foregoing. and subject thereto, at the Effective Time, except as otherwise agreed to pursuant to the
terms of this Agreement. all the property, rights, privileges, powers and franchises of Merger Sub
shall vest in the Surviving Corporation. and all debts, liabilities and duties of Merger Sub shali
become the debts. liabilities and duties of the Surviving Corporation.

2.4 Articles of Incorporation. At the Effective Time, the Articles of Incorporation of the
Surviving Corporation shall be amended in full to read as set forth on Exhibit A attached hereto.

2.5 Effect of Merger on the Capital Stock of the Constituent Corporations.

(a) Definitions. For all purposes of this Agreement, the following terms shall
have the following meanings:

(i) “Dissenting Shares™ shall mean any shares of Magnifi Stock issued
and outstanding immediately prior to the Effective Time held by a holder who has the right to
demand an appraisal of such shares in accordance with California Law and who. as of the Effective
Time. has not failed to perfect or otherwise lost such appraisal right.

(1) “Magnifi Options™ shall mean all unexpired and unexercised
outstanding options. whether vested or unvested or exercisable in accordance with their respective
terms, to purchase shares of Magniti Common Stock previously granted by Magnifi under any stock
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option or other stock-based incentive plan, program or arrangement of Magnifi, including, without
limitation, the Magnifi's 1996 Stock Plan, as amended.

(iit)  ~Magnifi Preferred Stock™ shall mean the shares of Series A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock and Series E
Preferred Stock of Magnifi.

(iv)  -~Magnifi Stock” shall mean the Magnifi Common Stock and Magnifi
Preferred Stock.

(v)  “Magnifi Warrants” shall mean warrants to purchase Magniii stock or
other convertible or exchangeable securities granted by Magnifi.

(vi)  “Parent Stock” shall mean shares of Common Stock, par value
$0.0001 per share. and Preferred Stock, par value $0.0001 per share. of Parent.

(b) Capital Stock of Merger Sub. At the Effective Time, by virtue of the Merger
and without any further action of the parties or the holders of any of the following securities, each
issued and outstanding share of Merger Sub Common Stock shall be converted into and become one
fully paid and nonassessable share of common stock of the Surviving Corporation (the “Surviving
Corporation Common Stock™). Each certificate representing outstanding shares of Merger Sub
Common Stock shall at the Effective Time represent a number of shares of Surviving Corporation
Common Stock determined by multiplying the number of shares of Merger Sub Common Stock
represented by such certificate immediately prior to the Etfective Time by one.

(c) Capital Stock of Magnifi. At thz Eftective Time. by virtue of the Merger and
without any further action of the parties or the holders of any of the following securities,

(i) Each share of Magnifi Common Stock issued and outstanding
immediately prior to the Effective Time (excluding any Dissenting Shares) shall be converted into
the right to receive one share of Parent Common Stock.

(i1) Each share of Series A Preferred Stock, par value $.001 per share, of
Magnifi issued and outstanding immediately prior to the Effective Time (excluding any Dissenting
Shares) shall be converted into the right to receive 1.0228 share of Series A Preferred Stock, par
value $0.0001 per share, of Parent.

(iiiy  Each share of Series B Preferred Stock. par value $0.001 per share. of
Magnifi issued and outstanding immediately prior to the Effective Time (excluding any Dissenting
Shares) shall be converted into the right to receive 1.0644 share of Series B Preferred Stock, par
value $0.0001 per share, of Parent.

(iv)  Each share of Series C Preferred Stock, par value $0.001 per share. of
Magnifi issued and outstanding immediately prior to the Effective Time (excluding any Dissenting
Shares) shall be converted into the right to receive 1.0955 share of Series C Preferred Stock, par
value $0.0001 per share, of Parent.
B
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(v) Each share of Series D Preferred Stock, par value $0.001 per share, of
Magnifi issued and outstanding immediately prior to the Effective Time (excluding :iny Dissenting
Shares) shall be converted into the right to receive 1.0979 share of Series D Preferivid Stock. par
value $0.0001 per share, of Parent.

(vi)  Each share of Series E Preferred Stock, par value $0.001 per share. of
Magnifi issued and outstanding immediately prior to the Effective Time (excluding any Dissenting
Shares) shall be converted into the right to receive one share of Series E Preferred Stock, par value
$0.0001 per share, of Parent.

{d) Assumption of Magnifi Options. As of the Effective Time, Parent shall
assume the Magnifi Stock Option Plans (as defined in the Formation Agreement) and each Magnifi
Option shall be deemed assumed by Parent automatically and without any action or investment
decision on the part of the holder thereof (an ““Assumed Option™). After the Effective Time, each
Assumed Option shall be exercisable upon the same terms and conditions as were applicable to the
related Magnifi Option immediately prior to the Effective Time, except that (i) each Assumed Option
will be exercisable for a number of shares of Parent Common Stock equal to the number of shares of
Magnifi Common Stock that were issuable upon exercise of such Assumed Option immediately prior
to the Effective Time, and (ii) the per share exercise price for the shares of Parent Common Stock
issuable upon exercise of such Assumed Option will be equal to the exercise price per share of
Magnifi Common Stock at which such Assumed Option was exercisable immediately prior to the
Effective Time.

(e) Assumption of Magnifi Warrants. As of the Effective Time. the Magnifi
Warrants shall be deemed assumed by Parent automatically and without any action or investment
decision on the part of the holder thercof (the “Assumed Warrants™). After the Effective Time. the
Assumed Warrants shall be exercisable upon the same terms and conditions as were applicable to the
Magnifi Warrants immediately prior to the Effective Time, except that (i) each Assumed Warrant :o
purchase Magnifi Common Stock (the “Common Warrants™) or Magnifi Series E Preferred Stock
(the ~“Series E Warrants™) will be exercisable for that number of whole shares of Parent Common
Stock equal to the product of the number of shares of Magnifi Common Stock or Magnifi Series E
Preferred Stock that were issuable upon exercise of such Assumed Warrant immediately prior to the
Effective Time, multiplied by one; (i1) each Assumed Warrant to purchase Magnifi Series A
Preferred Stock (the “Sertes A Warrants™) will be exercisable for that number of whole shares of
Parent Series A Preferred Stock equal to the product of the number of shares of Magnifi Series A
Preferred that were issuable upon exercise of such Assumed Warrant immediately prior to the b
Effective Time multiplied by 1.0228. rounded down to the nearest whole number of shares of Parent

Series A Preferred Stock; (iii) each Assumed Warrant to purchase Magnifi Serics B Preferred Stock
(the ~Series B Warrants™) will be exercisable for that number of whole shares of Parent Series B
Preferred Stock equal to the product of the number of shares of Magnifi Series B Preferred Stock that
were issuable upon exercise of such Assumed Warrant immediately prior to the Effective Time
multiplied by 1.0644, rounded down to the nearest whole number of shares of Parent Series B
Preferred Stock; (iv) each Assumed Warrant to purchase Magnifi Series C Preferred Stock (the
“Series C Warrants’’) will be exercisable for that number of whole shares of Parent Series C
Preferred Stock equal to the product of the number of shares of Magnifi Series C Preferred Stock that

—4—
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were issuable upon exercise of such Assumed Warrant immediately prior to the Effective Time
multiplicd by 1.0955, roundcd Jown to the nearest whole number of shares of Parent Series C
Preferred Stock ; (v) each Assumed Warrant to purchasec Magnifi Series D Preferred Stock (the
~Series D Warrants™) will be exercisable for that number of whole shares of Parent Series D
Preferred Stock equal to the product of the number of shares of Magnifi Series D Preferred Stock
that were issuable upon exercise of such Assumed Warrant immediately prior to the Effective Time
multiplied by 1.0979, rounded down to the nearest whole number of shares of Parent Series D
Preferred Stock ; and (vi) the per share exercise price for the shares of Parent Stock issuable upon
exercise of each such Assumed Warrant will be equal to the quotient determined by dividing the
exercise price per share of Magnifi Stock at which such Assumed Warrant was exercisable
immediately prior to the Effective Time by (a) one, in the case of Common Warrants and Series E
Warrants; (b) 1.0228, in the case of Series A Warrants; (c) 1.0644, in the case of Series B Warrants;
(d) 1.0955, in the case of Series C Warrants; and (e) 1.0979, in the case of Series D Warrants,
rounded up to the nearest whole cent.

(H) Fractional Shares. No certificates representing fractional shares of Parent
Stock shall be issued in connection with the Merger. and such fractional share interests will be
canceled and thereafter will not entitle the owner thereof to vote or to any rights as a stockholder of
Parent. All shares of Parent Stock (including fractions thereof) issuable upon conversion of more
than one share of Magnifi Stock by a holder thereof shall be aggregated for purposes of determining
whether the conversion would result in any fractional share.

26 Dissenting Shares.

(a) Notwithstanding any other provisions of this Agreement to the contrary, any
shares of Magnifi Stock issued and outstanding immediately prior to the Effective Time held by a
stockholder of Magnifi immediately prior to the Effective Time (if any) who has the right to demand
an appraisal of such shares in accordance with California Law shall not be converted into a right to
receive shares of Parent Stock (but shall have the rights set forth in California Law) unless such
holder fails to perfect or otherwise loses such holder’s appraisal right, if any.

(b) Notwithstanding the provisions of Section 2.6(a) hereof, if any holder of
Dissenting Shares shall withdraw or lose (through failure to perfect or otherwise) such holder’s
appraisal rights under the applicable provisions of California Law, after the Effective Time, such
holder’s shares shail automatically be converted into and represent only the right to receive Parent
Stock in accordance with the terms of this Agreement.

2.7 Surrender and Delivery of Certificates. At and after the Effective Time, Parent shall ;
make available, and each shareholder of Magnifi immediately prior to the Effective Time shall be
entitled to receive, upon surrender to Parent or its representatives of any certificates evidencing such
shares of Magnifi Stock (the “Certificates™) for cancellation and a letter of transmittal in customary
form {which shall specify that delivery shall be effected. and risk of loss and title to the Certificates
shall pass, only upon delivery of the Certificates to Parent or its designated representative and shall
be in such form and have such other provisions as Parent shall reasonably specify) (the “Transmiutal
Letter™), the aggregate shares of Parent Stock into which such shares have been converted in the

-5-
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Merger, and upon such surrender of each Certificate and delivery by Parent of the shares of Parent
Stock in exchange therefor, such Ceitificates shall be cancelled. Until so surrendered, each
Certificate shall be deemed for all corporate purposes to evidence only the right Lo receive upon such
surrender the aggregate number of shares of Parent Stock into which such shares represented thereby
shall have been converted.

2.8  No Further Ownership Rights in Magnifi Stock. The shares of Parent Stock delivered
upon the surrender for exchange of Magnifi Stock in accordance with the terms hercof shall be
deemed to have been issued in full satisfaction of all rights pertaining to such shares. and there shall
be no further registration of transfers of such which were outstanding immediately prior to the
Effective Time on the records of the Surviving Corporation. If, after the Effective Time, the
Certificates are presented to the Surviving Corporation for any reason, they shall be cancelled and
exchanged for the Merger Shares as provided in this Article II.

2.9 Lost. Stolen or Destroyed Certificates. In the event any Certificates shall have been
lost. stolen or destroyed, Parent shall deliver in exchange for such lost, stolen or destroyed
Certificates, upon the makinyg of an affidavit of that fact by the holder thereof, such shares of Parent
Stock s may be required pursuant to Section 2.5, provided, however, that Parent may, in its
reasonable discretion and as a condition precedent to the issuance thereof, require the owner of such
lost, stolen or destroyed Certificates to deliver an indemnity or bond in such sum as it may
reasonably direct as indemnity against any claim that may be made against Parent with respect to the
Certificates alleged to have been lost, stolen or destroyed.

2.10 Tax and Accounting Consequences.

(a) The parties hereby inteid that the Merger shall constitute a reorganization
within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as amended.

(b)  The parties hereto agree to prepare, or cause to be prepared, all federal and
state tax returns. other governmental filings and applicable books and records in accordance with
such treatment and to take such other actions as may be necessary so that such transactious will be so
treated.

2.11  Taking of Necessary Action; Further Action. If at any time after the Effective Time,
any further action is necessary or desirable to carry cut the purposes of this Agreement and to vest
the Surviving Corporation with full right, title and possession to all assets, property, rights,
privileges. powers and franchises of Magnifi, Parent, Merger Sub, and the officers and directors of
Magnifi, Parent and Merger Sub are fully authorized in the name of their respective corporations or
otherwise to take. and will take, all such lawful and necessary action.
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ARTICLE 1L
MISCELLANEQOUS

3.1 lerminavion by Mutual Agreement. Notwithstanding the approval of this Agreement
by the shareholders ot Merger Sub and Magnifi, this Agreement may be terminated at any time prior
to the Effective Time by mutual agreement of the Board of Directors of Merger Sub and Magnifi.

-

3.2 Termination of Formation Agreement. Notwithstanding the approval of this
Agreement by the shareholders of Merger Sub and Magnifi, this Agreement shall terminate forthwith

at any time prior to the Eftective Time in the event that the Formation Agreement shall be terminated
as therein provided.

3.3 Amendment. This Agreement may be amended by the parties hereto at any time prior
to the Effective Time before or after approval hereof by the shareholders of either Merger Sub or
Magnifl, but. after any such approval, no amendment will be made which, under the applicable
provisions ot Calitornia Law, requires the further approval of shareholders without obtaining such
further approval. This Agreement shall not be amended except by an instrument in writing signed on
behalf of each of the parties hereto.

3.4 Counterparts. This Agreement may be executed in one or more counterparts, each of
which shall be deemed an original, but all of which together shall constitute onc agreement.

3.5 Governing Law. This Agreement shall be governed in all respects. including validity.
interpretation and effect by the laws of the State of Californmia.
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IN WITNESS WHEREOQF, the parties have executed this Agreement.

WORLDWIDE MAGNIFI, INC.

M/
By -
<4:,1:»':5«(:@& L. Kaufman O

Secretary

PROJECT EMM MERGER SUB, INC.

enn
" vt

e

ristopher L. Kaufman
Secretary

EMMPERATIVE MARKETING HOLDINGS. INC.

By: /HWA MMZ

Humj’e astmg
Presi and C

e

istopher L. Kaufman
Secretary

[SIGNATURE PAGE TO AGREEMENT OF MERGER]
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WORLDWIDE MAGNIF], INC,

OFFICERS’ CERTIFICATE OF APPROVAL OF MERGER

The undersigned, Hunter Hastings and Christopher Kaufman, hereby certify that:

1. They are the President and Secretary, respectively, of worldwide magnifi, inc., a
California corporation (the “Company”).

2. The principal terms of the Agreement of Merger in the form attached (the “Merger
Agreement”) providing for the merger (the “Merger”) of Project EMM Merger Sub, Inc., a California
corporation, with and into the Company were duly approved by the Board of Directors and
shareholders of the Company.

3. The authorized capital stock of the Company consists of 47,000,000 shares of
Common Stock and 34,112,087 shares of Preferred Stock. 3,488,155 shares of Company Common
Stock were issued and outstanding and entitled to vote upon the Merger. 22,887,252 shares of
Preferred Stock were issued and outstanding and entitled to vote on the Merger. The votes of more
than 50% of the outstanding shares of Company Common Stock, more than 50% of the outstanding
shares of Company Preferred Stock, more than 50% of the outstanding Series A Preferred Stock,
more than 50% of the outstanding Series B Preferred Stock, more than 50% of the outstanding
Series C Preferred Stock, more than 50% of the outstanding Series D Preferred Stock, and more than
50% of the outstanding Series E Preferred Stock were required to approve the Merger and the
principal terms of the Agreement of Merger.

4. The principal terms of the Merger Agreement were approved by the votes of the
holders of a majority of the outstanding shares of Company Common Stock and a majority of the
outstanding shares of Company Preferred Stock, voting together as a single class, by the votes of the
holders of a majority of the outstanding shares of Company Common Stock and Company Preferred
Stock, each voting separately as a single class, and by the votes of the holders of a majority of the
outstanding shares of each series of Company Preferred Stock, each voting separately as a separate
class, which votes exceeded the votes required.

* * * *
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Each of the undersigned further declares under penalty of perjury under the laws of the State
ot California that the matters set forth in this certificate are truc and correct of his own knowledge.

Date:  JuLy 10 . 2001 ] ULUl
Signature: z %}’(I’ /6 A

Hunfer Hasti
Pré&sjdent & CEO

Signature! (- //

Christopher L. Kaufman
Secretary

o N S s
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PROJECT EMM MERGER SUB, INC.

OFFICERS’ CERTIFICATE OF APPROVAL OF MERGER

The undersigned, Hunter Hastings and Christopher L. Kaufman, hereby certify that:

1. They are the President and Secretary, respectively, of Project EMM Merger Sub, Inc.,
a California corporation (“Merger Sub”).

2.. The principal terms of the Agreement of Merger in the form attached (the “Merger
Agreement™) providing for the merger (the “Merger”) ot Merger Sub with and into Worldwide
Magnifi, Inc.. a California corporation, was duly approved by the Board of Directors and by the sole
shareholder of Merger Sub.

3. The authorized capital stock of Merger Sub consists of 1,000 shares of Common
Stock. There were 1,000 shares of Merger Sub Common Stock issued and outstanding and entitled
to vote upon the Merger. A vote of more than 50% of the outstanding shares of Merger Sub
Common Stock was required to approve the Merger.

4. The principal terms of the Merger Agreement and the Merger were approved by the
consent of Merger Sub’s sole shareholder, holding 100% of the Company’s issued and outstanding
shares, which vote exceeded the vote required.

5. No vote of the stockholders of Emmperative Marketing Holdings, Inc.. a Delaware
corporation and the sole shareholder of Merger Sub, was required to approve the Merger Agreement
or the Merger.

Each of the undersigned further declares under penalty of perjury under the laws of the State
of California that the matters set forth in this certificate are true and correct of his own knowledge.

Date: _JULY 10 2001 ,me
Signature:

Hastmgs
PreSI lgnt & C

/"‘—\ e
Signature: M\\

Christopher L. Kaufman
Secretary
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EXHIBIT A

AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF
WORLDWIDE MAGNIFI, INC.

ARTICLE 1
The name of this corporation is “Emmperative Marketing, Inc.” (this “Corporation™).
ARTICLE 11

The purpose of the Corporation is to engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law of California other than the
banking business, the trust company business or the practice of a profession permitted to be
incorporated by the California Corporations Code.

ARTICLE 111

The Corporation is authorized to issue one class of shares of stock, to be designated Common

Stock, and the total number of shares which the Corporaiion is authorized to issue is one thousand
(1.000) shares.

ARTICLE 1V
The Board of Directors of the Corporation shall consist of seven (7) members.
ARTICLE V

(a) The liability of the directors of the Corporation for monetary damages shall be
eliminated to the fullest extent permissible under California law.

(b) The Corporation is authorized to provide indemnification of agents (as defined in
Section 317 of the California Corporations Code) for breach of duty to the Corporation and its
stockholders through bylaw provision or through agreements with the agents, or both, in excess of
the indemnification otherwise permitted by Section 317 of the California Corporaticns Code. subjcct

to the limits on such excess indemnification set forth in Section 204 of the Californi: Corpoiations
Code.

(c) Any repeal or modification of the foregoing provisions of this Article V by the
sharcholders of this Corporation shall not adversely affect any right of indemnification or limitation

of an agent of this Corporation relating to acts or omissions occurring prior to such repcal or
modification.

& %k &k
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