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Street Address: Marsh Fischmann & Qreyfogle LLP
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State of Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF -

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS.A TRUE AND CORRECT

Lokl
g

CORPORATION", FI ’ﬁw ;THI

N —

PRI
S Ww

. Edward J. Freel, Secretary of State
0623413 8100

0509835
‘ : AUTHENTICATION:
001301059 . 06~20-00
DATE:
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CORRECTED
CERTIFICATE OF OWNERSHIP AND MERGER
of
Newmant Mining Corporation
into
Newmont Gold Company
It is hereby certificd that:

1, The name of the corporation (hereinaller called the “Corporation”) is:
Newmont Mining Corporation.

2. The Certilicate of Ownership and Merger of the Corporation, which was filed
by the Secretary of State of Delaware on May 15, 2000, is hereby corrceted.

3. The inaccuracy {0 be corrected in said instrument is as follows:

The Restated Certificats of Incorporation which was attached as Annex A to the
Certificate of Ownarship and Merger was incorrectly set forth,

4. The Certificate of Ownership and Merger is corrected to read as attached.

Signed on May 17, 2000.

{¢/ Timothy J. Schmitt
Timothy J, Schmin
Vice~President, and
Secretary

STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORFORATIONS
FILED 09:00 aM 05/18/2000
001254914 - 0623413
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CERTIFICATE OF OWNERSHIP AND MERGER
| MERGING
NEWMONTVMWD\IG CORPORATION
‘ INTO |
NEWMONT GOLD COMPANY
PPN

Ncwmom Mining Corporation {(“"Newmont Mining”), 2 ¢orporation orgamzed and"c.‘xisﬁ'ng
under ﬂfe laws ot; Deldware, DOES HEREBY CERTIFY:

FIRST: That Newsmont Mining wis incorporated on the second day of May ‘192.1, .
pursuant to the 'Ge;:zerzl Co1;poraﬁon Law of the State deélaWaI‘e {the -“DGCL") ‘ .

SECOND That Newmaont Mmmg owas 100% of thc outstandmg shares of cammoen
stock, par valae 50 oY per share of Newmiont Gold Compan_y (“NGC”) a corporation
incarporated on the tw:ntyasmh day of March 1965, pursuang to th» DGCL and that no other
class of capital stock of NGC i curreutly gssucd and outstanding.

THIIRD: That Newmont Mi'nﬁng, by the following resolutions of its Board of Directors,
duly adopted at a meeth;g held os March '15, 2000, detarﬁ::ined to and effective upon the filing of
this Certificate of Ownership and Merper wnhthc Secretary of State of the State of Delaware
does, merge itself into NGC: ]

RESOLVED, that the merger (the “Merger™) of Newmont Mining Corporation (the

“Corporation”) with and intc Newmont Gold Company, with Newmont Gold Company

being the surviving corporation (the “Surviving Corporation™) and assummg all of the

obligarions of the Corporation, on the terms and subject to the conditions herefnafier set -
forth, be and hereby is approved; and further

RESOLVED, that upon cffectiveness of the Merger, e#h outstanding share of common

stock of the Corporation, together with the associated preferred share purchase right
issted under the Corporation’s Stockholders’ Rights Agreement, automatically shall be
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converted on a pro rata basis into one share of common stock of the Surviving
Corporation and an esscciated preferred share purchase right of the Surviving Corporation
under such Stockholders Rights Agreement; and further )

RESOLVED, that in connection with the Merger, the name of the Surviving Corporation
shall be changed from “Newmont Gold Company” to “Newment Mining Corporation” apd
the President, aty Executive Vice President, sny Senior Vice President, the Treasurer of
the Seeretary of the Corporation (esch an “Authorized Officer” and collectively, the
“Authorized Officess”) heteby are, and each of them hereby is, authorized, empowered
and directed to take any such action as may be required 1o effect such change; and firther

RESOLVED, thas the by-laws of the Corporation; 85 amended 1o the date hereof, shall be
the by-laws of the Surviviag Corporation; and, further

.RE_SOLVED, that the certificate of mcorporation attached hereto as Annex A shall be the
certificats of incorporation of the Surviving Corparation; and further ,

RESOLVED, that completion of the Merger shall be subject to the following conditions:
(i) spproval of the Meérger by the holders of at least a majority of the outstanding shares of
the Corporation’s common’ stock, (i) approval ‘for listing on the New York: Stock
Exchange of the shares of the Surviving Corporation’common stock jssmeble in the
Merger, (ii) absence of an 'injunction ‘or pending Itigation relating io the Merger: (iv)
receipt of all consents, approvals and autborizations required to be obrained prior to the
consumination of the Merger from governmental and regulatory authérities and third

- pertizs; and (V) receipt of any opinions from legal counsel that the Secretary of the
Corporation may deem necessary. or advisable to obtain in connectioh with the Merger:
and further ' S ' i '

RESOLVED, that the M-crgér ba submitted to the stockholders of the Corporation at the

2000 Annual Meeting of the'Corporation’s stockholders; and further

RESOLVED, that the Board of Directors of the Corporation may amend any of the terms
of, or waive any of the coiditions 1o, the Merger before the consummation of the Merger
and before or after stockholder ‘approval, provided that any such amendment cannot
change the amount or kind of shares to-be received by the stackholders of the Corporation
In the Merger or otherwise have any adversé effect on the stockbolders of the
Corporation; and further | ' ‘ '

RESOLVED, that at any time prior to the consummation of the Merger and before or
after stockholder approval, the Board of Directors of the Corporation may withdraw jts
approval for the Merger and cause the Merger not to be consurnmared: and further

RESOLVED, that Authorized Officers are, and each of them hereby is, authorized,
empowered and directed to prepare, exectte and file, upoa satisfaction or watver of all of

Pery paark 041713 (equaiy DXKT)
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the conditioas to the Merger, with the Secretary of State of Delaware a Certificate of
Ownership and Merger for the purposes of effectnating the Merger. and further

RESOLVED, 'that the Authorized Officers hereby are, and each of them hereby is,
authorized, empowered “and ‘diracted to engage and enter intc agreements with any
perscns ﬂecessary or appropriate' to provide -advisory and other services in connection
with the transactions tontemplated by the Merger upon such termis and conditions
(including appropriate mdemmues) as an Autherized Officer may approve, such approval
to be conclosively zvxdcm:cd by such Authorized Officer’s excoution and delivery of such
agreement; and further -

RESOL’VED that ‘the Authorizéd Officers hereby are, and each of them hereby is,
authorized, empowzrcd and dircctied to take all such actipns, to execute on behalf of the
Corpora‘uon all such otHer instruments and documants to pay all such fees and expenses
2nd to make al) such filings as they may deem Tecessary, appropriate or advizable in order
to consummate the Iransaetions comzmplated by and to can-y out fully the iotent and
purposes of, the foregumg résoluticns; and fmrzh:r
RESOLVED that all actions heretoforc taken by any Authorized Officer in connection
with the transactions cont:mplated by thcse motubnns are hereby apprcwed, ranﬁed and
confirmed 1 m a.ll rﬁspccts
iFOURTH: That the Meétger was appsoved by the holders of a majority of the outstanding
shares of common stock of Newmom M!mng -euntitled io vote thereon at a meeting duly called and
held on May 4, 2000 after more thah 20 days” notice of the purpose of the meeting mailed 1o each

stockholder at the stockholder’s a'd.dreséla.s it appears on the records of Newmont Mining,

FIFTH: The Merger chall be effective at’'5:00 pm, Eastern Daylight Savings Timme, on May

15, 2000.

IN WITNESS WHEREQF, Newrmont Mining has caused this Certificate 10
: e .
be signed by Timothy J. Schmitt, its Vice President and Secretary, as of thelS™ . day of May,

2000.

ayw yogk 564371 v) (b3 DOC)
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ANNEX A

NEWMONT MINING CORPORATION
RESTATED
CERTIFICATE OF INCORPORATION

Figst: The name of this Corporalicn is NEWMONT MINING CORPORATION,

SECOND: The registerad office of the corporation in the state of Delaware it Jocated at 1209 Orange Street,
in the City of Wilmington, County of New Castle. The name end address of its Registered Agent is The
Corporation Trust Company, 1209 Orange Street, Wilmington, Delaware,

THIRD: The nare of the business, or objects or purposcs propased to be transacted, promoted or cacried
on are:

To subseribe for, purchase or otherwise acquire, and to hold, sell, assign, transfer, exchange, mortgage,
piedge or otherwise dispose of the stocks, bonds, securites or other evidences of indebtedness of any corporation
or corporations, association of associations, domestic or forcign, for whatcver purpose organized or in whatever
business engaged, and while the owner of such stocks, bonds, securities or other evidences of indebtedness to
excrcisc all the rights, powers and privileges of ownership, including all rights 10 vote thereon.

To guarantee any dividends, bonds, stocks, contracts or other obligations of any corporation in which this
corporation is an owner or has an interest: to aid in any lawful manner such corporation, and to do all lawful
acts and things designed for the preservation, protection, improvement, development or enhancement of the value
of such corporation or of its stock, bonds, securities, evidenees of indebtedness, contracts or other obligations,

To form, promole, assist financially or otherwise, companies, syndicates, parnerships and associations of
oll kinds, so far as incidental to or connecied with the corporate purposes, and to give any guarantee in
connection therewith or otherwise for the payment of money or for the performaace of any obligation or
undertaking, 1o the extent that this Corporaton may be lawfully interested therein. i

To purchase, lcase, locate, or otherwise eequire, lo prospect and explore for and to own, hold, opten, sell,
exchange, lease, morigage or otherwise dispose of and deal in mineral lands. mines, mining rights, minerals,
ores, real estate, water rights, and in claims and intercsts therein in any part of the world; to develop. Improve
and work the same; 16 conduct mining operatjons of cvery kind by any method now known or hereafter devised,
and to operats plants for reducing, concentrsting, smelting, converting, refining, preparing for market or
otherwise treating ofes, minerals, matte and bullion: to manufacture, acquire, deal in or otherwize dispose of
products of mines, minerals and ores; (o enter into contacts with other carporadons (including any corporation
in which the directors of this corporation may be interested or of which they may be officers or directors, or
wt.nich may be the owner of a large or controlling interest In the stock of this corparation), for mining or working
mineral deposits, for the operation of canals, ditches and hydraulic works, for the reduction, wreatment, smelting
and refining of the ores, minerals, matte and bullion produced by this corporation. ’ ‘ :

To carry on, and license others to camry on all or any part of the several busincsses enumerated in this
paragraph, to wit: the business-of manufacturers, merchancs, traders, importers, exporters and dealers in and with
goods, wares and merchandise of every description; of establishing, fnancing, developing. managing, operating
and carrying o industrial, commercial, wading, manufacturing, mechanical, metallurgical, engineering, building,
construction, contracting, mining, smelling, quarrying, refining, and chemical enterprises, undertakinge,
DProposilions, concessions or franchises in all their respective branches.

To ob.tain. register, purchase, lease or otherwise acquire, to hold, use, own, operate, develop and introduce,
to sell, assign, lease, plcdge, morigage, gmnt or acquire licenses in respect of and otherwisc deal in and with or
tum to account any and all copyrights, concessions, trade marks, formulae, secret processes, devices, trade names
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and distinctive wmarks, patents, patent rights, applications for paténts and all inventions, licenses, privileges,
improvements and processes used in connaction with or secured under letlers patent or otherwise of the United
States or of any other country, relating o or useful in connection with any lawful business of the corporation,
including the good will of the same.

In FURTHERANCE AND NOT IN LMITATION of the general powers conferred by the laws of the State of
Delaware, and of the objsets and purpases hercinbefore stated, it is hereby cxpressly provided that this
Corporation shail aiso have the following powers, it being expressly provided that the enumeration of specific
powers shatl not be construed {0 kimit or restrict in any manner the nforesaid general powers of the corporation.

To acquire from time to time, in exchange for shares of the capital stock of this Corporation 1o the extent of
the capital herein fixed or os the same may hereafter be increased, such property or shares of the capital stock of
any other corporation or corporations as the Baoard of Directors shall deem of advantage to it, at such valuation
of the property or shares so acquired as in the judgment of seid Board shall be fair and just,

Without in any particular limiting any of the objects, or purposes or powers of this Carporation, the business
or purpose of the Carporation shall be from time to time to do sny one or more or all of the acts and things
herein set forth, and all such other acts, things and business or businesses in any manner connected therewith, or
fiecessary, incidental, convenient or auxiliary thereio, or calculated directty or indirectly to promote the interests
of the Corporation ar enhance the value of or render profitable any of its propesty o5 rights, as such a corporation
may lawfully do; and in carrying oa its business, or for the purpose of ataining or furthering any of its objects,
to do any and all acts and things, and to exercise any and all other powers which & co-partnership or natural
person could do and exercise, and which now or hercafier may be authorized by law, and elther as, or by and
through principals, agenis, altomeys, Wustees, contractors, factors, lessees, or otherwise, either alone or in
conjunction with others, and in any part of the world; and in addition to have and to exercise all the rights,
powers and privileges now ar hereafter belonging to or conferred upon corporations organized under the
provisions of law suthorizing the formation of such corporations, but nothing herein contained is to be construcd
as autherizing this Corporation to carry on the business of discounting bills, notes or other evidences of debt, of
recelving deposits of money, or foreign coins, or buying and sslling bills of exchange, or of issuing bills, notes
of other evidences of debt for circulation as money. - : :

To conduct its business in all of its branches in the State of Delaware, other States, the District of Columbia,
the territories and colonies of the Unitad States, and in foreign countries, and to have one or mote offices out of
the State of Delaware, to hold, purchase, mortgage and convey real and personal property both within and
without the State of Delaware.

To borrow money, to issue bonds, promissory notes, bills of exchange, debentures and other obligations and
evidences of indebtedness, whether secured by mongage, pledge. or otherwise, or uasccured, for mopey
berrowed or in payment for propery purchased or acquired or for any other lawfu] object: to morigage or pledge
all or any part of its properties, rights, interests and franchises, including any or all shares of stock, bonds,
debentures, notes, serip or other obligations or evidences of indebtedness at any time owned by iL.

To purchase, hold. sell. and transfer the shares of its own capital stock; provided i¢ shall not use its funds or
property for the purchase of its own shares of capital stock when such use would cause any impairment of its
capital; and provided further that shares of its own capital stock belonging to it shal} not be vored upon directly
or indirecty.

Nothing hereinabove stated shall be construed to give this Corporation any rights, powers or privileges not
gemntted by the laws of the State of Delaware to corporations organized under the statutes of the State of
elaware.

_Thc forcgoing clauses shall be construed as objects, purposes and powers, and it is hewcby expressly
provided that the foregoing enumeration of specific powers shall not be held to limit or restrict in any manner
the powers of the corporation.
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FOURTH: The total number of shares of all classes of stock which the Corporation shall have authority to
issue 1s 255,000,000 of which 5,000,000 shares shall be Preferred Swock (hereinafter called “‘Preferred Stock™)
of the par value of $5 per share and 250,000,000 shares shall be Common Stock (hereinafter called “Common - -

Stock”) of the par value of $1.60 per share.

The designations and the powers, preferences and dghts, and the qualifications, limitations or restrictions
thereof, of each class of stock of the Corporation which are fixed by this Cerdficate of Incorporation, and the
express grant of authotity to the Boarg of Directors of the Corporation to fix by resolution or resolutions the
designations and the powers, preferences and rights, and the qualifications, limitations or restrictions thereof, of
the Preferred Stock which ars not fixed by this Certificate of Incorporation, are as foliows:

1. Shares of Preferred Stock may be issued from time to time in one ar more series as in this Article
FOurTH provided. All shares of Preferred Stock shall be of equal rank and shalf be identical in all respects,
except in respest of the particulars fixed by the Board of Directors for series of the Preferred Stock as
permitted by the provisions of this Article FOURTH. Each series of Preferred Stock shall be distinctively
designated, and all shares of any one series of Preferred Stock shall be identical in all respects with ail the
other shares of such series, except that shares of any one series issued at different times may differ as to the
dates, if any, from which dividends thereon shall be cumulative.

2. Authority is hereby expressly granted to the Board of Directors, by resolution or resolutions. from
time to time to creaw and provide for the issuance of series of the Preferred Stock and, in connection with
the creation of each such series, to % by the resolution or resohutions providing for the ereation and issue
of shares of such series the following provisions of the shares of such series, so far as nof inconsistent with
the provisions of this Article FOURTH applicable to all series of Preferred Stock:

{a) The designation of such series and the number of shares which shall constitute such series;

(b) The dividend rate per annum, if any, at which holders of shares of such series ghail be entitled

1o receive dividends, whether or not dividends on the shares of such series shall be cumulatve, the

times at which and the quarterly dividend periods for which dividends on such series shall be paid, the

date or dates, if any, from which dividends shall be cumulntive and the other conditions, if any, on
~ which such dividends shall be paid; -

{c) The tme or times, if any, at which the shares of such series shall be subject to redempion, in
whole or in part, the price or prices to which holders of shares of such sedes shall be entitled upon
such redemption, and the ather terms and condidons, if any, on which shares of such series may be so
redeemed,;

(d) The amount or amounts and the other rights, if any, t© which the holders of shares of such

series shall be entitled upon the dissolution, liquidation or winding up of the affairs of the Comporation
or upon any other distribution of the assets of the Corporation;

{e) The sinking fund or purchase fund provisions, if any, for the redemption or purchase of shares
of such series and, if any such fund is so provided for the benefit of such shares, the amount of such
fund and the manner of ita application; :

(f) The exient of the voting powers, if any, of the share.s of such series;

() Whether or not the shares of such series shall be convertible into, or exchangesble for, shares
of any other class or classes of stock, or of any series thereof, of the Corporaton and, if so convertible
or exchangeable, the conversion or axchange price or prices or rate or rates, the adjusiments thereof
and the other terms and condidons, if any, og which shares shall be so convertible or ¢xchangeable;
and :

(h) Any other prererenéw and rchuch. partictpating, optional or other special rights, and .
qualifications, limitaions or restrictions thereof, of shares of such series as are not fixed and determined
in this Article FOURTH.
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3. The powers, preferences and rights, and the quafifications, limitation or resmictions therzof,
applicable 10 the Preferred Stock of all sexies asc as follows:

(a) Out of the funds of the Corporaticn legally available for dividends, the holders of the
Preferred Stock of each series shall be entiled to receive, when and as declared by the Board of
Directors, ¢ash dividends at such rawe, and no more, and payable at such times and for such quarterly
dividend periods as shall be fixed for such series by the Board of Directors as hersin permined.
Dividends on any shares of Preferred Stock shall be cumulaiive only if and to the extent fixed by
resolution of the Board of Directors. Accumulatlons of dividends, if any, shall not bear interest.

No such dividend shalf be paid or declared and set apart for payment on any share of Preferred
Stock for any quarterly dividend period unlezs a dividend for the same quarterly dividend period and
ell past quarterly dividend periods, if any, ending within such quarterly dividend period, catably in
proportion to the respective annual dividend rates fixed therefor, shall be or have been paid or declared
and sct apart for payment on 2]l shares of Preferred Stock of all series then outstanding and entided to
receive dividends for such quarterly dividend period or for any past quarterly dividend period, if any.
ending within such quarterly dividend period.

In no event, so long as any Preferred Stock shall remain outstanding, shall any dividend, other
than a dividend payable in shares of Common Stock or any other class of stock ranking junior to the
Preferred Siock &3 1o the distribution of assets and the payment of dividends (the Common Stock, and
any such other class of stock being hercinafler sometimes referred 10 as “junior stock’'), be declared
or paid upon, nor shall sny distribution be made upon, any junior stock, nor shall any shares of junior
stock be purchased or redeemed by the Corparation other than In exchange for junior stock, nor, shall
any monies be paid or made available for a sinking fund for the purchase or rederaption of any junior
stock, unless in each instance dividends on all outstanding shares of the Preferred Stock for all past
dividend periods shall have been paid and the dividend on all outsranding sharss of the Preferred Stock
for the then apptlicable current quarterly dividend period shall have been paid, or declared and a sum
sufficicnt for the payment thereof set apart.

{b) The Corporation, at its election expressed by resolution of the Board of Directors, may redeem
the shares of any series of the Preferred Siock at such time or times. at such price or prices and on
such other terms and conditions (not inconsistent with the provisions of this subparagraph (b)) as are
fixed for such scries by the Board of Directors #s permittad herein plus, in each case, an amount equal
to 2l dividends accrued and unpaid on such series of Preferred Stock to and including the date fixed
for redernption (the total sum so payable per share on any such redemption being hercinafter called the
‘‘Redernption Price” and the date fixed for redempton being hereinafter called the “Redemption
Date”™). If as permiued by the terms fixed for such series by the Board of Directors, less than all
outstanding shares of any series of Preferred Stock are (o be redecmed, the shares of said series to be
redeemed shall be chosen by lot or pro rata in such equitable manncr as the Board of Directors may
determine, '

Notice of every such redemption shall be mailed not less than 30 nor more than 90 days in
‘advance of the Redemption Date te the holders of record of the. shares of Preferred Stock so to be
redeemed at their respective addresses as the same shall appear on the bocks of the Carporation.

From and after the Redemption Date (uness the Corporation shall defauk in paying or providing
the funds necessary for the payment of the Redemption Price of the shares so called for redemption)
the right 10 receive dividends on all shares of Preferred Stock so called for redemption shall cease to
accrue, and all rights of the holders of the shares of Preferred Stock so called for redemption shall
forzthwith, after the Redemption Date, ceasc and terminate, excepling only the right of such holders 1o
receive the Redemption Price for such shares but without interest, and such shares shall no longer be
deemed outstanding. Any funds so ser aside by the Corporation and unclaimed at the end of six years
from the Redemption Date shall revert to the general funds of the Corporation, after which reversion
the halders of such shares so called for redemption shall look only to the Corporation for payment of
the Redempdion Price.
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If, on or after the giving of notice of redemption but before the Redemption Date, the Corporation
shall deposit with any bank or tust company doing business in the Borough of Manharan, City of
New York, New York, having capital and surplus of at lcast $10,000,000, in wust to be applied 1o the .-
redemption of the shares of Preferred Stock so called for redemption, the funds necsssary for such
redemption, then all rights of the holders of the shares of Preferred Stock 5o called for redemption shall
forthwith, aftér the date of such depesit, ceass and wrminate (excepting only the right of such holders
to receive the Redemption Price therefor but without interest and the right (o exsrcise any conversion
ptivilege not theretofore expired), and such shares shall not. after the date of such deposit, be desmed
outstanding. Any funds so deposited which shall not be required for such redemption because of the
exercise of any such right of conversion substquent to the making of such deposit shall be returned to
the Corporation. In case the holders of shares of Preferred Stock so called for redemption shall not, at
the end of six years from the Redemption Date, have claimed any funds so deposited, such bank or
trust company shall upon the request of the Corporation pay over to the Corporation such unclaimed
funds, and such bank or tust company shall thereafier be relieved of all responsibility i respect thereof
to such holders and such holders shall look only to the Corporation for payment of the Redemption
Price.

Any intercst accrued on funds set aside or deposited for purposes of redemption as above provided
shall be paid to the Corporstion from time to time. :

Shares of any series of Preferred Stock which have been redeemed, retired or purchased by the
Corporation (whether through the operation of a sinking or purchase fund or otherwise) or which, if
converdble or exchangeable, have been converned into or exchanged for shares of stock of the
Corporation of any other class or classes, shall, upon appropriste filing and recording 1o the exient
required by law, have the status of authorized and unissued shares of Preferred Stock.

(¢} In the event of any liquidation, dissolution or winding up of the affairs of the Corporation, the
holders of Preferred Stock shall be entitled 1o receive, out of the asseis of (he Corporation availeble for
disribution 1o its stockholders, an amount ir cash for'each share equal to the amount payable on such
share in such event provided for by the Board of Directors as perminted hercin for the serles of
Preferred Stock of which such share is a part ptus, in each case, an amount equal to all dividends
accrued and unpaid on such share up 1o the date fixed for distributon, and no mere, before any

© distribution shall be made to the holders of the Common Stock.

If upon any such liquidation, dissolution or winding up of the Corporation its net assets shall be
imsufficient to permit the payment in full of the respective amounts to which the holders of all
outstanding Preferred Stock of all series are entitled as above provided, the entire remaining net assets
of the Corporation shall be distributed among the holders of Preferred Stock of all series in amounts
propottionate o the full amounts to which they are respectively so entitled.

Neither the merger nor consolidation of the Corporation, nor the sals, lease or conveyance of all
or 3 part of {18 assets, shall be deemed 10 be & voluntary or involuntary lquidation, dissolution oc
winding-up of the affairs of the Corporation within the meaning of this subparagraph (c).

4. (a) Except for such voting powers as may be granted to the holders of Preferred Stock by law,
subparagraph (b} of this paragraph 4, or as may be granted lo the holders of any one or more eries of
Preferred Stock by the Board of Directors in accordance with paragraph 2(f) of this Article FOURTH, voting
power shall be vested exclusively in the Commen Stock. At every meeting of the stockholders of the
Corporation every holder of Common Stock entitled to vote shall be entitled 1o one vote for each share of
Comiman Stock registered in his name on the books of the Corporation and, except as otherwise hersin or
by law provided, the Common Stock and Preferred Siock of the Corporation (and any other capital stock of
the Corparation at the time entitled therets), shall vote together as a class.

(b) Atany dme when six (§) quarterly dividends on any one or mors series of Preferred Stock entitled
to receive cumulative dividends shall be in default, the holders of all such cumuladve seties at the time or
Umes outstanding as to which such defanlt shall exist shall be entitled, at the next annual meeting of
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stockholders or special meeting held in place thereof at which dme the number of directors constituting the .
Board of Directors shall be increased by two, voting as a class, whether or not the holders thersof shall ..
othetwise be enutled to vote, 1o the exclusion of the holders of Common Siock and the holders of any series
of non-cumuliative Preferred Stock, to vote for and elect two members of the Board of Directors of the
Corporation to all such newly-crested directorships. At any time when six (6) quarterly dividends on any
one or more series of non-cumulative Preferred Stock shall be in default, the holders of all such nan-
cumulative series at the time or times outstanding as to which such defavlt shall exist shall be entitlcd, at
the next annual meeting of stockholders or special meeting held in place thereof at which time the number
of directars constituting the Board of Directors shall be increasad by two, voting us a class, whether or not
the halders thereof shall otherwise be entltled (o vote, 1o the exclusion of the holders of Commeon Stock and
the holders of any series of cumnulative Preferred Stock. to vote for and elect two members of the Board of
Directors of the Corporation to fill such newly-created directorships. All rights of all series of Preferred
Stock 10 participate in the glection of directors pursuant (o this subparagraph 4(b) shall continue in effect, in
the case of all serics of Preferred Stock entitled to receive cumulative dividends, until cumulative dividends
have been paid in full ot set apart for payment on each curnulative serics which shall have been eatitled to
vote at the previous annual meeting of stockholders, or special meeting held in place therzof, or, in the case
of all series of non~cumulative Preferred Stock, untit non-curnulative dividends have been paid in full or set
apart for payment for four consecutive quanerly dividend periods on each non-cumulative series which shall
bave been entitled o vole at the previous annual meeting of stockholders or special meeting held in place
thereof. Whenever the holders of the Preferred Stock shall be divesied of such voting right hereinabove
provided, the directors so clected by the Preferred Stock shall thereupon cease to b directors of the
Corporation and thereupon the number of directors shall be reduced by two or four, as the case may be.
Directors clecied by the holders of any one or more series of stock voling scparately as a clags, may be
removed only by a majority vote of such series, voting separately as a cless, so long as the voting power of
such series shall continue. Subject to the voting rights, if any, of any other series of Preferred Stock, the
holders of the Common Stock, voting as a class, to the exclusion of the holders of such series so entitled ©
vote for and elect members of the Board of Directors pursuant (o this subparagraph 4(b) shall be entitled to
vole for and elect the balance of the Board of Directors. Each stockholder entitled to vote at any particular

- time in accordance with the foregoing provisions shall not have more than one vote for each share of Stock
held of recoid by him at the time entitled to voting rights. -

(c) Subject to the provisions of this Amicle FourTH and any further provisions prescribed in
Rccordance herewith, and after making such provisions, if any, a3 the Board of Directors may deem
advisable for working capital or a8 a reserve fund to meet contingencies or for such other purposes as the
Board of Directors, in their discretion, may deem necessary or advisable and in the best interests of the

- Corparation, then, and not otherwise, the holders of the junior siock shall be entitled to receive, when and
as declared by the Board of Dirsctors, out of funds legally available for thal purpose, dividends paysble
either in cash, stock or otherwise.

{d} In the event of any liquidation, dissolution or winding up of the affairs of the Cofporation, if the

. holders of all serics of the Preferred Stock shall have received all the amounts to which they shall be entitled
in such event in accordance with the provisions of this Article FOURTH and any further provisions preseribed
in accordance herewith, the halders of the junior stock shall be entitied, 1o the exclusion of the holders of
the Preferted Stock of all series, to share in all the remaining asyets of the Corporation available for

digtribution to the stockholders. B}

S. There herby is fixed and determined the voting rights, designations, preferences, qualifications,
privileges, limitatlons, restrictions, options, conversion rights and other specinl or relative rights of the first series
of the Preferred Siock, par value $5.00 per share, which shall consist of 370,000 sharcs and shall be designated
as Series A Junior Participating Preferred Stock (the “Preferred Shares™).

Special Terms of the Preferred Shares

Section 1. Dividends and Distributions. (a) The rate of dividends payable per share of Prefemred Shares on
the first day of January, Aprit, July and October in each year or such other quarterly payment date as shall be
specified by the Board of Directors {each such date being refecred to herein as a “Quarterly Dividend Payment
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Date™). commeacing on the first Quarterly Dividend Payment Date after the first issuance of & share or fraction
of a share of the Preferred Shares, shall be (rounded 1o the nearest cent) equal 10 the greater of (i} $1.00 or (ii)
subject to the provision for adjustment hereinafier set forth, 500 times the aggregate per share amount of all cash
dividends and 500 times the aggrogate per share amount {payable in cash, based upon the fair market value at
the tme the non-cash dividend or other distribution is declared or paid as determined in good faith by the Board
of Directors) of all non-cash dividends or other distributions other than a dividend payable in shares of Commen
Stock or a subdivision of the outsianding shares of Common Stock by reclassification or otherwise, declared on
the Common Stock, $1.60 par value, of the Corporation since the immediately proceding Quarterly Dividend
Payment Date, ar, with respect 1o the first Quarterly Dividend Payment Date, since the first issuance of any share
or fraction of a share of the Preferred Shares. Dividends on the Preferred Shares shall be paid out of furds Jegally
available for such purpose. In the event the Corporation shall at any time after August 30, 1990 (the *‘Rights
Declaration Date”) (i) declare any dividend on Commén Stock payable in shares of Common Stock, (ii)
subdivide the ouwstanding shares of Common Stoek, or (lif) combine the outstanding shares of Common Stock
into a smaller number of shares, then in each such case the amounts to which holders of Preferred Sharzs were
entitled immediately prior to such event under clause (I} of the preceding sentence shall be adjusted by
multiplying each such amount by a fractien, the numerator of which is the number of shares of Commaon Stock
outstanding immediately after such event and the denominator of which is the number of shares of Common
~ Stock that were outstanding immediately prior to such event.

{®) Dividends shall begin to accrue and be cumulative on outstanding Prete.rred Shares from the
Quarterly Dividend Payment Date next preceding the date of issue of such Preferred Shares, unless the date
of 1ssue of such shares is prior to the record date for the first Quanierly Dividend Payment Date, in which
case dividends on such shares shall being 10 accrue from the dace of issue of such shares, or unless the date
of issuc is a Quarterly Dividend Payment Date or is a date after the record date for the determination of
holders of Preferred Shares entitled o receive o quarterly dividend and before such Quanerly Dividend
Payment Date, in either of which avents such dividends shall begin to acerue and be cumulative from such
quarterly Dividend Payment Data, Acerued but unpaid dividends shall not bear ingerest. Dividends paid on
the Preferred Shares in an arnount less than tha total amount of such dividends at the time accrued and - :
paysble on such shares shall be allocated pro fata on 4 share-by-share basia among all such shares at the

" fime outstanding.

Section 2, Voring Rights. In addition to any other voting rights required by law, the holders of Preferred
Shares shall have the following voting rights:

() Subject to the provision for adjustment hereinafter set forth, each Preferred Share shall entitle the
holder thercof 10 600 voies on all matters submitted to s vote of the siockholders of the Corporation. In the
event the Corporadon shall ac any time after the Rights Declaration Date (i) deslare any dividend on
Common Stock payable in shares of Common Stock, (i) subdivide the outstanding shares of Common
Stoek, or (iii) combine the outstanding shares of Common Stock into a smaller number of shares, then in
each such case the number of votes per share to which the holders of Preferred Shares were entitled
immediately prior to such event shall be adjusted by multiplying such number by a fraction, the numerator
of which is the number of shares of Common Stock outstanding immediately after such evént and the
denominator of which is the number of shares of Common Stock that were outsianding immediately prior
to such event.

{b) Except as otherwise provided herein, in the Restatad Certificate of Incorporation or by law, the
holders of Preferred Shares and the holders of Common Stock (and the holders of shares of any other series
or class entitled to vote thercon) shall vote together as one class on all maners submitted to 2 vote of
stackholders of the Corporation.

Section 3, Reacquired Shares. Any Preferred Shares purchased or otherwise acquired by the Corporation in
any maaner whatsoever shall be retired and cancelled promptly afier the acquisidon thereof. All such shares shall
upon their cancellation decome suthorized but unissued Serics Preferred Stock and may be reissucd as part of o
new series of Series Praferred Stock {0 be created by resolution(s) of the Board of Direcrors.
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Section 4. Liquidation, Dissolurion or winding up. In the event of any voluntary of invaluntary liquidation,
dissolution or winding up of the Corporation, the holders of Preferred Shares shall be entitied to receive the
greater of (a) $500.00 per share, plus accrued dividends to the date of distriburion, whethar or not sarned or
declared, or (b) an amount per share, subject to the provision for adjustment hereinafter set forth, equal to 500
times the aggregate amount to be distributed per share to holders of Common Stock. In the event the Corporation
shall at any time after the Rights Declaration Date (i) declare any dividend on Cormmon Stock payabie in shares
of Common Stock, (ii) subdivide the outstanding shares of Common Stwock, or (i} combine the outstanding
shares of Common Stock into a smaller number of shares, then in each such case the amount to which holders of
Preferred Shares were entitled imrnediately prior to such event pursuant to clause (b) of the preceding sentence
shall be adjusted by multiplying such amonunt by 2 fraction, the numecacor of which is the number of shares of
Common Stock cutstanding immediately afier such event and the denominator of which is the number of shares
of Common Stock that were outstanding immediately prior to such event, -

Scction 5. Coruwolidation, Merger ete. In case the Corporation shall enter into any consolidation, merger,
combination or other transaction in which the shares of Cornmon Stock-are axchanged for or changed into other
stock or sccurities, cash and/or any other praperty, then in any such casc the Preferred Shares sholl at the same
time be similarly exchanged or changed in an armount per sharc (subject to the provision for adjustment
hereinafter set forch) equal to SO0 times the aggregate ameount of stock, securities, cash and/or any other property
{puyable in kind), as the case may be, into which or for which each share of Common Stock is changed or
exchanged. In the event the Corporation shall at any time after the Rights Declaration Date (i) declare any
dividend on Common Stock payabie in shares of Common Stock, (i) subdivide the outstanding shares of
Common Swck, or (i) combine the outstanding sharea of Common Stock into a smaller number of shares, then
it each such case the amount set forh in the preceding sentence with respect (o the cxchange or change of shares
of Preferred Shares shall be adjusted by muliiplying such amount by a fraction tho numerator of which is the
oumber of shares of Cornmon Stock Outstanding imunediately after such event and the denominator of which is
the number of shares of Common $tock thal were outstanding immediately priar 10 such event.

Section 5. No Redemption. The Preferrad Shares shall not be reasonable.

Section 7. Ranking. The Preferred Shares shall rank junior 10 all other series of the Corporation’s Series
Preferred Stock a5 10 the payment of dividends and the distribution of assets, unless the terms of any such series
shal] provide otherwise.

Section 8. Fraciional Shares. Preferred Shares may be issued in fracdons of o share which shall entitle the
holder, in propordon 1o such holder's fractional shares, to exercise votng rights, receive dividends, panicipaie ig
distributions and to have the benefit of all other rights of halders of Preferred Shares.

6. Except as may be provided in the provisions fixed by the Board of Directors for any series of
Preforred Stock, the number of authorized shares of any class of stock of the Corporation may be Increased
or decreased by the affirmative vote of the holders of a majority of the outstanding shares of stock of the
Corpermtion eatitled to vote.

EF¥TH. The amount of capital stock with which this Corporaton witl commence business is $1,000.
SoxcrH.  This Corporation is to have perpetual existence.

SevENTH. The private property of the siockholders shall not be subject to the payment of corporste debis
to any extent whatever.

EiGHTH. The government of this Corporation shall be vested in and its affairs shall be conductad by a
Board of Directars. The number of Directors of the Corporation shall be fixed and may be altered from time to
tUme as may be provided in the By-Laws. In case of any inc¢rease in the number of Directors, the additional
Directors may be elected by the Directors or by the stockholders at an annual or special meating, as shall be
provided in the By-Laws,
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1. In case of any vacancy in the Board of Directors theough death, resignastion or otherwise, the Board of
Directors may slect a successor 10 hold office for the unexpired portion of the term of the Director whose offico

shall be vacant, and until the election of a successor.

2, The Directors from time to lime may determine whether and to what extent, and at what times and places
and under what conditions and regulations, the accounts and books of the Corporation (other than the stock
ledger), or any of them, shall be open to the inspection of the stockholders; and no stackholder shali have any
right to inspect any account o book or document of the Corporation, unless expressly so nuthorized by staune or
by a resolution of the stockhoiders or the Directors. ‘

3. The Direstors in their discretion may submit any contract or act for approval or ratification at any annual
meeting of the stockholdess or at any meeting of the stockholders called for the purpose of cansidering any such
act or contract, and any contract or act that shall be approved or be ratified by the vowe of the holders of 2
majority of the capital stock of the Corporation which is represented in person or by proxy et such meeting
(provided that a lawful quorum of stockhclders be there represented in person or by proxy) shall be 2s valid and
#s binding vpon the Corporation and upon all the stockholders, as though it had been approved or ratified by
every stockholder of the Corporation, whether or not the contract or act would otherwise be open to legal attack
because of Directors’ imterest, or for any other reason.

4. The Board of Directors, by the affirmative vote of the majority of the whole Board, may appoim from
the Directars an Executive Committes, of which a majority shall consttute 2 quorum; and, to such exient as
shail be provided in the By-Laws, such Committes may exercise all the powers of the Board including the power
1o cause the sea! of the Corporation to be affixed to any papers or documents by it executed.

5. The Board of Directors shall have power and authority, without the assent or voee of the stockholders, o
authorize the execution and delivery of any mongage. pledge or other liens, without limit as to amount, upan the
real and personal property of ‘the Corporation, or any part of parts theseof, for the purpose of securing the
payment of its bonds or other obligations, .

6. Subject always to the By-Laws made by the stockholdecs, the Board of Disectors may make By-Laws,
and from time to time may alter, amend or repeal any By-Law or By-Laws; but any By-Laws made by the Board
of Directors may be altered or repealed by the stockholders at any annual meeting, or at any special mecting,
provided notice of such proposed alteration or repeal be included in the notice of such special meeting.

7. The Directors shall have power, with the consent in writing of the holders of a majority of the voting
stock of the Corporation issued and outstanding. or upon the affimnative vote of the holders of a majority of Its
stack issued and ouistanding having voting power, (o sell, lease or exchange all of its property and assets,
including its good will and its corporate franchises, for cash or for fully paid stock or bonds or both or other
obligatiens of any company upon such erms and conditions as the Board of Directors deem expedient and for
the best interests of the Corporation; to determine the uss and dispasition of any surplus or net profits over and
above the capital stock paid in, and in thelr discretion the Directors may usa and apply any such surplus or
accumulated profits in purchasing or acquiring the bonds or other obligatibns or shares of capital stock of the
Corporation. o such extent and in such rmanner and upon such terms as the Directors shall deem expedient; but
shares of such capital stock 5o purchased or acquired may be resold unless such shares shall have been retired
for the purpose of decreasing the Corporation’s capital stock as provided by law.

8. The Board of Directars is invested with complete and unrestricted authority in the management of ail the
affairs of the Corporation and is authorized to exercise for such purposes, as the general agent of the Corporation,
i3 entire corporate authority. .

9. No bolder of any stock of this Corporation shall be endtled as of right 1o purchase or subscribe for any
part of any unissued stock of this Corporation. or of any sdditional stock of this Corporation, or of any additional
stock of any class, to be issuad by reason of any increase of the authorized capital stock of this Corparation, or
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of bonds, certificates of indebtedness. debentures or cther securites converdble lato stock of this corporstion,
but any such unissued stock or any such additonal muthorized issue of new stock, or of securitisa convertibic
into stock, may be issued and disposed of by the Board of Directors, w such persons, firms, corporations or
associations, and upon such terms as the Board of Directors may, in their discredon, determine. without offering T
to the stockholders then of record, or any clssx of stockholders, or any stockholiders, any thereof, on the same

lerms or on any terms,

10. In addition to the powers and autherities hereinbefore or by stamute expressly conferred upon them, the
Directors are hereby empowered (o exercise all such powers and do all such acts and things as may be exercised
or done by the Corporation; subject, nevertheless to the provisions of the statutes of Delaware, of this Ceruficate,
and ta any By-Laws from time to titme made by the stockholders; provided, however, that no By~Laws so made
shall invalidate any prior act of the Directors which would have been valid if such By-Laws had not been made.

NINTH: Notwithstanding any provision in this Cerdficate of Incorporation to the conwary (including,
without limijiation, paragraphs 3 and 7 of Article EiautH bereof), excepl as set forth in the penultimate
subparagraph of this Article NinvTH, the affirmative vote or consent of the holders of four-fifths of all classes of
stock of this Corporation endtled 1o vote in etections of directors, considered for the purposes of this Asicle
NINTH as one class, shall be required (a) for the adoption of any agreement for the merger or consolidaton of
this Corporation with or into any other corporation, or {b) to authorize any sale or lease of all or any substantial
part of the assats of this Corparation 10, or any salc or leasc to- this Corporation or any subsidiary thereof in
exchange for securitles of this Corporation of any pssets (except assets having an aggregate fair market value of
less than $10,000,000) of, rny other corporntion, person or other entty, if, in either case, as of the record date
for the determination of stockholders entitled 1o notice thereof and 1o vote thereon or conrent thereto such other
corporation, person or £niity is the beneficial owner, directly or indirecily, of more than 10% of the outstanding
shares of stock of this Corporation entitied to vole in elections of directors considered for the purposes of this
Article Novrs as one class. Such affirmative vote or consent shall be in addidon to the vote or consent of the
holders of the stock of this Corporation otherwise requirsd by law or any agreement between this Corporation
and any national securities exchange.

Fot the putposes of this Article NiNTH, (a) any corporation, person or other entity shall be deemed to be the
beneficlal owner of any shares of stock of this Corporation (i) which it bas the right 10 acquire pursusor to any
agrecment, or upon exercise of conversion rights, warrants or options, or otherwise, or (ii) which are beneficially
owned, dircetly or indirectly (including shares deemed owned through applicarion of clanss (1), above), by any
other corporation, person or entity with which it or its "affiliale” or “associale” (as defined below) has any
agrectnent, arrangement or understanding for the purpose of acquiring, bolding, voting or disposing of stock of
this Corporadon, ar which is tts “affiliate™ or "*associate’” as those torms are defined in Rule 12b-2 of the General
Rules and Regulations under the Securities Exchange Act of 1934 as in effect on January 1, 1969, and (b) the
outstanding shares of any class of siock of this Corporation shall include shares deemed owned through
application of clauses (i) and (ii) above but shail not include any other shares which may be jssuable pursuant o
any agreement, or upon exercise of conversion rights, warrants or options, or otherwise.

The Board of Directors shall have the power and duty to determine for the purpeses of this Arscle NiNTH,
on the basis of informnation known to this Corporation, whether (i} such other cotporation, person or other entity
bencficiaily owns mors than (0% of the outstanding shares of stock of this Corporation eutitled o vote in
clections of diroctors, (i) a corporadon, person, or ently is an “'affiliate™ or “asyociate™ (as defined above) of
another, (iii) the assets being acquired by this Corparation, or any subsidiary thereof, have an aggregate fair
market value of less ¢han $10,000.000 and (iv) the memorndum of understanding referred w below is
substantlally consistent with the transaction covered thereby. Any such determination shall be conclusive and
binding for all purposes of this Article NINTH.

The provisions of this Aniicle NovrH shall not be applicable 1o (1) any merger or consolidation of this
Corporation with or into any other corporation, or any sale or lease of all or any substantial pant of the assecs of
this Corporadon to, or any sale or leasc to this Corporation or any subsidlary thereof tn exchange for securities
of this Corporation of any assets of, any other corporation, person or other entity, if the Board of Dicectors of
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thix Carperation shall by resolution have approved a memorandum of understanding with such ather eorporation,

person ar entity with respect to and substantially consistent with such transaction prior to the time that such other

corporation, person ar entity shall have become a holder of more than 10% of the outstanding shares of stock of - -
this Corporation entitled to vots in elections of directors; or (i) any merger or consolidation of this Corporation

with. or any sale or leass 10 this Corporation or any subsidiary therzof of any of the asseis of, any corporadon of

which & majority of the cutstanding shaces of all cladses of stock entitled to vote in elections of diractors 15 owned

of record or beneficially by this Corporadon and its subsidiaries.

No amendment o the Certificate of Incorporation of this Carporation shall amend, alter, change or repeal
any of the provisions of this Asticle NINTH, uniess the amendment effecting such amendment, alteration, change
or 1epeal shall receive the affirrnadve vote or consent of the holders of four-fifths of alf classes of stock of this
Corporation entitled to vote in elections of directors, considered for the purposes of this Article NINTH as ene
class. ‘

- TenTH. The Directors of the Corporation shall be protected from persanal liability, through
indemnification or otherwise, 10 the fullest extent permitied under the General Corparation Law of the Stats of
Delaware as from time to time in effect.

1, A Director of this Corporation shall under no circumstances have any personal lability 10 the
Corporation or ity stackholders for monetary damages for breach of fiduciary duty as a Direcior excepe for those
specific breaches and acts or omnissions with respect to which the Delawace General Corporation Law expressly
provides that this provision shall nol eliminawe or limit such personal liability of Directors. The medification or
repeal of this paragraph 1 of Article TENTH shall not affect the restriction hereunder of a Dirscter’s personal
Hability for any act or omission occurring prior o such modification or repeal, '

2. The Corporation shall indemnify each Director and Officer of the Corportion o the fullest excent
permitted by applicable law, except &8s may be otherwise provided in the Corporation's By-Laws. and in
furtherance hereof the Board of Dircciors is expressly authorized 1o amend mhe Corporationss By-Laws from
time to ime 1o give full effect hereto, noewithstanding possible self interest of the Directors in the action being
taken. The modification or repeal of this paragraph 2 of Anicle TENTH shall not adversely affect the right o
indemnification of any Director or Officer hercunder with Tespect to any act or omission ocourring prior o such
modification or repeal. ' '

Frevents. This Corporation reserves the right to amend, alter, change or repeal any provision contained

In this certificate of incorporation, in the manner now or hereafter prescribed by stututs, and all rights conferred
upon the stockholders herein are gronted subject to this reservarion.
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