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The (%t L Texas

SECRETARY OF STATE
' CERTIFICATE OF MERGER

The undersigned, as Secretary of State of Texas, hereby certifies that the attached Articles

of Merger of :
NEUTRAL POSTURE ERGONOMICS, INC.
| A Texas Corporation
ﬁ with and inte
NEUTRAL POSTURE ERGONOMICS MERGER CO., INC.

A Texas Corporation which changed its name to: ' ' Lo
NEUTRAL POSTURE ERGONOMICS, INC.

have been received in this office and are fi |
; ound to conform to law,

undersipned, a8 Secretary of State, and by virtue of the authc:)ﬁty V&!:Ig:l: ﬁktfngGLY’ v

by law, hereby issues this Certificate of Merger. | e

Filed Aprl 27, 2001

Effective April 27, 200]

enty Cuellar

i ,
SecretPATEMEe
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—m Corporations Section Gwyn Shea
P.O.Box 13697 Secretary of State -
. : Avjstin, Texas 78711-3697

1 *

_,-""‘

Office of the Secretary of State

The undersigned, as Secretary of State of Texas, does hereby certify that the attached is a true and
correct copy of each document on file in this office as described below:

NEUTRAL POSTURE, INC.
Filing Number: 160347300

Articles Of Merger April 27, 2001
Articles Of Amendment , ‘ May 02, 2001

In testimony whereof, I have hereunto signed my name
officially and caused to be impressed hereon the Seal of
State ai my office in Austin, Texas on July 10, 2002,

Hpe Sho

Gwyn Shea
Secretary of State
Come visit vs on the internet at htip:.//www.s0s state, x.us/
PHONE(512) 463-3555 FAX(512) 4635709 TTY1?-1-1
Prepared by: Varpinia Sumign
PATENT
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' ‘ FILED
In the Office of the
Socrotary of State of Toms
ARTICLE? OF MERGER
MERGING APR 2 7 2001
NEUTRAL POSTURE ERGONOMICS, INC
WITH AND INTO

NEUTRAL POSTURE ERGONOMICS MERGER CO., IN(Bsiporyationd Rasiien

Pursuant to Article 5.04 of the Texas Busmess Corporation Act (“TBCA™), these Armicles of
Mergtr ave bereby adopted by Neutra] Posture Ergonomics, Inc., a Texas corporation (the “Company™),
and Neutral Pogture Erganormios Merger Co., Inc,, a Texas carporation (*Mergerco™), far the purpose of
mergng the Company with and into Mergereo (the “Merger™) The Company @nd Mergerco are each a
“Constifuent Corporation™ and aollestively, the “Constitient Corporations,”

1 The name of each Constituent Corporation, the type of suoh Constituent Corporation and
the laws under wiuch such corporation was organized and govemed are:

Name of Corparation or Other Entity Type of Entity State
Neutrai Postare Srponomies, Inc, Corperathon Texas
Neutral Posturs Ergonomics Merger Co., Ine, Corporation Texas

rX An Agreoment and Plan of Merger (the “Plan”) providing for the merger of the Company
with and mto Mergerco 13 attached hereto as Bxhibut A and is incorporated hersin by reference. The Plan
bas been sdopted by the unamimous consent of the board of directors and affirmatrve vote of the holders
of at least two thirds of the cutstanding commen stook of each Constituent Corporation, and the Plan, its
approval, and the performanee of its terma ware duly authorized by all action yequired by the laws 1mder
which ¢ach Constituent Corporation was meorporated and by its constituent documents,

1 The wame of the surviving corporation ts Noutral Posturs Erzonomics Merger Co , Ino.
(the "Surviving Corporation”). The Surviving Corporation, will be governed by the laws of the State of
Taxas. ‘

4, The articles of wmeorporation of Mesgerco, as amended pursuant to thus Section 4, shall
constitate the articles of ioorporetion of the Suriving Corpotation, atid the bylaws of Mergerco a5 in
ciiecl munediately prior to the Effective Time (as defined herain) shall consutute the bylaws of the
Surwving Corporation  Conewerently with the filng of these Asticles of Merper, Article I of the artieles
of meorporation of the Swviving Corporanon shall be amended to change the name of the Surviving
Corporation to Newvtral Posture Brgonorstes, Inc.

5 As {o each Constitvert Cotporation, the approval of whose sharehnlders is required, the
number of cutstandny shares of each class or senes of stock of such Constiment Corporation entivled to
vote, with other shares or as 2 class, on the Plan are s follows

Number of Numnber of Shares

Shares . Designstion of  Eubtled to Vote as
Name of Corporatiog Sty Oustpadms  ClassorScepes 2 Cless or Sorjes
Meutral Postors Ergonornics, Inc. Texas 3,271,800 Common Nons
Newral Posture Ergonomies Merger Co., Inc,  Texas 500 Commoom None
B-870645v1
PATENT
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i A3 to each Constituent Corporation, the approval of whasa shareholders is required, the

?uImb&r of shares, not entitied to vote only s a class, voted for and agamst the Plan, respectively, are a5
ollgws.

Total
Total Votzed  Desgnation of
Nemms of Carporgtion State VotedFor  Apainsl  Classor Senes

Neutal Postyre Brgontmcs, Tng. Teras 237,673 34,259 Comnton
Neutral Posturs Brgonomics Marger Co., Inc. Temeng 500 0 Common

7. The Morger shall become effective on Apnl 27, 2001, in eccordance with the provisions
of Article 10,03 of the TBCA (the *Effective Time™),

8 A copy of the complete executed Plan 15 on file at the office of the Surviving Comparation
lecated at 3504 N. Texas Avenue, Bryau, Texas 77803, A copy of the complete executed Flan will be
furnished by the Surviving Corpotation, on written request and witheut gharge, to any sharcholdar of each
domestic corpuration that is n party to or created by the Plan and to any aeditor or obligee of the partics
to the merper at the time of the merger if such obligation is then cutstanding,

9. The Surviving Corporation will be respenable for the paﬁnwt of all feas and franchise
taxes owed by each Conatituent Corporation pursuart to the TACA if the same are not timely paid,

(Remauidir af page Intersianally lft hlank,)

D-R70845v1
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These Artioles of Merger have been exetated by the undersigned effeciive as of April 27, 2001

NEUTRAL E ERGONOMICS, INC.,
By
Thored® G, Petzraon
Pregident and Chief Operating Offieer
NEUTRAL POSTURE ERGONOMICS MERGER
CO, INC.
By
Rebeera B, Boenigh
Chasran and Chief Exeontive Officer
3

D-870645v1
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' These Asticles of Mergor have been executed by the undeseigued effective as of Apnl 27, 2008,
NEUTRAL PGSTURE ERGONOMICS, INC.
By: -
Themas G, Paterson
Presdent and Chief Operating Officer
NEUTRAL POSTURE ERGONOMICS MERGER
CO., INC.
WM |
Rebezca R Hosnigk - 4
Chajrmnn and Chisf Executive Officer {;;
3
i
J}
o
+}
»
9
3

D 8705457)
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Before me, on this 27° day of April, 2001, sppeared Thomas . Peterson, Premdent and Chief
Operahng Officer of Neutral Posture Ergonomics, Inc | a Texas corporation, who ackmowledged that the
foregoiag matrument (3 the act and deed of that corporation and that the facts stated therem are true.
Notaty Pubhic

My Commussion Expires:

(Motarial Seal)
A
(]
3
g
3
-i
5
3
3
3
3

D-870545v1
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Before me, on this 27" day of Apd), 2001, appeared Rebeeca E. Boenigk, Chairman apd Chief
Executve Officer of Newtra! Postwe Ergonemics Metper Co, Ine., a Nevada corporation, who
acknowledged that the foregomng matrument is the act snd deed of that corporation and thot the feots
stated therein ars e,

;Q\m%mh

Natiry Public

D-870645v]
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AGREEMENT AND PLAN OF MERGER
by and between
NEUTRAL POSTURE ERGONOMICS, INC.

and

NEUTRAL POSTURE ERGONOMICS MERGER. CO., INC.

Dated as of Jaouary 30, 2001

2-105707 §
DALLAS 050003v8
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AGREFMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this “Asrcement™ dated as of
Janvary 30, 2001 is among Neutral Posture Ergomomcs, Ine, a Texas corporation (the

“Company”), and Ncutral Posture Ergonomics Merger Co., Inc., a Texas corporation
("Mezgerco™).

RECITALS

WHEREAS, 2 special comumites of the Board of Directors of the Company consisting
solely of independent directors (the “Special Commuttes™) and the Board of Directors of the
Company have determined thet the merger of the Company with end inls Mergerco upon the
terms and conditions stated heremn (the “Merger™), pwrstant to which sach share of common

stock, par value 30.01 per share, of the Company ("Company Common Stock™), other than (i)
shares owned by the Company, (11) shares owned by certain shareholders of Mergerco named m

Exhnt A attached hereto and their affihates (as defined in Rule 144 promulgated puzsuant to the
Securities Act of 1933, as amended) &nd Family (as dofined in Section 10.9 below) (collectively,
the “Buyer Group™), and (iti) Dissenting Shares (defined 1n Sechion 4 3 below), wall be conversed
nta the nght to recetve $2.27 in cash, 16 advisable, fair and in the best interests of the Company
and its shareholders and have recommmended approval of this Agreement by the shareholders of

the Compsany, and

WHEREAS, the Board of Directors of the Company and the Board of Directors of
Mergerco have determined the Merger, in the manner contemplated herein, to be desirable and in
the best interests of thewr regpective corporations and shargholders and to be consistent with, and
in furtherance of, their respective business strategies and goals, and, by resolutions duly adopted,
have approved end adopted this Agrecment.

AGREEMENT

NQW, THEREFORE, n consideration of the forsgomg, and of the represemations,
watranties, covenants and sgreements contained hereln, the parties hercto hereby agree ag
follows (with defined terms, the defimton for which 13 not otherwise given mn the text of this

Agreement, being defined in Sechon 10,9 below):
ARTICLE]
THE MERGER
Seetion 1 1. The Merger Subjcct to the terms and conditions of thvs Agreement, af the
Effective Time (25 defined n Section 1.3 below), the Company shall be mcrged with and mto

Mergerco in accordance with this Agreement, and the separate corporate existence of the
Company shal) thereupon cease, with Mergerco being the surviving corporation (Meargerco is

105707 5 ‘ 1
HALLAS §50003vE
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also sometimes herenafter referred to as the “Serviving Cnmg;agng ). The Merger shall have
the effects specified 1n the Texas Busimess Corporation Act (the "TRCA'.

Section 1.2,  The Closing, Subject to.the terms and conchtions of s Agrcement, the
closimg of the Merger (the “Cloging™) shall take place (a) at the offices of Haynes and Boone,
L.L P, 901 Main Street, Suite 3100, Dalfas, Texas, at 9:00 a m., local tima, on the first business
day after the day on which the last to be fulfilied or waived of the conditions set forth in Article
VI shail be flfilted or warved n accordance herowith or (b) at such other time, date or place as
the Company and Mergerco may agree. The date on which the Closing otours 15 hereinafter

referred to as the “Closing Date.”

Sachon 13 Effective Time, 1fall the conditions to the Merger set forth m Arvele VIII
shall have been fulfilled or warved in accordance herswith ang this Agreament shell not have
been tenninated s provided in Article IX, the Company and Mergereo shall canse Articles of
Merger (the “Articles of Merzer™) meetng the requiraments of Section 5,04 of the TBCA to be
properly executed and filed in accordance with such section on the Closing Date, The Merger
shall become effeetive at the time of filing of the Articles of Merger with the Secretary of State
of the State of Texas in accordance with the TBCA, or at such later ime that the parties hegeto
shall have agreed npon and designated in such filing as the cffective time of the Merger (the

ARTICLE 11
ARTICLES OF INCORPORATION AND BYLAWS OF THE SURVIVING
CORPORATION
Section 2.).  Arpcles of tncorporgtiog. The arlicles of incorporation of the Mergerco in

effect immediately pnor to the Effective Tlmc shall be the articles of incorporation of the
Surviving Corporation,

Section 2.2. Bylaws The bylaws of the Mergerco in effect immediately pnor to the
Bffective Time shall be the bylaws of the Surviving Corporation.

ARTICLE III
DIRECTORS AND OFFICERS OF THE SURVIVING CORPORATION
Seation 3.1. Directors _of Suryiving _Corporation, The directors of Mergerco

immedately prior to the Effective Time shall be the directors of the Surviving Corporation as of
the Effective Tima

Section 32, Officers of Surviving Corporation. The officets of Mergerco immediately
prior to the Effective Time shall be the officers of the Sunviving Corporation as of the Bffective

Time,

e-105707 5 2
BALLAY u30003vA
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ARTICLE IV

EFFECT OF THE MERGER ON THE CAPITAL STOCK OF THE CONSTITUENT
CORPORATIONS

Sectiond 1. Effect of Merser om Capital Stock.

(2) At the Effective Tine, each share of Company Cominon Stock issued and
outstandwg wmmediately prior to the Effective Time (other than (i) Dissonting Shares (s defined
in Section 4.3) and (ii) sharcs of Corapany Comvmen Stock (x) held in the Company's treasury or
(v) awned by (hs Buyer Group) shall, by virtue of the Merger and without any action on the part
of the holder thereof, be converted into the rght o receive 82 27 in cash (the “Consideration™),
subject to the exchange process contemplated 1n Section 4.2(b) and to adjustroent 2s provided in

Sectign4 4,

(b)  Atthe Effective Tume. and without any action on the part of the holder of
Company Common Btock, each share of Company Common Stocic (other than treasvry shares
4nd shares owned by the Buyer Group) shall cease to be owtstanding and shall be canceled and

vetired and shall cease to smyst, and each holder of a cerhficate (2 “Certificate™) represeatiug any
shares of Company Common Stock (other than treasury shares and shares owned by the Buyer
Group) shall ihereafter cease to have any rights with respect to such shares, except the right to (1)
receive, without mterest, upoen the surrender of such Certificate, the Consideration m accardange

with $echion 4.2(b) or (if) payment i accordance with Section 4.3,

(6)  Each share of Company Common Stack and all other shares of capital
stock of the Company that are held in the Company’s treasury shall, at the Effsctive Time and by
virtile of the Merger, cease to be outstanding, be canceled and retired and cease to cxist without
payment of any consideration therefor, and no Consideration, stock of Mergarco or other
consideration shall be dalivered in exchange therefor

(d)  Atthe Effective Time, each share of Company Common Stock owned by
the members of the Buyer Growp shall be converted mto end become ane fully paid and non-
assessable share of comymon stock, par value 30 0) per share, of the Surviving Corporation.
Such shares of the Surviving Corporation izsued to the members of the Buyer Gronp will
¢ontinue in extstence upon the consummation of the Merger and shall eonstitute issued and
outstanding shares of capital stock af the Surviving Corporation on the Closing Date.

(¢)  Eech issued and owtstanding share of common stock of Mergerco at the
Effective Time of the Merger shall continue to be an tssued and outstanding share of common
“stock, pat value 50 01 per share, of the Surviving Corporehon

Settion42  Bxchange of Certifieates Repracenting Compagy Common Stogk.

21057075 3
DAL LAS 9500038
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(8)  Assoonas réasonably practicable after the Effective Time, but in rio event
later than five days following the Closiag, the Surviving Corporation shall mail to each holder of
record of one or more Cerhificates (other than ta members of the Buyer Group and to holders of
Comzpany Common Stock that, pursuant to Section 4.1(c), are canceled without peyment of any
consideration therefor) (A) a letler of transmitia (the “Letter of T ittaf") which shall
specify thav delivery shall be effected, and risk of loss and e to the CertRoates shal) pass, only
wpon dehvery of the Cerhficates to the Surviving Corporation and shall be 11 such form and have
such other provisions as the Surviving Corporation may reasonably specify and (B) istruetions
for use 1n effecting the surrender of the Certificates i exchange for the Consideration, Upon
surrender of a Certificate for cancellation to the Surviving Corporation, together with such Letter
of Trangmittal, duty executed and completed in accordance with the instuctons thersto, the
holder of such Certificate shall be entitled to receive m exchange for each share of Company
Common Stock represented by such Certificate cash in an amount equal to the Copsideration,
after giving effect to any required withholding tax, and the Certificate s0 survendered shall
fortwith be marked 28 canceled. No mterest will be paid or accrued on the Consideration
payabl fo holdats of Cortificates. . In the event of 3 tmnsfer of ownership of Company Common
Stock which 13 not regsterad in the transfer records of the Company, the Consideration shall be
paid to such a fransferee if the Certificate representing such Company Common Stock i
presented to the Surviving Corporation, accompanied by all documents required to evidencs and
effect such transfer and to evidence that any applicable stock transfer taxes have been paid.

(%) At or after the Effective Time, thers shall be no transfers on the stock
ransfer books of the Company of the shares of Company Common Stock which were

outstanding ymmediately priot to the Effective Time

(¢} Noneofthc Company, the Surviving Corporation or any other parson shall
be Lable to any former holder of shares of Company Common Stock for any emount properly
delivered to a public officia) pursuant to applicable abandoned property, cacheat or simlar Jaws,

(d)  The Surviving Corporation shall be entitled to deduct and withhold from
the Consideration otherwise payable pursuant to thys Agreement to any holder of shares of
Company Common Stock such amounts as the Surviving Corporation reasonably detarmines are
required {o be deducted and withheld with respect to the making of such payment under the
United States Interna) Reveque Code of 1986, as amended, or any proviston of state, local or
forcign tax law, To the extent that amounts are 5o withheld by the Surviving Corporation, such
withheld amounts shall be treated for all purposes of this Agreement as having bean pand to the
holder of the shares of Company Common Stock 1n Taspect of which such dedustion and
withholding was mede by the Surviving Corporation.

(&)  Inthe event any Certificate shall have beep lost, stolen or destroyed, upon
the making of an affidavit of that faet by the person clauming such Certificate to be lost, stolen or
destroyed and, if required by the Surviving Corporation, the posting by such person of a bond in
such reasonable amount as the Surviving Corporation may direct as indetnmty against any clamm
that may be made against it with respect (o such Cernficate, the Surviving Corporation will
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" delver m exchange for such lost, stolen or destroyed Cernfieate cash tn an armount equal 1o the

Consideration delivorable in respect thereof pursuam to ths Agroement

Ssction 4.3, Dussemting Sharcs. Notwithstanding anything n this Agreement to the
contrary, no share of Company Common Stock, the holder of which shall not haye voted shares
m favor of the Merger and shall hava properly complied with the provislons of Saction 5.12 of
the TBCA a8 to appraisal rights (a “Disgentyng Shara™), ehall be deamed converied into and to
represont the nght to receive the Considsrahon hereunder; and the holders of Dissenting Shares,
if any, shall, as of the Effective Time, eease to refain any rights with respeet to the Company
Common Stock other than the right to payment, solely from the Surviving Corporation, of the
appraised value of such Dissenting Shares to the extent permitted by and in accordance with the
provisions of Section 5.13 of the TBCA; provided, however, that (i) if any holdar of Dissenting
Shares shall, under the circumstances permitted by the TBCA, subsequently deliver a written
withdrawal of his or her demand for appraisal of such Dissenting Shares, (1) 1f any holder fails to
establish his or her entitiement to 11ghts lo payment as provided in such Secton 5.12 or (ili) if
neither any holder of Dissenting Shares nor the Surviving Corporation has filed a pedtion
demanding & determination of the value of all Dissenting Shares within the time provided in such
Seetion 5.12, such holder or holdera (a8 the case may be) shall forfzit such right to payment fot
guch Dizsenting Shares pursuant to such Sections 5.11 and 5.12 of the TBCA and each such
Dissening Share shall thereupon be deemed to be converted into the right to receive the
Consideration in accordance with Sechons 4 | and 4 2 of this Agreement

Sechon 44 Adjushment of Copsidaraban. In the event that, subsequent to the date of
this Agreement but pnor to the Effcctive Tine, the Company changes the number of shares of
the Company Common Stock issned and outstanding as a result of a stock split, reverse stock
spht, stock dividend, recapitalization or other similar transaction without receipt of consideration
with respect to Company Combnon Stock, the Consideration shall be appropriately adjusted,

ARTICLE Y

REPRESENTATIONS AND WARRANTIES OF COMPANY

The Company represents and warrants to Mergerco that.

Sectlon 51,  Existence, Good Standma, Comorgte Aythonty, The Company and each

of 1ts cotporate Subsidiaries 18 a corporaton duly incorporated, validly existing and in good
standing under the laws of their respective Junsdictions of incorporation. Each of the Company
and s Subsidiaries hag al] raquisite corporate powér and guthority to own, operate and leass 1ts
properties and fo ¢arry ob its business as now conducted. Each of the Company and its
Subsidianes iz duly qualified to do business as a foreign corporation or other organization in
good standing i cach state or junstiction in whith therr ownership or leasing of propesty or
conduct of busmess {egally requires such qualification, sxcept where failure to be so qualified,
individually or w the sgaregate, would not have a2 Company Matenal Adverss Bffect Tha
copies of the Company's articles of incorpolation and bylaws previously made avalible 1o
Mergerco are true, complete and correct and contain al] amandments as of the date hereof,
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Section 5.2.  Autherizatiog, Validity and Effect of Agreements The Company has the

requsite corporate power and authonty to execute and deliver this Agreemont and all other
agrcements and documents contemplated hereby This Agreement and the consummation by the
Company of the Merger and the other transactions contemplated hersby have been duly
anthonzed and approved by & unammous vote of the Special Committee and the Board of
Directors of the Company and by all other requisite corperate action, other than, with respect to
the Merger, the approval and adoption of this Agreement by the Company’s shareholders and the
filing of the Arucles of Merger This Agrecment constitutes the vahd and logally binding
obligation of the Company, enforceable agawnst Lhe Company in accordance with 1ts terme,
subject to applicable bankruptcy, insolvency, moratorfum or other similar laws relating to
creditors’ nghts and general principles of equity.

Secton 5.3.  Captalizaion. The authenzed capital stock of the Company consists of
14,000,000 shares of Company Cormmon Stock and 1,000,000 shares of preferred stock, par
value 30 O1 per share, of the Company (“Companv Preferred Stock”). As of January 17, 2001,
(1) 3,271,800 shares of Company Common Stock and no shares of Cempany Preferved Stock
were issued and outstanding, (i) 270,360 shares of Company Common Steck weve reserved for
1ssuance pursuamt to Company Options (defined below) und (ii1) 37,000 sheres of Company
Common Stock were held as treasury stock. All such issued and outstanding shares of Company
Common Stock and Company Preferred Stock are duly authonzed, validly issued, fully paid,
nonassessable and free of precmptive rights. Qther than the Company Optiens and the warrsnts
1ssued under the Warrant Agreament dated Ociober 24, 1997, between the Company and
Huberman Financial, Inc, (the “Undenvnier Warrants™), there are no outstanding shares of
capital stock and there are no ophions, warrants, calls, subscriptions, convertible secunties, or
other rights, agreements or commituments thar obligate the Company or any of its Subsidianes to
isgue, transfer or sel] any shares of capital stock or other voting secunhies of the Company or any
of its Subsidiaries For the purposes of this Agreement, "Company Optiop” refers to any option
granted pursuant to either the Neutral Posture Ergonomics, Ing, Amended and Restated 1996
Nongualified Stock Option Plan dated as of October 9, 1897 or the Neutral Posture Ergonomics,
Inc. 1997 Ommbus Sactritics Plan dated as of September 22, 1997 The Company has no
putstanding bonds, debentures, notog or other obligations, the holders of which have the nght to
vote (or which are converlible 1nto or cxercsable for secunitios having the nght to vote) with the

sbareholders of the Company on any matter,

Sectom 5.4,  No Confliet,

(8)  Nether the execution and delivery by the Company of this Asresment nor
the consummation by the Company of the transactions contemplated hereby in accordance with
the terms bereof will: (1) conflict with or result in a breash of any provisions of the articles of
incorporation or bylaws of the Company; (i) violate, or conflict with, or result n & besach of
any provision of, or constitute a default (or an event which, with notiee or lapse of time or both,
would constituts & default) under, or result in the terminahon or in a right of termination or
cancellabon of, or pive rise to a nghe of purchase under, or aceeterate the performance required
by, or resull ut the creation of any licn upon any of the propertics of fhe Company or its
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Subsidignes under, or rcault in being declared void, voidable, or wathout further binding effect,
or otherwise result w a detriment to the Company or any of its Subsidiaries tndes, any of the
terms, conditions or provisions of, any note, band, montgage, indenture, deed of trust, licenge,
franchise, permit, lease, contract, agrocment, jout venture or othar instrument or obhgation to
whzch the Company or any of ils Subsidiaries 13 a patty, or by which the Company or any of its
Subsidiaries or any of their propertics is bound or affected, or (Li) contravens or conflict with or
constitute 3 violation of any provision of any law, rule, regulahon, jadgment, order or decree
binding upon or apphcable to tho Compeny or any of its Subsidianes, except, in the case of
matters described in clause (if) or (jii), as would not have, mdividually or in the aggregate, a
Company Material Adverse Bffect,

(b)  Neither the execution and delivery by the Company of this Agresment nor
the consummation by the Company of the transactions contemplated hereby in accordance with
the terms hereof will require any consent, approval or anthonizahon of, or filing or tegistration
with, any goveromental or 1eguletory authority, other than (1) the fillngs provided for in Anicle |
and (ji) filings requmred the Securitiss Exchange Act of 1934, as amended (the “Bxchange Act"),
with respect to the speetal meeting of the shercholders of the Company to approve and adopt this
Agraement and the transactions conteroplated hercby, and the Schedule 13E-3 (as herewnatter
defined) (coliectively, the “Filmas”), except for anty consent, approval or authorization the falere
of which to obtsin and for any filing or registranon the failure of which to make would not have
a Company Material Adverse Effect.

Section 5.5 Infopyation Provided to fnvestmant Bankeys. To the actual knowledge of

the exceutive officers of the Company, the information provided by the Company to Southwest

Securities, Tnc (“Sonthwest Secunties”) in connection with the Merger docs not contain any
untrue statement of matenal fact ar omul to state a material fact requized to be stated therein or
necessary 1o make the statemenls therein, in light of the circumstances under winch they were

made, not misleading.

Section 5.6, No Brokers. The Company has not entered iato any contract, arangement
or understanding with any person or fimn that may result i the obligation of Mergerco or the
Company to pay any finder's fees, brokerage or agent’s commuasons or other hike payments m
connection with the negotiahons leading to this Agreement or the consummation of the
transactions cantemplated hereby, axcept that Southwest Securitics has heen retained by the
Special Committee as 1tz financial advisor and by the Company to render a fairmesa opimon, the
arrangements with whom have been disclosed in writing to Mergerco pnor ko the date hereof

Section 5.7, Vote Required. The affirmative vote of the holders of at least two-thirds
of the outstanding shares of Company Common Stock eontemplated by Section 8.1(a)(ii] 15 the
only vote of the holders of any class or series of Company capital stock necessary to approve and
adopt this Agreement and the transactions eontemplated hereby.

Section 5 8 inion of P ial Adwaor. The Board of Directors of the Company
has rceeived the opinien of Southwest Securities to the effect that, a¢ of the date thereof, the
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.Conmde.mhon 18 (aw, from & financial point of view, to the holders of the Company Common
Stock

ARTICLE VI
REPRESENTATIONS AND WARRANTIES OF MERGERCO

Mergerco represents and warranis to the Company that:

Section 6.1, Existence: Good Standing, Comorste Authority.  Mergereo 1= 2

corporation duly incorporated, validly existng and in good standing under the laws of the State
of Texas, Mergcrco hes all requsite corporate power and authority to own, operate and lease its
properties and 10 catry on 15 business 2s now conducted Mergerco is duly gualificd to do
business as a foreign corporation or other orgamization m good standing in each state or
junsdichon in which its ownership or leasing of property or conduct of business legally requires
such qualification, except where failure (o be so quahfied, individually or 10 the aggregata, would
nat have a2 Mergerco Matenal Adverse Effect.- The copies of Mergerco’s articles of incorporahon
and bylaws previously made available 1o the Company are true, complete and correct and conrain
all amendments as of the dale hereof.

Section 6.2.  Authorization, Validiry and Fffect of Apreements. Mergetco hag the

requisite corporate power and authority o exeoute and deliver this Agreement and all other
agreements and documents contemplated hereby to which it is a party. This Agreement and the
sonsummation by Mergerco of the ransactions contemplated hereby have been duly authorized
by all requisite corparate achon on the part of Mergerco  Thie Agreement constitutes the vahd
and legally binding obligation of Mergercoe, enforceable agamst Mergerco in accordance with it
terms, subject to applicable bankniptey, insolvency, moratonum or other similar laws relating to
creditors” nghls and general principles of equity,

Section 6.3. No Conflict,

()  Neither the execunon and delivery by Mergerco of this Agreement nor the
consummahon by Mergerco of the transactions contemplated hersby in accordince with the
terms hereof will: (i) conflict with or rosult in a breach of any provisions of the arficles of
incorporatton ar bylaws of Mergerco; (ii) violate, or conflict with, or result in 4 breach of any
provision of, o conatitute a defayll (or an event whieh, with notice or lepse of time or both,
would constitute a default) under, or result 1n the lermunation or in a right of terminahen or
cancellation of, or give rise to a right of purchase under, or accelerste the performance requirad
by, or result in the creatton of any lien upon any of the properties of Mergerco under, or result in
being declared void, voidable, or without further binding effect, or.otherwise result in a detriment
to Mergerco under, any of the torms, conditions or provisions of amy note, bond, morigage,
indenture, deed of trust, license, Mranchise, permit, lease, contract, agreement, jouat venture or
other instrument or abligation to wluch Mergereo s a party, or by which Mergerca or any of its
propertics is bound or affected; or {in) contravene or conflict with or constitute a violation of any
prevaslen of any law, yule, regulabon, pudgment, order or decrze binding upon or appheable to

#105707 5 ' 8
DALLAS 030003vE

PATENT

REEL: 13516 FRAME: 0739

-
sk ™

[



A3-28-63

16: 36 HSAZL HOUSTOW &TH FLOOR + OPR-ASSIGHMEMTS HO. 831

2=

Mergerco, except, 10 e case of matters descnbed in clause (i) or (i), 25 would not hava,
mdividually or 1n the aggregate, 2 Metgerco Matenal Adversg Effect,

(b)  Neither the execution and dehvery by Mergerco of this Agreement por the
consummation by Margerco of the tramsactions contemnplated hereby in accordance wath the
terms horeof will require any consent, approval or authorization of, ot {iling or registration wth,
any governmental or regulatory authority, other than the Filings, except for any consent, approval
or authonzation the failure of which 1o obtain and for any filing or registraton the falure of
which to make would not have a Mergerco Material Adverse Eifeet.

Secton 6.4, No Brokers, Magerco has not emtered into any contract, arrangement or
understanding with any person or firm that may result in the obligation of Mergerco or the
Company to pay any finder’s fees, brokerage or agent's commissions or other hke payments in
connection with the pegotiations leading to this Agreememt or the consummation of the
frangactions contemplated hereby

Section 6.5, Mexgerco. Mérgam was formed solely for the purpose of engamng in the
transactions contemplated by this Agreement and has not angaped in any activities other than
cormection with or as contemplated by this Agreement.

- ARTICLE VI
COVENANTS

Section 71 Conguct of Businesses. Prior to the Effective Time, except as expressly
contemplated by any other provision of (vis Agresment or as required by applicable law, unlcss
Mergerco has consentled m writing thersto, the Company:

(2)  shall, and shall cause each of itz Subsidianes to, conduct its operations
according to their usual, regular and ordinary course in substantially the same manner as
heretofore conducted,

(by  shall vse its commercially reagongble efforts, and ahall cause each of its
Subsidianes to use its commercially reasonable efforts, to preserve intact their business
organizations and goedwall, keep available the services of their respective officers end employees
and maintain satisfactory relationships with those persons having business relationships with
them,

(c)  shall not amend its arheles of incorporation or bylaws;

{(d)  shall not (i) except pursvant to the exercise of Company Ophons, istue any
shares of its captal stock, effect any atock split or otherwise change 1ts capitalization as it existed
on the date hereof, (if) grant, confer or award any ophon, wartant, converston right or other right
not existing en the date hereof 10 acquire any shares of its capital stoek, (iif) increase any
corapensation or benefits, except m the ordinary couree of business consistent with past practice,
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or enter info or amend any employment agresment with any of 1ts present or ftlure officers or
directors, except with new employees consistent with past practice, or (iv) adopt any new
employec benefit plam (including any stock option, stock benefit or stock purchase plan) or
amend (except as required by law) eny exasung employee benefit plan in any material respect,
except for changes which ere less favorable to participants in such plans;

(e}  shall not (i) declare, set aside or pay any dividend or make any other
dustnibution or payment with respect 10 any shares of 1 capital stock ot (i) redeem, purchase or
otherwise acquire any shares of its capual stock ot capital stock of any of i Subsidianes, or
make any commutment for any such action; :

(f)  shall not, and shall not permit any of 1ts Subsidiaries to, sell, lease op
otherwise hspose of any of 1ts assets (including capital stock of Subsidiaries) that are material o
the Comparry, imdividually or in the aggregate, except in the ordinary courss of business;

(g)  shall not, nor shall it permit any of 1ts Subsidiaries to, agres in writng or
otherwise to take any of the foregoing actions, and

(h)  shall not take any acton that 1s likely to delay materially o adversely
affect the ability of any of the parties hereto (i) to obtain any consont, authorization, order or
approval of any governmental commisston, board or other regulatory bedy or () to consummate
the Merger,

Section 7.2 Meetings of Shareholders,

(a)  The Company will take all action necessary in accordance with applicable
law and its articles of mcorporation and bylaws [o convene a mecting of its sharcholders as
prooipily as practicable to cons:der and vote upon the approval and adoption of this Agreement
and the Merger.

(b)  The Company, through the Special Comtnittee and 1is Board of Directors,
shall recommend approval of such matiers subjest to the determination by the Speial Committee
and its Board of Direclors after consultatron with their respective counsel that recommending
apyroval of such matters would not be inconsistent with (heir respective fiduciary obligations.
Additionally, the Board of Directors and the Special Cammitice may at any time prior to the
Effectve Time withdraw, modify, or charge any recommendation and declaration regarding this
Agreement ot the Merger if in the opinion of the Special Comrmttee after consultation with its
counse} the failure to so withdraw, modify, or change its recommendaton and declaration would

be inconsistent wath their respechiva (iduciary obligations

Section 7.3,  Proxy Statemoent.

{2)  Each of the Company and Mergerco shall cocperate and promptly prepare
and the Company shall file as soon a8 practicable with the Securities aud Bxchange Commission
{the “SEC") under the Exchange Act a proxy statement with respect to the meeting of the
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sharsholders of the Company to approve end adopt this Agreement and the transactions

contemplated hereby (the “Proxy Slatement™). The respective parties will canse fhe Proxy
Staterent to comply as to form m all matena] Tespects with the applicable provisions of the

Exchange Act and the rules and regulabons promulgated thereunder, wncluding Rule 13c-3. The

(b))  The Company will uge tommercally roasonable efforts to cange the Proxy
Staterent to be maled 0 1ts shareholders as promptly as prachicable after the date hereaf

{c)  Each of the Company and Mergerco agrees that the information provided
by it for inclnsion in the Proxy Staterent and each amendment or supplernent thereto, at the time
of malmg thereof and at the time of the meeting of shareholders of the Company, (i) will not
include an untrue statement of 2 material fact or omit to state 2 material fct reqiired to be stated
therein or necessary to make the statements therein, in light of the crreumstances under which
they were made, not misleading, and (ir) will comply as to form in all matenal respects with the
provisians of the Exchange Act

(d)  Concurrently with the filing of the Proxy Statement, the Company and
Mergerco shall file with the SEC o Rule 13¢-3 Transsction Statement on Schedule 13E-3
(“Schedule 13B-3", with respecl (o the Merger Each of the parties hereto agrecs to use its
commercially reasonable efforts ta cooperate and to provide each other with such mformation as
any of such parties may reagonably request in connection with the preparation of the Schedule
13E-3. Each party hereto agreas promptly {0 supplement, update and correct any informatiop
Provided by it for use in the Schedule 135.3 if and to the extent that it is or shall have become
incomplete, false or misleadimg

Secton 7.4.  Expenges. If the Merger is not consummated, ali costs and expenses
meurred 0 conneetion with this Agreement and the gunsactions conteraplated heraby shall be
paid by the party Jncurring such expenses If the Merger is consummated, the Mergereo shal)
pay all costs and expenses ncurred by both partes and the Buyer Group, other than the
Consideration,

Sechon73. Consents. Fach of Mergerco and the Company shal) cooperate, snd vse
commercially reasonable efforts, to make all filings and obtain all licenses, permits, consents,
approvals, authorizations, quahfications and orders of govemmental autharities and other third
partiea necessary to consummate the transactions conterplated by this Agreement

Section 76  Publicity. The parties will consult wath each other and will mutually agree
upen any press releazes or public announcements pertaining to this Agresment o the transactions
contemplated hereby and shall not issue any such prese releases or make any such pubhe
adhouncements prior to such consultation and agreement, except as may be required by
applicable law or by obligations pursuant to any bisting agreement with any national seourities
exchange or the National Asseciation of Secunities Dealers Automated quotalion system, in
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which case the party proposing to issue such press release or make such publi¢ announcement

shall consult in good faith with the other party before issumg any such press relsases or making
any stch pubhg announcements,

ARTICLE VI

CONDITIONS

Seciom 81  Cond a F 3 Obligato Eftect the Mercer The
respective obhigahon of cach party to offect the Merger shall be subject to the fulfillment at or
pnuor to the Closing, Date of the following conditions

(2)  This Agreement and the Merger shall have been adopted and approved by
the affirmative vote of halders of not lass than two-thirds pereent (66 2/3%) of the 1ssued and
outstanding shares of Compenty Common Stock entitled to vote thereon imd two-thirds pereent
(66 2/3%) of the tssued and outstandmg shares of Cormon Stock of Margerco;

(b)  None of the parhes hereto shall be subject to any decree, order or
mjunction of & court of competent junsdiction, U.5. or foreign, which prohitars the
consummation of the Merger, provided, however, that prior to invoking Bus condition each party
agrees to usc its commercially reasonable efforts to bave any such decres, order or \munction

Bfted or vacated:

(c)  Nostatute, rule or rogulation shall have been enacted by any govemmental
authority which prohibits or makes unlawful the consummation of the Merger; and

(d) At the time of mailing of the Proxy Statement o the sharcholders of the
Company and at the Effective Time, Southwest Securities shall have orally rcaffirmed the
faimess opimon previously prepared and delivered by 1t to the Board of Dirsctors of the
Company and Southwest Securities shall not have withdrawn such opinion,

Section 8.2, ndi Obli of the to et the \
obligation of the Compeay to effect the Merger shall be mubject to the fulfillment at or pnior to

the Closing Date of the following conditions-

(a)  Mergerco shall have performed in al] material respects its covenanty and
agreaments contained in this Agreement raquired to be performed on or prior to the Closing Date
and tho representations and warrantics of Mergerco conlained in this Agreement and in any
docurnent delivered 1n conpechion herewith shall be true and correct in all matenal respects as of
the date of this Agresment and as of the Closing Datc (except for representations snd wartanties
made as of a specified date, which need be true and comrect w all material respects only as of the
specified date), and the Company shall have recaived a certificate of Mergerco, executed on jts
behalf by ite President or a Vice President of Mergerco, dated the Closing Date, certifying to

such effect;
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(b}  Afany time after the date of this Agresment, there shall not bave been any
gvent o occlurence that has had or is hikely to have a Mergerco Material Adverse Effest; and

(c)  The Special Cormmittes shall not have withdrawn or matenally modificd
its approval or recommendabon of the Merger, ot resolved to do so, or taken any action having
the foregomnyg effect.

Section 8.3, Conditions to Oblganon of Mergerco he Metzer, The
obligenons of Mergereo to affect the Merger shall be subject 1o the Silfillment at or prior 10 the
Closing Date of the following conditions;

(1)  The Company shall have performed in all material respects its covenants
and agreements contamned in this Agreement required to Y2 performed on or prior to the Closing
Date and the tapresentahions snd warranties of the Commpany ¢ontained in this Agreement and in
any document dehvered in connection herewith shall be true and correct in all material respects
as of the date of this Agreemant and as of the Closing Dale (except for representations and
warranties made es of a specified date, which need be true and correet in all matenal respects
only as of the specifiod date), and Mergereo shall have received a certificate of the Company,
executed on its behalf by its President or 2 Vice President of the Company, dated the Closing
Date, certfying to such cffest;

(b)  Atany time after the date of this Agreement, there shail not have baen any
event or occurrence that has had or is likely to have a Company Material Adverse Effect; and

(¢)  Dissenting Shares shall not excead 1% or mare of the outstanding shares
of Company Common Stack,

ARTICLE IX
TERMINATION
Section 9 1. Teumination by Mutnal Consent. Thig Agreement may be terminated at

any time pnor to the Effective Time by the mutual wotten consent of Mergerco and  the
‘Company. '

Seclion 9.2. T ation_b ompany ot greo.  This Agreement may be
terminated by the Company or Mergereo ift

(a)  amesting (including adjoumments and postponements) ¢of the Compasy’s
shareholders or Mergereo’s shareholders for the purpase of ebtamming the approvals required by
Section §.1(a) shall have been held and such shareholder approvals shall not have been obtained;
or

{b}  a court of competent jurisdietion (U.S. or foreign) or a U8, or forelm
governmental, regalatory or administrahive agency or comrmssion shall have issued ap order,
decree or rulmg or taken any other action permanently restraining, enjewning or otherwise
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prohibiting the Merger, and such order, dectee, rubng or other action shall have become final and
non-appealable, provided, however, that the party seeking to terminate this Agrecment pursuant
to this clause (b) shull have used coramcrciaily reasonable efforts 1o vemove such injunction,

ordex ot decras.

Section 9.3,  Termipahiop by the Company. This Agreament may be terminated priot to
the Bifective Time, by action of the Board of Dirsetors of the Company, if:

(# (1) thero has been a breach by Mergerco of any material representation,
warranty, covenant or agreement set lorth in s Agreement or 1f any representation or warzanty
of Mergereo shall have become matenally untrue, 1 erther case such that the condrvons set forth
1n Section 8.2(a) would not be satisfied and (1) such breach ig not curable, or, if curable, is not
cured vwathin 30 days after written nolice of such breach is given to Mergerco by the Company;
provided, however, that the right 1o tenminate thig Agreement pursuant to this Section 9 3 shali
not be available to the Company if it, at such time, is in material breach of any representation,
warranty, coveriant or agtecment set forth i this Agreement such that the condition set forth in
Section 8 3{a) shall not be satisfied, or

(8)  the Special Commitves or the Board of Directors of the Company
detarmives, after consuitation with outside legal counsel, that fadure to do so would be
inconsistent with the Board of Directors” or the Special Committee’s fiduciary duties under
applicable law. '

Section 9.4,  Tenmination by Mersereo. This Agreemnent may be termivated at any tinte
prior to the Effective Time, by action of the Board of Directors of Mergeres, if:

(a) (i) there has been a breach by the Company of any material representation,
warranty covenant or agresment set (orth wn this Agreement or if ary reprosemtation or warnnty
of the Company shall have become materially untrue, 1n either case such that the condybons set
forth m Section 8 3(a) would not be satsfied and (i) such breach is not ¢curable, or, if curabla, is
not cured withan 30 days aRer written nolice of such breach s given by Merperco to the
Companly; provided, however, that the nght to terminate this Agreement pursuant to this
Scction 9 4(a) shall not be avajlable to Mergerco if it, at such time, is 1n material breach of any
represcntation, warranty, covenint or agreement set forth m this Apgreement such that the
conditions set forth 1 Sectiopg 8 2(a) shall not be satisfied; or

{b)  the Board of Directors of the Company or e Special Committee shall
have withdrawn or materially modified, in a manner adverse to Mergerco, 1ts approval or
recornmendation of the Metger, or resolved to do 5o, or talken any action having the forcgomng

effect.

Section 9.5,  Effect of Tepmnation. In the event of tormination of this Agreament and

the abandonment of the Merger pursuant to this Articls IX, all obligations of the parties hereto
shall terminate, except the obligations of the parties pursuant to this Sechon 9.5 and Section 7 4

and except for the provisions of Sections 103, 104 106, 10.8, 10.9, and 10,11; proveded that

w-105707 5 Y
PALLAS 950402v8

PATENT

REEL: 13516 FRAME: 0745

etmned Tos L SR

3 =L R T



A3-28-63

16: 36 HSAZL HOUSTOW &TH FLOOR + OPR-ASSIGHMEMTS

HO. 831

P25

nothing herein shall relieve any party from any hability for any willful and meteria) braach by
such party of amy of its covenants or agresments set forth m this Agreement and all rights and
remedies of such nonbreachung party under this Agreement in the cage of such a wiltful and
material breach, at law or in equity, shall be preserved,

Sechon 9.6,  Extension, Wamver At any time poor to the Effective Time, each party
may, to the extent legally allowed, (a) extend the ume for the performance of any of the
obligatons or other acts of the other parties hereto, (b) waive any inaccuraces in the
representations and warranties made to such party contained hersin or 1n any document delivered
pursuant bereto and (c) waive compliance with any of the agreements or conditions for the
benefit of such party contained berein  Any agreement on the part of a pariy hereto o any such
extension or waiver shall be valid only 1f set forth 1 an instrument 1 writing signed o behalf of
such parly and, in the case of the Company, only if authorized by the Special Committes

ARTICLE X
GENERAL PROVISIONS
Secfion 10,1, Nonsutvi epreseptations, Warranties A ts Al

representations, wairanties and agreements 1n this Agreement or in any instryment delivered
pursuant to this Agreement shall not survive the Merger; provided however, that the agreements
contamed in Article IV, In Section 7.4 and this Athicle X shall surviva the Merger.

Section 10,2. Notlces. Any notice required to be given hereunder shali be suffieient if in
writing, and sent by facsumile transmission or by courier service (with proof of servicc), hand
delivery or certified or registered mail (retum receipt requested and first-class postage propaid),
addressed as follows:

if to the Company:

Neutral Posture Ergonomics, Ine.
3904 N. Texas Avenue

Bryan, Texas 77303

Atterwion: President

Facgmile: (979) 778-0408

with a copy to.

Greg R. Samuel, Esq,
Haynee and Boone, LLP
901 Main Street, Sults 3100
Dallas, Texas 75202
Fagsimule. (214) 200-0577
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and to;

Sally A. Schreiber, Esq,
Munsch Hardt Kopf & Harr, PC
4000 Fountain Place

1445 Ross Avenue

Dallas, Texas 75202

Facsimle: (214) 978.4323

if to Mergerso.

Neutral Posture Ergonomics Merger Co., Ine,
3904 N, Texas Avenge

Bryan, Texas 77803

Aftemion. Pragident

Facsimule (979) 778-0389

with a copy to;

Larry Schoenbrun, Esq.
Gardere Wynna Sewell LLP
- 1601 Elm Street, Swite 3000
Dallas, Texas 75201
Facaimile (214) 999-3703

or to such other address as any party shall specify by written notice so mven, and such notice
shall be deemed to have besn delivered as of *he date so telccommunicated, personally delivered

ot mailed.

Scetion 10.3. Asaiemment: Binding Effect: Benefit. Nesther this Agreement nor any of

the nghts, mterests or obligations herounder shall be assigned by any of the parties hereto
(whother by aperation of law or otherwisc) without the prior wniten consent of the other parties.
Subject to the preceding sentence, this Agreement shall be binding upon and shall inure to the
benefit of the parties hereto and therr respective successors and assigns, Notwithstanding
anything contained in this Agrsement to the contrary, eccept for the provisions of Article |V,
sothung w this Agraement, expressed or implied, is miznded to confer on any person other than
the parties hereto or their respective heirs, Successors, executors, administrators and assigns any
rights, remedics, obligations or Libilities under or by reason of this Agreement The provisions
of Article IV may be enforced by the beneficiaries thercof,

Section 10,4, Entirg Aeresment, Tlus Agreement and any documenis delivered by the
parties in connection herewith consnitute the entire agreement among the parties with respect to
the subject matter hereof and supersede all prior agreements and wnderstandings among the
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parites with tespect thereto, No addition to or mod:fication of any provision of this Agreement

ghall be binding upon any party hereto unless made m writing and signed by all partics hereto,

Section 10.5 Amendmentz This Agreement may be amended by the parties hereto (in
the case of the Company, only 1f authorized by the Spec1a] Commtiee), at any time before or
after approval of matlers presented in connection with the Merger by the shareholders of the
Company, but after any such shareholder approval, no amendment shall be mads which by law
requircs the [urther approval of shareholders without obtaming such further approval. This
Agresment may not be emended except by an mstrument in writing signed on behaif of each of

the parties hereto,

Sechion 106, Governige Law  This Agreement shall be governed by and construed in
accordance with the laws of the State of Texas without regard to its rules of conflict of laws,

Each. of Mergerco and the Company bereby imevocably and unconditionally consents to submit
to the exclusive jurisdichon of the courts of the State of Texas and of the United States of
Americe located 1 the State of Texas (the "Texas Courts™ for any litigation arising out of or
relating to this Agreement and the transactions contemplated heraby {and agrees not to
commencs any litigation relating thereto except n such courts), waives eny objection to the
laying of venue of any such hitigation 10 the Texas Courts and agrees not to plead or claim m any
Texas Court that such litygation brought therewn has beeq brought in an inconvenient forum,

Section 10,7 Counterparts, This Agreement may be oxecuted by the parties hereto n
Separete counterparts, each of which when so executed and delivered shall be an ongunal, but al}
such eounterparts shail together constitute one and the same insinoment  Each countetpart may
consist of @ bumber of copies hereof sach signed by less than all, but together signed by all of the

parties herato,

Section 108, Headines, Headings of the Articles and Sections of this Agrecrment are for
the convenience of the parties only, and shall be mven no substantive or interpretative affect

whatsocver,

Section 10,9, Interpretation In this Agresment:

(8)  Unless the context otherwise requues, words describing the singular
number shal] melude the plural and vice verss, and words denoting any gender shall inclode all
genders and words denoting nafural persons shall molude corporations and partnerships and vise

veéraa,

(b}  “Company Marepal A g Eltect” shall mean 2 mater{al adverse effect
or change on (a) the business or Bnancial condition of the Company and its Subsldiaries on a
consohdated basis, except for such changes or effects in general ceonoms, capital market,
regulatory or polical condihons or changes that affect gencrally the office fupiture
manufactiring wdustry, or {b) the abilty of the Compagy to conswnmate the transachons
contornplated by this Agreement or fulfill the conditions to Closing,
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()  "Mergerco Material Adverse Effect” shall mean a materia) adverse effect

or change on () the business or {inancial condition of Mergereo, exoapt for such changes or
effects in general cconomic, capital market, regulatory or political conditrons or changes thar
affect generally the office furmture manufacturing industry, or (b) the ability of Mergerco to
consummate the transactions cantemplated by thus Agreement or fulfill the condihons to Closmg

() “Bubsidiary.” when used with respect to any party, shall mean any
corporation or other organization, whether incorporated or umncorporated, of which such party
direetly or indirectly owns or controls at least a majority of the securities or other interests having
by their terms ordinary voting power to elect 2 majonty of the board of diractors or others
performing sunilar fanctions wnk tespect to such corporation or other orgamzation, or #ny
organization 6f which shch party 19 a genceral parmer.

()  “Eanmly” shahl mesn such mdividual's spouse, any other natural person
who is related to the wdjviduel or the individual's spouse within the second degree, and any
other natual person who resides with such individual

Section 10,10, Waivers Except as provided in this Agreement, no action taken pursuant
1o this Agreement, including, without lirtation, any investigation by or on behalf of any party,
shall be deemed to conshitute a waiver by the party taking such achon of comphance with any
tepresentahons, warranties, covenants or agreements contained in s Agreement, The waiver
by any parly heteto of a breach of any provision hereunder shall not operate or be construed az &
waiver of any prior or subsequent breach of the same or any other provision hercunder,

Section 10.11. Severability. Any term or provision of this Agreement which is wmvalid or
unenforceable m any jurisdicnon shall, as to that jurisdiction, be ineffective to the extent of such
Invalidity or uncnforceability without rendering mvalid or unenforceable the remaining torme

and provisions of this Agreement or a(feeting the validity or enforceability of any of the terms or

provisions of this Agreement in any other jurisdiction If any provision of this Agreement 15 so
broad as to be upenforccable, the proviszon shall be interpreted o be only so broadly as is

enfyrceable,
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N WITNESS WHERECQF, the parties have cxecuted this Apreament and caused the
same to be duly deliversd on their behalf on the day and year first wnitlen above

NEUTRAL POSTURE ERGONOMICS, INC.

By:

Thomas G. ‘Petlarson, President

NEUTRAL POSTURE ERGONOMICS MERGER
CO., INC.

By:

Rebecca E Boenigk, Chairman of the Board
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EXHIBIT A
THE BUYER GROUP
Nuomber of Shares
of Common Stock
Member of Gronp of the an
Mark Benden 6,100
Rebecea Boenigle 897,610
Bobby Boenigk, as custodian under 9,450
the UGMA for Rachel E. Boerugk
Bobby Boenigk, as cuslodian under 9,450
the UGMA for Ryan Alan Boenigk o)
Cathenne Coker 97,195 1)
(Cathenne Coker, as oustodian under 2,350 3
the UGMA for Cannon Todd Coker "
Jaye Conglefon | 209,740 g
Jeye Congleton, a8 custodian under 2,350 )
the UGMA for Chase W. Congleton .
Jaye Congleton, as custodian under 2,350
the UGMA for Claire D. Congleton
David Bbner 60,100 ?
Gregory Katt 5,350 }
Thomas Peterson 100,000 g
Michele Zincke 25,838 4
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