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NOTICE OF EXCLUSIVE LICENSE GRANT

Whereas Novactyl, Inc., a Delaware corporation (“Licensor’) having its principal offices at 1816
Lackland Hill Parkway, Suite 220, St. Louis, Missouri 63146, and Upsher-Smith Laboratories, Inc., a
Minnesota corporation (“USL”), having its principal offices at 14905 23rd Avenue North, Minneapolis,
Minnesota 55447, have agreed to terms of license pursuant to a License Agreement dated as of September
19, 2002 (the “License Agreement’);

Whereas under the License Agreement, for good and valuable consideration, Licensor grants to
USL and its affiliates (a) an exclusive, worldwide license under the Licensor Technology to develop,
make, have made, lease, import, export, offer for sale, use, and sell the Licensed Product in the USL Field
of Use, including without limitation any formulation of the Licensed Product; and (b) a Right of First
Negotiation (i) for rights with respect to Derivatives of Picolinic Acid or Fusaric Acid within the USL
Field of Use, and (ii) for rights for any human topical dermatological application of Licensed Product or
the Licensor Technology outside the USL Field of Use.

Whereas Licensor has retained all rights to the Licensor Technology and the Licensed Product in
and for use in all other fields of use.

Whereas, under the terms of license: the following terms have the following meanings:
“Licensed Patents” means

United States Patent Number 5,767,135, issued June 16, 1998, and
United States Patent Number 6,127,393, issued October 3, 2000,

and any and all continuation, continuation-in-part, divisional, provisional, reissue, re-examination, extension,
and renewal applications for any U.S. patent and U.S. patents maturing therefrom, and any and all
corresponding foreign patent applications, PCT and EPC applications, and foreign patents issued therefrom,
worldwide; and any and all other patents and patent applications owned or controlled by Licensor and
disclosing and claiming inventions related to the Licensor Technology or the Licensed Product;

“Improvements” means any subsequent developments in or with respect to the Licensed
Product in the USL Field of Use developed (whether alone or jointly with another party), owned,
possessed, controlled or acquired by Licensor, including without limitation all Inventions, ideas,
know-how, information, discoveries, improvements, enhancements, modifications, progeny,
concepts that are applicable to the Licensed Product.

“Licensed Product” means any monotherapeutic product for human use in topical form,
which contains no active element other than picolinic acid or fusaric acid, and (i) which is covered by a valid
and enforceable claim of a Licensed Patent and/or (ii) which uses any Licensor Know-How;

“Licensor Know-How” means know-how and technical data of Licensor relating to the
manufacture, use, or sale of the Licensed Product under the Licensed Patents for use in the USL Field of Use;

“Licensor Proprietary Information” means all tangible and intangible information, technical
data, schematics, functional and technical specifications, drawings, formulations, vendor lists, bills of
materials, clinical data, protocols and other materials and information owned or controlled by Licensor and
related to the development, use, testing, regulatory approval or manufacture of the Licensed Product;
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“Licensor Technology” means the Licensed Patents, any and all inventions, Improvements,
processes, concepts, ideas, know-how (including Licensor Know-How), trade secrets, confidential
information (including Licensor Proprietary Information) relating to the Licensed Product, data (including
without limitation test data, chemical data and physical data), information regarding designs, devices,
syntheses, algorithms, formulations, patterns, sequences, methods, techniques, specifications, protocols, and
other technical information (whether patented or patentable, copyrighted or copyrightable) relating to the
Licensed Product, and developed (whether alone or jointly with another party), owned, possessed, controlled
or acquired by Licensor;

“USL Field of Use” means pharmaceutical applications for the treatment, by
monotherapeutic means, of the herpes simplex virus (including both the herpes simplex virus 1 (“HSV1”) and
the herpes simplex virus 2 (“HSV2")) for external human use or application using the Licensor Technology,
but excluding application of medication through nasal, buccal, ophthalmic, or other normally externally
accessible bodily membranes and excluding any systemic uses, products or applications of the intellectual
property rights in any manner or way. For purposes of this Agreement, “systemic” means pertaining to a
whole body rather than to one of its parts and relates to product distribution or testing through the circulatory
blood flow of the body or any other bodily fluid, such as urine, CSF, lymph fluid, eye fluid including vitreous
of the eye, oral and/or intra-tumoral administration,

For mutual consideration, the Licensor and USL agree to file this document with the United States
Patent and Trademark Office as notice of the terms of license granted by the License Agreement.

UPSHER-SMITH
LABORATORIES, INC.

By ’W,‘n/f- M‘*
Its V£, Sciantfe Ll o2y Affe i
Date Blri 1, 200 2

NOVACTYL, INC.

By %f NAESTRE

s == _ PHRES DeaT @ c&6
Date_ [/ 6/0L

1997884 Pagc 2

PATENT
RECORDED: 11/25/2002 REEL: 013525 FRAME: 0748



