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DIVISION OF CORPORATIONS
FILED 01:00 PM 12,/31/2001
010678194 — 2927945

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
THERAMED, INC.

THERAMED, INC., a corporation organized and cxisting under and by virme of
the General Corporation Law of the State of Delaware (the “Corporation”), DOES HEREBY
CERTIFY AS FOLLOWS:

FIRST: The name of the Corporation is TheraMed, Inc. The original
Certificate of Incorporation of the Corporation was filed with the Secretary of State of the Srare
of Delaware on July 31, 1998.

SECOND: Pursuant to Sections 242 and 245 of the General Corporation Law of
the State of Delaware (the *DGCL”), this Amended and Restated Certificate of Incorporation
restates and integrates and further amends the provisions of the Certificate of Incorporation of
the Corporation as heretofore supplemented or amended.

THIRD: The text of the Certificate of Incorporation as heretofore amended or
supplemented is hereby restated and further amended 10 read in its entirety as follows:

* 9 »

ARTICLE ONE
The name of the Corporation is MaxCyre, Inc. (the “Corporation™).
ARTICLETWO
The address of the Corporation's registered office in the State of Delaware is Corporation
Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle, Delaware
19801. The name of its registered agent at such address is The Corporation Trust Company.
ARTICLE THREE

The purpose of the Corporation is 1o engage in any lawful act or activity for“ which
corporations may be organized under the Delaware General Corporstion Law (the "DGCL").

ARTICLE FOUR
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Section 4.].  Total Number of Shares of Capital Stock. The total number of shares of
capital stock of all classes that the Corporation shall have authoriry to issue is 30,000,000 shares.
The authorized stock is divided into 20,000,000 shares of Common Steck, $0.01 per value per
share (the "Common Stock™), and 10,000,000 of Preferred Stock, $0.01 par value per share (the
"Preferred Stock™).

Seciion4.2.  Preferred Stock.

A.  The Board of Directors is authorized, subject to limitations prescribed by
law and the provisions of this Article Four, o provide for the issuance of one or more classes, or
series thereof, of Preferred Stock, and by filing a certificate pursuant 10 the DGCL, 10 establish
from time to time the number of shares to be included in cach such class or series, and 1o fix the
designation, powers, preferences and rights of the shares of each such class or series and the
qualificanions, limitations or restrictions thereof.

L The authority of the Board with respect to each class or serjes shall
include, but not be limited 1o, determination of the following:

1. The number of shares constinsting that class or serics and
the distinctive designation of that class or series, which number the Board of Directors may
thereafter (except where otherwise provided in a resolution designating a parvicular class or
series) increase (but not above the total number of authorized shares of the class or series) or
decrease (but not below the nimber of shares thereof then outstanding);

2 The dividend rate on the shares of thar class or series, the
conditions and dates upon which such dividends shall be payable, whether dividends shall be
cumulafive, and, if so, from which date or dates, and the relative rights of prionity, if any, of
payment of dividends on shares of that class or series; .

3 Whether the shares of that class or series shall have voting
rights in addition to the voting rights provided by law, and, if so, the tevms of such voting vights;

4. Whether the shares of that class or seres shall have
conversion or exchange privileges, and, if so, the times, prices, rates, adjusuments and other
terms and conditions of such conversion or exchange, including provision for adjustment of the
conversion rate in such events as the Board of Directors shall determine;

5. Whether or not the shares of that class or series shall be
redeemable by the Corporation, and, if so, the times, prices and other terms and conditions of
such redemption, including the date or dates upon or after which they shall be tedcm\ab_ie. and
the amount per share payable in case of redemption, which amount may vary under different
condirions and at different redemption dates;

6. Whether that class or scries shall have a sinking fund for

2-
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the redemption or purchase of shares of that class or series, and, if so, the terms and amount of
such sinking fund;

7. The rights of the holders of the shares of that class or series
upon or in the event of voluntary or involuntary liquidation, dissolution or winding up of, or the
distribution of assets of the Corporation, and the relative rights of priority, if any, of payment of
shares of that class or series; and

8. Any other relative rights, preferences and limitations of that
class or series.

II Dividends on outstanding shares of Preferred Stock shall be paid or
declared and set apart for payment before any dividends shall be paid or declared and set apart
for payment on the Comman Stock shares with respect to the same dividend period.

M.  If upon any voluntary or involuntary liquidation, dissolution or
winding up of the Corporation, the assers available for dismribution to holders of shares of
Preferred Stock of all classes and serics shall be insufficient to pay such holders the full
preferential amount to which they are entitled, then such assets shall be diswributed rarably
among the shares of all classes and series of Preferred Stock in accordance with the respective
preferential amounts (including unpaid cumulative dividends, if any) payable with respect

thereto.
B. A series of Preferred Stock is authorized on the terms and with the
provisions herein set forth:
L Designati

The series of Preferred Stock authorized hereunder shall be
designated as the "Serias A Preferred Stock™ and is referred to heyein as the "Series A Preferred
Stock." The number of shares constituring such series shall be 7,000.000. The par value of the
Series A Preferred Stock shall be $0.01 per share of Series A Preferred Stock.

)i 8 Stated Value: sue.

The Series A Preferred Stock shall have a stated value of $1.00 per
share (the "Stated Value"). The date a share of Series A Preferred Stock is issued is referred to
herein as jts "Date of Issue,” and the date the first share of Series A Preferred Stock is issued is
referred 10 herein as the “Original Date of Issue.”

M. Dividends

The holders of the Series A Preferred Stock shall bq gnﬁtled 1)
receive the following dividends: cach time the Corporation declarcs or pays any dividends on
shares of the Corporation's Common Stock, the holders of shares of Series A P_rcfcrred Stock
shall be entitled to veccive with respect to each share, out of asscts legally available for such

-3-
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purpose, dividends equal to the amount that would have been received by such holder if such
share of Series A Preferred Stock had been converted into Common Stock pursuant to Section
4.2(BXV]) herein immediately prior 1o the date such dividend was declared. Such dividend on
the Series A Preferved Stock shall be declared and paid at the same time the corresponding
dividend on the Common Stock is declared and paid. No dividends shall be declared or paid with
respect [o any share of Common Stock unless the dividends required by this Section 4.2(BXIII)
are simultaneously declared and paid, as the case may be.

" IV.  Liqujdarion, Dissolution or Winding Llp.

1. In the event of any voluntary or involuntary liquidation,
dissolution or winding up (collectively, a "Liquidation™) of the Corporation, holders of shares of
Series A Preferred Stock then outstanding shall be entitled to be paid out of the asscts of the
Corporation available for distribution 1o its stockholders but before any payment shall be made to
the holders of any Junior Securities by reason of their ownership thereof, an amount per share of
Series A Preferred Stock equal to the sum of its Siated Value, plus the amount per share of the
cumulative dividends accrued but unpaid thereon through the date of such Liquidation. If upon
any such Liquidation the remaining assets of the Corpararion available for distribution to its
stockholders shall be insufficien: 1o pay the holders of shares of Series A Preferred Stock and
any other securities of the Corporation ranking on a pariry with the shares of Scries A Preferred
Stock with respect to dividends or upon liguidation ("Parity Securities”) the full amount 10 which
they shall be entitled, the holders of shares of Series A Preferred Stock and any Parity Securities
shall share ratably in any dismibution of the remaining assets and funds of the Corparation in
proportion to the respective amounts which would otherwise be payable in respect of the shares
held by them upon such distibution if all amounis payable on or with respect to such shares
were paid in full.

2. After the payment of all preferential amounts required to be
paid 1o the holders of Series A Preferred Stock, the holders of Common Stock, oy any other
securities of the Corporation ranking junior to shares of Series A Preferred Stock with respect 10
the payment of dividends or upon liquidation, then outstanding shall be entitled to receive the
remaining assets and funds of the Corporation available for distribution to its stockholders.

V. Voy ights,

Holders of Series A Preferred Stock shall have the following
voting rights in addition 1o any voting rights provided by the DGCL:

L Senior_and Parity Securities. The Corporation shall not
create or redesignate any class or serjes of capital stock that ranks senior o or on parity with the
shares of Series A Preferred Stock upon Liquidation or as 10 the payment of dividend without
first obtaining the affirmative vote of not less than a majority of the voles entitled to be cast on
such manter by holders of Series A Preferred Stock voting as a single class.

2. Certain Amendments. Holders of Series A Preferred Stock

-
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shall have the right 1o voie on any amendment 10 this Amended and Restated Certificate of
Incorporation of the Corporarion that will affect the rights of the holders of Series A Preferred
Stock in any way, and the affirmative vote of nos less than 2 majorisy of the votes entitled to be
cast by holders of Series A Preferred Stock, voting as 3 single class, on any such matter shall be
required for approval of such amendment.

| 3. Geperal Matters.  Except as to the maners specified in
Sections 4.2(BXVX1), (2) or (3) and any other matters as to which holders of Series A Preferred
Stock have the right to vore separately as a class under the DGCL, holders of Series A Preferred
Stock shall have the right 1o vote on any matter as to which holders of the Common Stock have
the night to vote. With regard to any such manter, holders of Series A Preferred Stock shall vote
rogether with holders of the Conunon Stock as a single class.

4. Number of Votes. With respect to any of the maters
specified in this Section 4.2(BXV), each holder of Series A Preferred Stock shall be entitled to
cast a number of votes equal to the number of whole shares of Common Stock into which the
shares of Serics A Preferred Stock held by such holder could be converted pursuant o the
provisions of Section 4.2(B)(VI) hereof as of the record date for the determination of the
stockholders eatitled to vote on such marter or, if no such record date is established, the date
such vote is taken or written consent of stockholders is solicited.

VL. Conversion.

The outstanding shares of Series A Preferred Stock shall be
convertible into shares of Common Stock as follows:

1. Automartic Copversjon.

(3) Each share of Series A Preferred Stock
automatically shall be converted into validly authorized and issued, fully paid and nonassessable
shares of Common Stock, as provided herein, immediately prier to the earlier 1o occur of an
initial public offering for & minimum of $10 million gross proceeds (an “TPQO™) and January 1,
2005 (the "Conversion Date”).

(b}  Immediately prior to the Conversion Date, the
outstanding shares of Series A Preferred Stock shall be converted into shares of Common Stock
automatically without any further action by the holders of such shares and whether or not the
certificates representing such shares are surrendered 1o the Corporation or iis wansfer agent,
provided, however, that the Corporation shall not be obligated to issue certificates evidencing the
shares of Common Stock issuable upon such conversion unless the certificates evidencing such
shares of Series A Preferred Siock are cither delivered w the Corporation or its wansfer agent as
provided below, or the holder thereof notifies the Corporasion or its transfer agent that such
certificates have been lost, stolen or destroyed and executes an agreement reasonably sarisfactory
to the Corporaticn to indemnify the Corporation from any loss incurred by it in connection with
such cemificates. Upon the occurrence of such automatic conversion of the Serics A Preferred
Stock. the holders of Series A Preferred Stock shall surrender the certificates represenung such

<5
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shares at the office of the Corporation or any wansfer agent for Series A Preferred Stock or
Common Stock. Thereupon, there shall be issued and delivered to such holder promptly at such
office and in its name as shown on such surrendered certificate or certificates, a cerificate or
certificates for the number of shares of Commen Stock into which the Shares of Seres A
Preferred Stock surrendered were convertible on the date on which such auromatic conversion
occurred, and the Corporation promptly shall pay all declared but unpaid dividends calculated
through the effective date of conversion on the shares of Series A Preferred Stock converted.

2 Conversion Pricg. Fach share of Series A Preferred Stock
shall be convertible in accordance with Section 4.2(B)(VIX1) above into the number of shares of
Common Stock which results from dividing the Stated Valge for such share by the conversion
price for such share that is in effect at the time of conversion computed as provideg herein (the
"Conversion Price”). The initial Conversion Price for the Series A Preferred Stock shall be the
Stared Value. The Conversion Price shall be subject 1o adjustment from 1ime to time as provided
in this Section 4.2(B)(VI). )

3. Adjustment for Siock Splits and Combinations. If the
Corpararion shail at any time or from time to time after the Original Date of Issue of the Series A
Preferred Stock effect a stock split or subdivision of the outstanding Common Stock, the
Conversion Price for the Series A Preferred Stock in effect immediately before that subdivision
shall be proportionately decreased, and, conversely, if the Corporation shall at any time or from
tme 1o ume afler the Original Date of Issue of the Series A Preferred Stock combine the
curstanding shares of Common Stock into & smaller aumber of shares, the Conversion Price for
the Series A Preferred Swck in effect immediately befors the combination shall be
proportionately increased. Any adjustment under this Section 4.2(BXVIXN3) shall become
effoctive at the close of business on the date the stock split, subdivision or combination becomes
effective.

4. i Commo 10¢ jvi

Distrbutions. If the Corporation at any time or from time 1o time afier the Original Date of Issue
of the Series A Preferred Stock issues, or fixes a record date for the determination of holders of
Common Stock entitled to receive, a dividend or other distribusion payable solely in additional
shares of Common Stock, in each such event the Conversion Price for the Series A Preferred
Swock that is then in effect shall be decreased as of the time of such issuance or, in the event such
record date is fixed, as of the close of business on such record date, by muldplying the
Conversian Price then in effect by a fraction (i) the numerator of which is the fotal number of
shares of Common Stock issued and outstanding immediately prior 1o the time of such issuance
or the close of business on such record date, and (ji) the denominator of which is the sum of the
total number of shares of Common Stock issued and outstanding immediately prior to the time of
such issuance or the clase of business on such record date plus the number of shares of Common
Stock issuable in payment of such dividend or diswibution; provided, however, that if such
record date is fixed and such dividend is not fully paid or if such disribution is not fully made on
the darte fixed therefor, the Conversion Price shall be recompuied accordingly as of the close of
business on such record daie and thereafter the Conversion Price shall be adjusted pursuant 1o
this Section 4.2(B)Y(VI)(4) to reflect the actual payment of such dividend or distribution.

-6-
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5. Adiustments for Orher Dividends and Diswributions. If the
Corporation at any time or from ftime to time after the Original Date of lssue of the Series A
Preferred Stock issues, or fixes a record date for the detesmination of holders of Common Stock
entitled 1o receive, a dividend or other distribution payable in securities of the Corporation other
than shares of Common Stock or ather property, in each such event provision shall be made so
that rhe holders of the Series A Preferred Stock shall receive upon conversion thereof, in addition
to the number of shares of Common Stock receivable thereupon, the amount of securities of the
Corporation or other property which they would have received had their Series A Preferved Stock
been converted into Common Stock on the dae of such event and hagd they thereafier, during the
period from the date of such event 1o and including the conversion dare, retained such securities
or other property receivable by them as aforesaid during such period, subject 1o all other
adjustraents called for during such period under this Section 4.2(B)(V]) with respect 1o the rights
of the holders of the Series A Preferred Stock or with respect (o such other securities or other
property by their terms. As used herein, the term "other property” does nor include cash.

6. i R i i e

Substimarion. If at any time or from time to time after the Original Dare of Issue of the Series A
Preferred Stock, the Comumon Stock issuable upon the conversion of the Series A Preferred
Stock is changed into the same or a different number of shares of any class or series of stock,
whether by recapitalization, reclassification or otherwise (other than 2 subdivision or
combinarion of shares or stock dividend or a reorganizarion, merger, consolidation or sale of
assets provided for elsewhere in this Section 4.2(B)}VI)), then in any such event each holder of
Series A Preferred Stock shall have the right thereafter to convert such stock into the kind and
amount of stock and other securities and propesty receivable upon such recapitalization,
reclassification or other change by holders of the number of shares of Common Stock into which
such shares of Series A Preferred Stock could have been converted immediately prior 1o such
recapialization, reclassification or change, all subject to further adjusnnent as provided herein or
with respect 10 such other securities or property by the terms thereof.

7. Reorganizations. If at any time or from time to time afier
the Original Date of Issue of the Series A Preferred Stock there is a capital reorganization of the
Common Stock {other than a recapitalization, subdivision, combination, reclassification,
exchange or substitution of shares provided for elsewhere in this Scction 4.2(BXVI)), as a part of
such capital reorganization provision shall be made so that the holders of Serics A Preferred
Stock shall thereafter be entitled to receive upon conversion of the Series A Preferred Stock the
number of shares of stock or other securities or property of the campany to which a holder of the
number of shares of Common Stock deliverable upon conversion would have been entitled on
such capital reorganization, subject 1o adjustment in respect of such stock or securities by the
terms thereof. In any such case, appropriate adjusiment shall be made in the application of the
provisions of this Section 4.2(B)(VI) with respect 1o the rights of the holders of Series A
Preferred Stock after such capiral reorganization 1o the end that the provisions of this Section
4.2(B}(VI) (including adjustinent of the Conversion Price then in effect and the number of shares
issuable upon conversion of the Series A Preferred Stock) shall be applicable after that event and
be as nearly equivalent as practicable.

8. Sale of Shares Below Conversion Price.

-7-
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(@)  if at any time or from time o time after the Original
Date of Issue of the Series A Preferred Stock, the Corporation issues or sells, or is deemed by the
provisions of clause (c) of this Section 4.2(BXVIX8) to have issued or sold, Additional Shares of
Common Stock (as hersinafter defined), other than a subdivision or combination of shares of
Common Stock or as a dividend or other distribution of Common Stock as provided for
elsewhere in this Section 4.2(B)(VI), for an Effective Price (as hereinafier defined) less than the
then effective Conversion Price for the Series A Preferred Stock, then and in each such case the
then existing Conversion Price for the Scries A Preferred Stock shall be reduced as of the close
of business on the date of such issue or sale to a price equal to a fraction (A) the numerator of
which shall be (1) the number of shares of Common Stock Equivalents Ourstanding (as
hereinafler defined) imumediacly preceding such issue or sale maltiplied by the then existing
applicable Conversion Price, plus (2) the Aggregate Considerarion Received (as hercinafter
defined) by the Corporation for the total number of Additional Shares of Common Stock so
issued or sold, and (B) the denominator of which shall be (1) the number of shares of Common
Stock Equivalents Outstanding immediately preceding such issue or sale plus (2) the number of
Additional Shares of Common Stock so issued or sold.

(b}  For the purpose of making any adjustment required
under this Section 4.2(B)(VI)(8) and Section 4.2(BXVIX9):

(i)  "Addigonal Shares of Common Siock”
means all shares of Common Stock issued by the Corporation, whether or not subsequently
reacquired or retired by the Corporation, other than Management Common Stock (as defined
below) or Common Stock issued upon the exercise or conversion of Convertible Securities
outstanding on the Original Date of Issue.

(i)  "Aggregare Consideration Rgceived” by the
Corporation for any 1ssue or sale of securities shall (1) w the extent it consists of cash, be
computed at the gross amount of cash received by the Corporation before deduction of any
underwriing or similar commissions, compénsation or concessions paid or allowed by the
Corporation in connection with such issue or sale and without deduction of any expenses payable
by the Corporation, (2) to the extent it consists of property other than cash, be computed at the
fair value of that property as determined in good faith by the Board of Directors of the
Corporation, and (3) if Additional Shares of Common Stock or Convertible Securities are issued
ot sold together with other stock or securities or other assets of the Corporaton for a
consideration which covers both, be computed as the portion of the consideration so received
that may be reasonably determined in good faith by the Board of Directors of the Corporation to
be allocable 1o such Additional Shares of Common Stock or Convertible Securinies.

(ili) "Common Stock Equivalents Outsiapding”
means all shares of Common Stock that are ourstanding plus all shares of Common Stock
issnable upon conversion of Series A Preferred Stock or other Convenible Securities.

(iv) “Converible Secyrities” means stock or
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other securities (including options, warrants and other rights) of the Corporation convertible into
shares of Cornmeon Stock.

(v)  "Effective Price” of Additonal Shares of
Common Stock means the quotient determined by dividing the 1ota) number of Addirional Shares
of Common Stock issued or sold, or deemed 10 have been issued or sold by the Corporation
under this Section 4.2(B)}(VI)(8), into the Aggregate Consideration Received, or deemed to have
beea reccived by the Corporation for such issue under this Section 42(B)(VI)(8). for such
Additional Shares of Common Stock.

(vi) "Mapagement Common Stock™ means all
shares of Common Stock issued or sold, or deemed 10 have been issued or sold by the
Corporation under this Section 4.2(BXVI)(8), o employees, officers, directors, consultams or
advisers of the Corporation or any of iis subsidiaries pursuant to any stock purchase plan, stock
option plan, stock bonus plan or other plan or agreement approved by the Board of Directors of
the Corporation.

(¢)  For the purpose of making any adjustment to the
Conversion Price of the Series A Preferred Stock required under this Section 4.2(B)}(VIX(8), if the
Corporation issues or sells any Convertible Securities and if the Effective Price of the shares of
Common Stock issuable upon conversion of the Convertible Securities is less than the
Conversion Price then in effect for the Serics A Preferred Stock, the Corporation shall be deemed
to have issued ar the rime of the issuance of such Convertible Secwrities that number of
Additional Shares of Commeon Stock equal 10 the maximum number of shares of Common Stock
issuable upon conversion thereof and 10 have received as consideration for the issuance of such
shares an amount equal to the rotal amount of the consideration, if any, reccived by the
Corporation for the issuance of such Convertible Securities, plus the minimum amounts of
consideration, if any, payabic 1o the Corporaton (other than by cancellation of liabilities or
obligarions evidenced by such Convertble Securities) upon the canversion thereof; provided
that:

@ if the minimum amounts of such
consideration cannot be ascertained, but are a2 function of antidilution or similar protective
clauses, the Corporation shall be deemed to have received the minimum amounts of
consideration without reference to such clauses;

(ii)  if the minimum amouni of consideration
payable 10 the Corporation upon the conversion of Convertible Securiries is reduced over time or
on the occurrence or non-occurrence of specified events other than by reason of antidilution
adjustments, the Effective Price shall be recalculated using the figure 10 which such minimum
amount of consideration is reduced;

(i) if the minimum amoumt of consideration
payable 10 the Corporation upon the conversion of Convertible Securities is subsequently
increased, the Effective Price shall be again recalculated using the increased minimum amount of
consideration payable 1o the Corporation upon the conversion of Convertible Securities; and

-9-
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(iv} no further adjusunent of the Conversion
Price, adjusted or subject to adjustment upen the issuance of such Convertible Securities, shall be
made as a result of the actual issuance of shares of Common Stock on the conversion of any such
Convertible Securities. If the conversion privilege represented by any such Conventible
Securities shall expire without having been exercised, the Conversion Price adjusted upon the
issuance of such Convertible Securities shall be readjusted 1o the Conversion Price which would
have been in effect had an adjustment been made on the basis that the only shares of Common
Stock so issued were the shares of Conumon Stock, if any, actually issued or sold on the exercise
of such rights of conversion of such Convertible Securities, and such shares of Common Stock, if
any, were issued or sold for the consideration received for issuing or selling the Convertibie
Securides actually converted, plus the consideration, if any, actually received by the Corporation
(other than by cancellation of liabilities or obligations evidenced by such Convertible Securitics)
on the conversion of such Convertible Securities, provided that such readjustment shall not apply
to prior conversions of Series A Preferred Stock.

9. Certificate of Adjustment. In each case of an adjustment or
readjustment of any Conversion Price for the number of shares of Common Stock or other
securitics issuable upon conversion of the Series A Preferred Stack, the Corporation, at its own
expense, shall cause its Chief Financial Officer 1o compute such adjustment or readjustment in
accordance with the provisions hereof and prepare & certificate showing such adjustment or
readjusiment, and shall mail such centificate, by first class mail, postage prepaid, to each
registered holder of the Series A Preferred Stock ar the holder’s address as shown in the
Corporation’s books. The certificate shall set forth such adjustment or readjustment, showing in
detail the facts upon which such adjustment or readjustment is based. No adjustment in the
Conversion Price shall be required 1o be made unless it would result in an incease or decrease of
at least one cent, but apy adjustments not made because of this sentence shall be camied forward
and taken into account in any subsequemt adjustment otherwise required hereunder.

10.  Notices of Record Date. Upon (a) the establishment by the
Corporation of a record of the holders of any class of securities for the purpose of determining
the holders thereof who are entitled 1o receive any dividend or other distribution, or (b) any
capital reorganization of the Corporation, any reclassification or recapimlization of the capital
stock of the Corporation, any merger or consalidation of the Corporation with of into any other
corporation, or any wransfer of all or substantially all the assets of the Corporation to any other
person or any voluntary or involuntary dissolution, liquidation or winding up of the Corporation,
the Corporanon shall mail to each holder of Series A Preferred Stock at least twenty days prior 1o
the record date specified therein 2 notice specifying (x) the date on which any such record is 1o
be taken for the purpose of such dividend or distribution and 3 description of such dividend or
distribution, (y) the date on which any such reorganization, reclassification, wansfer,
consolidation, merger, dissolution, liquidation or winding up is expected to become effective, .
and (z) the date, if any, that is to be fixed as o when the holders of record of Common Stock (or
other securitics) shall be enritled to exchange their shares of Commeon Stock (er other securities)
for securities or other property deliverable upon such reorganization, reclassification, wansfer,
consolidation, merger, dissolution, liquidation or winding up.
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11.  Fractional Shares. No fractional shares of Common Stock
shall be issued upon conversion of Scries A Preferred Stock. In lieu of any fractional share to
which the holder would otherwise be entitled, the Corporation shall pay cash equal to the product
{rounded 10 the nearest cent) of such fraction multiplied by the Common Stock's per share fair
market value as determined in good faith by the Board of Directors of the Corporation as of the
date of conversion.

12. . Reservation of Stock Issuable Upon Conversion. The
Corporation shall ar ali times reserve and keep available our of its authorized but unissued shares
of Common Stock, solely for the purpose of effecting the conversion of the shares of the Seres
A Preferred Stock, such number of its shares of Common Stock as shall ffom time to time be
sufficient 1o effect the conversion of all outstanding shares of the Series A Preferted Stock; and if
at any time the number of authorized but unissucd shares of Common Stock shall not be
sufficient to effect the conversion of all then cutstanding shares of the Series A Preferred Stock,
the Corporation will 1ake such corporate action as may, in thic opinion of its counsel, be
necessary Yo increase its authorized bur unissued shares of Common Stock to such pumber of
shares as shall be sufficient for such purpose.

13.  Payment of Taxes. The Corporation will pay all transfer
taxes or charges thar may be imposed with respect to the issue or delivery of shares of Common
Stock upon conversion of shares of Series A Preferred Stock, except for any tax or other charge
imposed i connection with any wransfer involved in the issue and delivery of shares of Common
Stock in a name other than that in which the shares of Series A Preferred Stock so converied
were registered.

14. No Impairment. The Corporation shall not amend its
Amended and Restated Certificate of Incorporation or pasticipate in any reorganization, fransfer
of assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary
action far the purpose of avoiding or secking 1o avoid the observance or performance of any of
the terms 1o be observed or performed hereunder by the Corporation bur shall at all times in good
faith assist in carrying our all such action as may he reasonably necessary or appropriate in order
10 protect the conversion rights of the holders of the Series A Preferred Stock against dilution or
other irnpairment 2s provided herein.

VIL Headings o ivisi

The headings of various subdivisions hereof are for
convenience of reference only and shall not affect the interpretation of any of the provisions
hereof.

Vi erabili vigions.

If any right, preference or limitation of the Series A
Preferred Stock set forth in this Section 4.2(B) (as such Section may be amended from time o
rime) is invalid, unlawful or incapable of being enforced by reason of any rule or law or public
policy, all other rights, preferences and limitations set forth in such Section, as amended, which
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can be given effect without the invalid, unlawful or unenforceable right, preference or limitation
shall, nevertheless remain in full force and effect, and no right, preference or limitation herein set
forth shall be deemed dependent upon any other such right, preference or limitation unless so
expressed herein.

IX.  Notce o the Corporation.

All notices and other commumications required or permined o be
given 1o the Corporation hereunder shall be made by certified first-class mail, postage prepaid, or
by Federal Express ar similar ovemight mail service with signature required for receipt to the
Corporation at its principal executive offices (cuwrently located ar the following address:
MaxCyte, Inc., 9640 Medical Center Drive, Rockville, Maryland, 20850 Ancntion: President).
Minor imperfections in any such notice shall not affect the validity thereof.

X.  Limigtons.

Except as may otherwise be required by law, the shares of Series A
Preferred Stock shall noy have any powers, preferences or relative, participating, optional or
other special rights other than those specifically set forth in this Section 4.2(B) or ortherwise in
the Amended and Restated Certificate of Incorporation of the Corporation.

Section 4.3. Common Swock. Subject 10 all of the powers, rights and preferences of the
holders of Preferred Stock provided by resolution or resolutions of the Board of Direciors
pursuant to this Article Four or by the DGCL, the holders of the shares of the Common Stock
shall be cntitled 10 one vote for cach share so held with respect 1o all matters required or
perminted 10 be voied on by the stockholders of the Corporation. Subject 1o the powers, rights
and preferences of any other class of stock and to any limitations on dividends imposed by the
DGCL., the holders of the Common Stock shall have the right 10 receive dividends as and when
declared by the Board of Directors in its sole discretion.

ARTICLE FIVE

Meetings of stockholders of the Corporation may be held within or withous the State of
Delaware, as the Bylaws of the Corporation (the "Bylaws"} may provide. An annual meeting of
the stockholders of the Corporation for the election of directors and for the transacrion of such
other business as may come before the meeting shall be¢ held at such time and place as shall be
determined in accordance with the Bylaws. Elecuons of directors need not be by written ballot
unless otherwise provided in the Bylaws.

ARTICLE SIX

The business, property and affairs of the Corporation shall be managed by or under the
direction of the Board of Directors. Mectings of the Board of Directors may be held within or
without the Stare of Delaware, as the Bylaws may provide. The number of directors consrituting
the Board of Directors shall be as specified in, or as determined pursuant to, the Bylaws.
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ARTICLE SEVEN

A director of the Corporation shall, to the maXimum extent permined by the laws of the
State of Delaware, have no personal liability to the Corparation or its stiockholders for monetary
damages for breach of fiduciary duty as a director. Any repeal or modification of this Aricle
Seven by the stockholders of the Corporation shall not adversely affect any right or protection of
any director of the Corporation existing at the time of such repeal or modification.

ARTICLE EIGHT

Scction 8.1.  Right to Indemnification. Each person who was or is made a paty or is
threatened 10 be made a party 1o or is otherwise involved in any action, suit or proceeding,
wherther civil, criminal, administrative or investigative (hereinafier a "proceeding”), by reason of
the fact:

(a) that he or she is or was a director or officer of the Corporation, or

(b) that he or she, being at the time 8 director or officer of the
© Corporation, is or was serving at the request of the Corporation as
a director, wustee, officer, cmployee or agemt of another
corporation or of a parnership, joint venture, tust or other
enterprise, includmg service with respect to an employee benefit

plan (collectively, "another enterprise™ or "other enterprise”™),

whether either in case (3) or in case (b) the basis of such proceeding is alleged action or inaction
(x) in an official capacity as a director or officer of the Corporation, or as a director, trusice,
officer, employee or agent of such other enterprise, or () in any other capacity related to the
Corporation or such other enterprise while so serving as a director, rustee, officer, employee or
agent, shall be indemnified and held harmless by the Corperation to the fullest extent authorized
by the DGCL as the same exists or may hereafier be amended (but, in the case of any such
amendment, with réspect to actions taken prior 10 such amendment, only to the extent that such
amendment permits the Corporation to provide broader indemmification rights than permitued
prior thereto), against all expensc, liabjlity and loss (including, withour imitation, antoreys' fees,
judgments, fines, ERISA excise taxes or penalties and amounts paid in sentlement) reasonably
incurred or suffered by such person in connection therewith if such person satisfied the
applicable level of care 1o pemmil such indemnification under the DGCL. The persons
indemnified by this Article Eight are hereinafter referred to as "indemnitees.” Such
indemnification as to such alleged action or inaction shall continue as o an indemnitee who has
after such alleged action or inaciion ceased 1o be a direcior or officer of the Corporation, or
director, officer, employee or agent of another enterprise; and shall inure yo the benefit of the
indemnitee’s heirs, executors and administrators. The right 10 indemnification conferred in this
Armicle Eight: (i) shall be a contract right; (3i) shall not be affected adversely as to any indemnitee
by any amendment of this Amended and Restated Cerificate of Incorporation with respect o any
action or inaction occurring prior to such amendment; and (iii) shall, subject to any requircruents
imposed by law and the Bylaws, include the right 10 be paid by the Corporation the expenses
incurred in defending any such proceeding in advance of 1its final disposition.
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Section 8.2, Relat i ] ProVisi i i i

To the fullest extent penmued under appucable law, the ngbts 10 mdmmﬁcauon and o tbe
advancement of expenses conferred in this Asticle Eight shall not be exclusive of any other right
which any person may have or hereafter acquire under any statute, this Amended and Restated
Cernificate of Incorporation, the Bylaws, or any agreement, or by vote of stockholders or
disinterested directors or otherwise. The Bylaws may contain such other provisions concerning
indemnificadon, including provisions specifying reasonable procedures relating tw and
conditions 1o the receipt by indemmitees of indemnification, provided that such provisions are
not inconsistent with the provisiops of this Article Eight.

Section 8.3.  Agents and Emplovees. The Corporation may, to the extent authorized
from time to time by the Board of Direclors, grant rights to indemnification, and 1o the
advancement of expenses, 1o any employee or agent of the Corporation (or any person serving at
the Corporation's request as 8 director, wustee, officer, employee or agent of another enterprise)
or 10 a person who is or was a director, officer, employee or agent of any of the Corparation's
affiliates, predecessor or subsidiary corporations or of a constituent corporation absorbed by the
Corporation in a consolidation or merger or who 1s or was seyving at the request of such affiliate,
predecessor or subsidiary corporation or of such coustituent corporation as 2 direcror, officer,
employee or agent of another enterprise, in cach case as determined by the Board of Directors 1o
she fullest extenr of the provisions of this Article Eight in cases of the indemnification and
advancement of expenses of directors and officers of the Corparation, ot to any lesser extent (or
greater extent, if permitted by law) determined by the Board of Directors.

ARTICLE NINE

The books of the Corporation may be kept (subject 1o applicable laws) outside the Stage
of Delaware at such place or places as may be designated from time to time by the Board of
Directors or in the Bylaws.

ARTICLE TEN

Whenever a compromise or arrangement is proposed between this Corporation and its
creditors or any class of them and/or between this Corporation and its siockholders or any class
of them, any court of equitable jurisdiction within the State of Delaware may, on the application
in a summary way of this Corporation or of any creditor or stockholder thereof or on the
application of any receiver or receivers appointed for this Corporation under the provisions of
Section 291 of Title 8 of the DGCL or on the application of tustees in dissolution or of any
recejver or receivers appointed for this Corporation under the provisions of Section 279 of Title
8 of the DGCL order a meeting of the creditors or class of creditors, and/or of the stockholders or
class of stockholders of this Corporation, as the case may be, to be summoned in such manner as
the said court directs. If 2 majority in number representing three-fourths in value of the creditors
or class of creditors, and/or of the stockholders or class of stockholders of this Corporation, as
the case may be, agree 10 any compromisc or arrangement and to any reorganization of this
Corporation as a consequence of such compromise or arrangement, the said compromise or
arrangement and the said reorganization shall, 1f sanctioned by the court o which the said
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application has been made, be binding on all the creditors or class of creditors, and/or on all the
stockholders or class of stockholders, of this Corporation, as the case may be, and also on this
Corporation.

ARTICLE ELEVEN

Excepr as otherwise provided in this Amended and Restated Certificate of Incorporation,
in firtherance and not in limitation of the powers conferred by statute, the Board of Directors

shall have the power, in additon to the stockhalders, to adopt, amend, alter, change or repeal the
Bylaws.

ARTICLE TWELVE

Section 12.1. General Right to Amend- The Corporation hereby reserves the right to
amend, alter, change or repeal any provision contzined in this Amended and Restated Certificate
of Incorporation, in the manner now or hereafter prescribed by stamre, and all rights conferred
upon stockholders are granted subject to this reservation.

Section 12.2. Abandonment of Proposed Amendment. By a vote of the majority of the
Board of Directors then in office, the Board may adopt a resolution providing that at any time
pror to the filing of any such amendment with the Secretary of State, notwithstanding
authorizarion of the proposed amendment by the stockholders, the Board of Directors may
abandon such proposed amendment without further action by the stockholders.

ARTICLE THIRTEEN

The Corporation shall have perpetual existence.
» » L

FOURTH: The foregoing amendment and restatement was approved by the
holders of the requisite nurnber of shares of said Corporation in accordance with Section 228 of
the DGCL.

FIFTH: That said amendment and restatement was duly adopted in accordance
with the provisions of Section 242 and 245 of the DGCL.
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IN WITNESS WHEREOF, this Amended and Restated Certificate of
Incorporation has been executed by the President of the Corporation on this _| _ day of October,

2001.
THERAMED, H_‘!C.
o o N P2/
" Dl s Womtier |
President
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The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "“"THERAMED, INC.", CHANGING
ITS NAME FROM "THERAMED, INC." TO "MAXCYTE, INC.", FILED IN THIS
OFFICE ON THE THIRTY-FIRST DAY OF DECEMBER, A.D. 2001, AT 1

O’CLOCK P.M.

Eiﬁbmmuut»xj;mLLAzg%Z&MxA4wJ
Harriet Smith Windsor, Secretary of State
AUTHENTICATICON: 1749722

2927945 8100

020257163 DATE: 04-30-02
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