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The ‘First State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "RIBOZYME PHARMACEUTICALS,
INC.", CHANGING ITS NAME FROM "RIBOZYME PEARMACEUTICALS, INC."
TO "SIRNA THERAPEUTICS, INC.", FILED IN THIS OFFICE ON TEE
SIXTEENTE DAY OF APRIL, A.D. 2003, AT 5:43 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State

2286195 8100 AUTHENTICATION: 2370285
g
030251419 o DATE: 04-16-03
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AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
RIBOZYME PHARMACEUTICALS, INC.

Ribozyme Pharmaceuticals, Inc., a corporation organized and existing under the laws of
the State of Delaware (the “Corporation'), hereby certifies as follows:

L. The narace of the Corporation is Ribozyme Pharmaceuticals, Inc. The datc of
filing of its original Certificate of Incorparation with the Secretary of State of the
State of Delawars was January 27, 1992.

2. The Corporation amended its Certificate of Incorporation by filing an Amended
and Restated Certificate of Incorpomation with the Sccretary of State of the State
of Delaware on April 17, 1996.

3. This Amended and Restated Certificate of Incorporation restates, integrates, and
further amends the provisions of the Amended and Restated Certificate of
Incarporation of the Corporation.

4. Thiz Amended and Restated Certificate of Incorporation was duly edopted in
accordance with Sectiong 242 and 245 of the Delaware General Corporation Law.

5. The text of thiv Amended and Restated Certificate of Incorporation is as follows:

L
Namg of Corporation. The new name of this corporation is Sima Therapeutics, Inc.

1L

Address of Corporation and Agent. The address of the registered office of the
Corporation in the State of Delaware is Corporation Trust Center, 1209 Orange Street, City of
Wilmington, County of New Castle, and the name of the registered agent of the Corporation in
the State of Delawarc st such address is The Corporation Trust Company,

HL

Purpoyg. The purpose of this corporation is to engage in any lawful act or activity for
which 2 corporation tmay be organized under the General Corporation Law of the State of
Declawarc,

State of Dalaware
Secretary of State
Division of Corporations
oy-466384 Delivered 05:48 PM 04/16/2003
FILED 05:48 PM 04/16/2003
SRY 030251419 ~ 2286195 FILE
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.

A.  Awmhorized Shares. This corporation is authorized to issue two classes of stock to
be designated, respectively, “Comman Stock™ and “Preferred Stock.” The total number of shares
which the Corporation is authorized to issuc is Sixty-five million 65,000,000 shares. Sixty
million 60,000,000 shares shall be Common Stock, each having 8 par value of $0.01. Five
million (5,000,000) sharcs shall be Preferred Stock, cach having a par value of $0.01.

The Preferred Siock may be issued from time to time in one or more series. The
Board of Directors is hereby authorized, by filing » certificate (a “Preferred Stock Dcsignation’)
pursuant to the Dclaware General Corporation Law, io fix or alter from time to time the
designation, powers, preferences and rights of the sharcy of each such series and the
qualifications, limitations or restrictions of any wholly unissued seties of Preferred Stock, and to
establish from time to time the mumber of shares constituting any such series or any of them; and
to increase ur decrease the number of shares of any series subsequent to the issuance of shares of
that series, but not below the number of shares of such series then outstanding. In case the
number of shares of any series shall be decreased in accordance with the foregoing sentence, the
shares constituting such decrease shall resume the status that they had prior to the adoption of the
resoiution originally fixing the number of shares of such series.

B. Seri nyverti X le Pr Stock. All cross-references in cach
subparagraph of this Section B of Article I'V refer to other subparagraphs in this Section B of
Article IV unless otherwise indicatcd,

(1)  Serics A Preferred Shares Designation. 25,000 shares of Preferred Stock
shall be designated and known as the “Series A Preferred Stock.™ Such pumber of shares may be
increased or decreascd by resolution of the Board of Directors of the Corporation after obuaining
the consent of 2 majotity in intercat of the holder(s) of the then-outstanding sharcs of Series A
Preferred Stock; provided, that no decrease shall reduce the number of shares of Series A
Preferred Stock to a number less than the number of shares then outstanding plus the sumber of
such sharcs issuable upon excercise of outstanding rights, optians or warsants or uUpon conversion
of outstanding securities issued by the Corporation.

(2)  Djvidend Provigions. Each share of Sexies A Preferred Stock, for a period
of six years from the date of first issuance of the Series A Preferred Stock, shall be entitled to
receive a mandatory dividend equal to 6.0% per year of the Original Issuc Price (a3 defined
below) thereof. Such dividend shall (1) compound on a scmi-annual basis, the first
compuunding to commence six months from January 7, 2000, and (2) be payable semi-annually
on cach succeeding six and }2-month anniversary of the first issuance, solely by the issuance of
additional sharcs of Series A Preferred Stouk, ut 8 price per share equal to the Original lssue
Price thereof, and not in cash. Fractional shares of Series A Preferred Stock shall be issuable
for purposes hereunder.

{3) iority; Liguidation Preference.

a) The Secrics A Preferred Stock, as to its liquidation pr=ference, shall
rank senjor to or pari passu with any future class or serics of
Preferred Stock issucd by the Campany; pari passu with the Scries

ny-466384 2
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B Convertible Preferred Stock, par value $0.01 per share (the
“Series B Preferred Stock™), and senior to the Company's
Coromon Stock.

b) In the event of any liquidation, dissolution or winding-up of the
affairs of the Corporation, whether voluntary or inrvoluntary,
(collectively, & “Liquidation™), before any payment of cash or
distribution of other property shall be mads to the holders of the
Common Stock or any other class or series of stock subordinate in

. -liquidation preference 1o the Series A Preferred Stock, the holders
of the Series A Preferred Stock and the Serics B Preferred Stock,
on 4 pro rata basis based on their aggregate liquidation preferences
then outstanding, shall be entitled to receive out of the assets of the
Corporation legally available for distribution 1o its sharcholders,

- .+~ theOriginal Issue Price per sharc (as appropriately adjusted for any
combinatiuns or divisians or similar recapitalizations affecting the
Scries A Preferred Stock after issuance) and accrued and unpeid
dividends thereon (the “Serics A Liquidation Preference”). As
used herein, the “Original Issue Price™ per share is $1,000.

c) If, upon any Liquidation, the assets of the Corporation available for
distnbution to its shareholders shall be insufficient to pay the
holders of the Series A Preferred Stock and the Series B Preferred
Stock the full amounts to which they shall be entitled, the holders
of the Series A Preferred Stock and the Series B Preferrcd Stock
shall share ratably (based on thewr respective outstanding aggregate
liquidation preferences) in any distribution of assets in proportion
to the respective amounts which would be payable 10 them in
respect of the shares held by them if all amounts payable to them
in respect of such were paid in full pursuant o Section 3(b).

d) After the distributions described in Section 3(c) above have been
paid, aubject to the rights of other series of preferred stock that
cxist or may from time to time come into existence, the remaining
asscty of the Corparation available for distribution to shareholders
shall be distributed among the holders of Caommon Stock pro rata
based on the number of shareg of Common Stock held by each.

(4)  Conversion. The holders of the Scrics A Preferred Stock shall bave
conversion rights (the “Series A Conversion Right™), through and inchiding date that is six years
afler the first issusmce of the Series A Preferred Stock (the “Canversion Termination Date™):

a) Right to Convert.

(1)  Each share of Series A Preferred Stock shall be convertible,
at the option of the holder thereof, at any time afler October
7, 2002, at the office of the Corporation or any transfer

ny-466384 3
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agent for such stock, info such aumber of fully paid and
non-assessable shares of Commeon Stock as is determined
by dividing (x) the sum of the Original Issus Price of such
share 0f Scrics A Preferred Stock and all accrued and
unpaid dividends thereon by (y) the Series A Conversion
Price (as defined below). The “Series A Conversion Price”
shall be (w) $12.00; provided, that such conversion oceurs
on or prior to the date that is three years after the date of
issuance, (x) $13,20; provided, that such conversion occurs
after the date that is three years after the date of issuance
but on or prior to the date that is four years after the date of
issuance, (y) $14.40; provided, that such conversion occurs
after the date that is four years after the date of issuance but
on or prior to the date that is five years after the date of
issuance and (z) $15.00; provided, that such conversion
oceurs ufier the date that is five years after the date of
issuance (and the Series A Conversion Pricc shall be
subject to adjustment as set forth below in this Section
4(a)). Notwithstanding the above, the holder(s) of the
Series A Preferred Stock shall have the right, at the option
of such holdcr(s), at any time within the two-year period
after the issuance thereof, to cause the Company
atomatically to convert the Series A Preferred Stock into
shares of Common Stock at the Series A Conversion Price
then in effect, upon the occurrence of any of the following:
(i) a merger, consolidation or similar transaction involving
the Corporation or (ii) the transactions involving the
Corporation in a sharc-for-share merger or similar
trapsaction.

Before any.holder of Series A Preferred Stock shall be
entitled to convert such shares into shares of Common
Stock, such holder shall surrender the certificate or
certificates therefor, duly endorsed, at the office of the
Corporation or of any transfer agent for the Series A
Preferved Stock, and shall give written notice to the
Corporation at its principal corporate office, of the clection
to coovert the same and shall stato therein the name or
pames in which the certificate or certificates for shares of
Common Stock are to be issued. The Corporation shall, es
5000 as practicable thereafter, issue and deliver at such
office to such holder of Senies A Prefared Stock, or w the
naminee or pominees of such holder, a certificatc or
certificates for the number of shares of Common Stock to
which such holder shall be entitled as set forth above.
Such conversion yhall be deerned to have been made
immediately prior to the clase of business on the date of

4
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such surrender of the shares of Series A Preferred Stock to
be converted, and the person or persons catitied to receive
the shares of Common Stock issuable upon such
conversion shall be treated for all purposes as the rocord
holder or holders of such shares of Common Stock as of
such date.

(3) Inthe event the Corporation should at any time fix a record
date for the cffectuation of a split or subdivision of the
outstanding shares of Common Stock or the determination
of holders of Common Stock entitled to reccive a dividend
or other distribution payuble in additiona] shares of
Commen Stock or other securities or rights convertible

. , into, or entitling the holder thereof to receive directly or
indirectly, additional shares of Common Stock (hercinafter
referred to as “Common Stock Equivalents™) without
payment of any consideration by such bolder for the
additional sharcs of Common Stock or the Comunon Stock
Equivalents (including the additional shares of Corumon
Stock issuable upon conversion or exercise thereof) or with
payment that is less than the Series A Conversion Price
then in cffect, then, as of such record date (ar the date of
such dividend distribution, split or subdivision if no record
date is fixed), tho Sexies A Couversion Pricc of the Series A
Prefermed Stock shall be appropriately decreased so that the
aumber of shares of Common Stook issueble on conversion
of each share of such serics shall be increased in proportion
to such increase of the aggregate of (a) shares of Common
Stock oustanding and (b) those issuable with raspect to
such Common Stock Equivalents, with the number of
shares issuahle with respect to Common Stock Equivalents
determined from time to time as provided in Section 4(a)(5)
below. . -

(4)  If the oumber of shares of Commeon Stock outstanding at
any time ia decreased by a combination of the outstanding
shares of Common Stock, then, following the record date of
such combination, the Series A Conversion Price for the
Sexiea A Preferred Stock shall be appropriately increased so
that the number of shares of Common Stock issuable on
conversion of each share of such series shall be decreased
in proportion to such decreasc in outstanding shares.

(5)  The following provigions shall apply for purposes of this
Section 4(a):

ny-466384 5
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{a)  The aggregate maximum mumber of sharce of Common Stock deliverable
upon canversion or exercise of Common Stock Equivalents {assuming the satisfaction of
any conditions to convertibility or exercisability, including, without limitation, the
passage of time, but without taking inte amount potential antidilution adjustmenits) shall
be¢ decraed to have been issued at the time such Corargon Stock Equivalents were issued.

(b) - Inthe event of any change in the nurnber of shares of Common Stock
deliverable or in the consideration payable to the Corporation upon conversion or
exercise of such Common Stock Equivalents including, but not limited to, a change
resulting from the entidilution provisions thereof, the Series A Conversion Price of the
Series A Preferred Stock, o the extent in any way affected by or computed using yuch
Common Stock Equivalents, shall be recomputed to reflect such change, but no further
adjustment shall be made for the actual issuance of Common Stock or apy payment of
such consideration upon the exercise of any such optioas or. rights or the conversion or
exchange of such sccurities.

(¢)  Upon the termination or expiration of the convertibility or excreisability of
any such Common Stock Equivalents, the Scries A Conversion Price of the Series A
Preferred Stock, to the extent in any way affected by ar computed using such Common:
Stock Equivalents, shall be recomputed to reflect the issusnce of only the pumber of
shares of Commeon Stock (and Common Stock Equivalents which remain convertible or

exercisable) actually issucd npon the conversion or exercise of such Common Stock
Equivalents,

(5)  Exchenge Right Provided that (a) all of the shares of Series A Preferred
Stock initially issued and sold by the Corporation to Blan International Scrvices, Ltd., 8 Bermuda
exempted limited liability company (“EIS™), have not been converted, as provided in Sectian 4
above, and (b) the Exchange Termination Date (as defined below) shall not have occurred, the
holders of the Series A Preferred Stock (acting by act of the majority bolders thereof) shall bave
the right to exchange all of their shares of Series A Preferred Stock (the “Exchange Right™) of
the Corporation for initially 3,612 sharcs of rion-voting convertible preferred shares (the
“Preferred Shares™) (as adjusted for any combinations or divisions or similar recapitalizations) of
Medizyme Pharmaceutical Lid., a Bermuda exempied limited liability company (“Newco™), held
by the Corporation, so that, in any event, after giving effect to the exercise of the Bxchange
Right, EIS and the Corporation will each hold 50% of the total oulstanding share capital of
Newco, on a fully diluted basis, assuming that acither EIS nor the Corporstion has sold any
shares of Neweo. Upon exercise of the Exchange Right, the Preferred Shares held by the
Corporation shall be transfcrred legally and beneficially to EIS,

The rights of the holders to exercise the Exchange Right shall commence at any time
after October 7, 2002 and shall terminate and be of no further fotce and cffect on the date that is
the later of (3) seven months thereafler and (fi) the completion of Newco's development period,
as agreed in the business plan of Newco and as sct forth in the Subscription, Joint Development
and Operating A greement dated as of January 7, 2000, among Elan Pharmaceuticals
Technologies, a division, of Elan Corporation, ple, an Insh public limited company, EIS, Elan
Phanms Tnternational Limited, an Irish corporation (“EPIL™), Newcn and the Corporation {lhe
“Exchange Termination Date™).

ny-466334 6
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Upon exercise of the Exchange Right, the shares of Series A Preferred Stock originally
purchased from the Corporation, but not including any of the accrued and unpaid dividends
therean (al] of which shall remain outstanding), shall be canceled and shall na longet be entitled
to any Tights in the Corporation. If any shares of the Sesies A Prefesred Stock (other than shares
in respect of accroed dividends) are converted pursuant 10 Section 4(3), to shares of Common
Stock, the Exchange Right with respect to the shares of Series A Preferred Stock originally
purchascd from the Corporation, but not including any of the accrued and unpaid dividends
thereon, shall be canceled and shall no longer be entitled to any rights in the Corporation. In
order to exercise the Exchenge Right, the holders shall provide writtea notice theteof 1o the
Corporation, sctting forth (a) the fact that such holders intend to exercise the Exchange Right,
and (b) the propoted date for such exercisc (the “Exercise Date”), which shall be betwees 10 and
30 days after the date of such notice. On the [xercise Date, (y) the holders shall tender their
shares of Series A Preferred Stock to the Corporarion for canceliation, and (2) the Corporation
shall cause to be delivered to EIS, acting on behalf of such kolders, such shares of Newco. The
holders and the Corporation shall take all other necessary or appropriate actions in coonection
with or w effect such closing. Scction 3(c) of the Sccurities Purchase Agreement, dated as of
January 7, 2000, between EIS and the Corporation contains certain additional provisions rclating
io the Exchange Right.

(6) Other Distributiogs. On or prior to the Conversion Termination Date, in
the event the Corporation shall declare e distribution payable in securitics of other catitics,
evidences of indebtedness issued by the Corporation or other entitics, assets (excluding cash
dividends) or options or rights not referred to in Section 4, then, in each such case for the
purpose of this Section 6, the holders of the Series A Preferred Stock shall be entitled to a
proportionate share of any such distribution as though they were the holders of the number of
shayes of Common Stock of the Corporation into which their shares of Serics A Preferred
Stock would ba convertible as of the record date fixed for the determination of the holders of
Common Stock of the Corporation entitled 1o receive such distribution.

(7)  Resapitalizations. On er prior to the Conversian Texmination Date, if at
any time or from time to titne 1here shall be a recapitalization of the Common Stock (other than a
subdivision, combination or merger or sale of assets provided for in Section 3 or Section 4
hercof) provision shall be made so that the holders of the Series A Preferred Stock shall
thereafler be entitled to receive upon conversion of the Serics A Preferred Stock the number of
shares of stock or other securitics or property of the Corporstion or otherwise, to which a holder
of Common Stock deliverable upon converzion would have been entitled on such
recapiialization. In any such case, appropriate adjustment shall be made in the application of the
provisions of Sectiun 4 with respect to the rights of the holders of the Series A Preferred Stock
afler the recapitalization 1o the end that the provisions of Section 4 (including adjustment of the
Series A Conversion Price then in cffect and the number of shares purchasable upon conversion

of the Series A Preferred Stock) shall be applicable afler that event as nearly equivalent as may
be practicable.

{8)  No Impairment. The Corporation will not, by amendment of Cettificate of
Incorporation cr through any reorganization, recapitalization, transfer of assets, consolidation,
merger, dissolution, issuance or sale of securities or any other voluntary action, avaid or seek 10
avoid the observance or perfarmance of any of the terms to be observed or performed hereunder

ny-466384 7
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by the Corporation, but will at all times in good faith assist in the carrying out of all the
provisions hereof and in the taking of all such action as may be necessary or appropriate in order
to protect the Series A Conversion Right and Exchange Right of the holders of the Series A
Preforred Stock against impairment.

)] N i ares an i t j ents.

a) No fractional shares shall be issued upon the conversion of any
sharc or shares of the Serics A Preferred Stock, and the number of
shares of Comumon Stock (o be issued shall be rounded to the
nearcst whole share. Whether or not fractional shares arc issuablc
upon such conversion shall be determined oo the basis of the
aggregate number of shares of Serics A Preferred Stock each
holder is at the ime converting into Commeon Stock and the
aggregate nurnber of shares of Common Stock issuable to each
such holder upont such conversion.

b) Upon the occurrence of cach edjustment or readjustment of the
Series A Conversion Price pursuant to Section 4, the Carporation,
at its expense, shall promptly compute such adjustment or
readjustment in scoordance with the terms hereof and prepare and
furnish 10 each holder of shares of Series A Preferred Stock a
certificate setting forth such adjustment or readjustment and
showing in dctail the facts upon which such adjustment or
readjustment is based. The Corporation shall, upon the written
request at any time of any holder of Series A Prefesred Stock,
furnish or cause to be furnished to such holder a like certificate
setting forth (i) such adjustment and readjustment, (ii) the Scries
A Conversion Pricc at the time in effect, and (iii) the number of
shares of Common Stock and the amount, if any, of other
property which at the time would be received upon the
conversion of a share of Series A Proferrod Stock.

(10) ion tock Jss n Conversion. The Corporation shall
at all times reserve and keep available out of its authorized but unissued shares of Commeon
Stock, solely for the purposec of effecting the conversion of the sharcs of the Serles A Preferred
Stock, such number of its shares of Common Stock that shall from time to time be sufficient 1o
effect the conversion of all outstanding shares of the Series A Profared Stock; and if at any
lime the number of authorized but unissued shares of Common Stock nol otherwise reserved
for issuance shall not be sufficient to effect the conversion of all then outstanding sharcs of the
Series A Preferrcd Stock, in addibion to such other remedies as shall be avaijlable to the ho1dcrs
of such Series A Preferred Stock, the Corporation will take such corporate action that may, in
the opinion of its counsel, be necessary to increcase its authorized but unissued shares of
Comumon Stock to such number of shares as shall be sufficieat for such purposes, including
without limitation, engaging in best efforts ta obtain the requisite shareholder approval of any
nccessary amendment to its Cerlificate of Incorporation.

ny-466384 8
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(11) Notices. Any notice required by the provisions bereof to be givea to the
holders of shares of Series A Preferred Stock shall be deemed given on the date of service if
scrved personally on the party to whom notice is to be given, or on the date of transmittal of
services by facsimile transmission to the party to whom notice i3 to be given, and addressed to
¢ach holder of record at his address appearing on the boaks of the Corporation.

(12) Yoting Rights. Subject to Section 13 below, holders of Serjes A
Preferred Stack shall not be entitled lo vote, including with respect to the election of dircctors
of the Corporation. ‘

(13) Protectivg Provisions. Subject to the nghts of any series of preferred stock
that cxist or may from time o time come into existence, 30 long as any shares of Serics A
Preferred Stock are outstanding, the Corporation shall pot without first obtaining the approval
(by vote or written consent, as provided by law) of the holders of at least a majority of the then-
outstanding shares of Series A Preferred Stock, voting separately as a serics:

a) amend its Certificate of Incorporation 80 as to affect adversely the
shares of Series A Preferred Stock or any holder thercof (including
by creating any additional classes or series of prefemred stock with
a liquidation preference or other rights semior to the Series A

Preferred Stock); or
b)  change the rights of the holders of the Series A Preferred Stock in
any other respeot.
(14)  Statns of Converted Stock. In the event any shares of Series A Preferred

Stock shall be converted pursuant to Section 4 or exchanged pursuant to Scction 5 hereof, the
shares so converted or exchanged shall be canceled and shall not be reissuable by the
Corporation. The Catificate of Incorporation af the Corporation shell be appropriately
amended to cffect the corresponding reduction in the Corporation’s authorized capital stock.

(15) Term. In the event that the Series A Preferred Stock shall not have bean
oonverted into shares of Common Stock or exchanged, as provided in Section 5 above, on or
prior to the date that is the later of (A) six years after the date hereof and (B) the Exchange
Termination Date, the Serics A Preferred Stock shall either, at the option of the Corporation,
(i) remain outstanding or (ii} be repaid in amount equal to the Series A Liquidation Preference
plus accrucd dividends thereon, in cash or by the issuance of ghares at the Corporation’s
Common Stock based on the then-current Coaversion Price.

C. Seryes B Convertible Preforred Stock. All croas-references in each
subparagraph of this Section C of Article IV refer to other subparagraphs in this Section C of
Anticle 1V unless otherwise indicated.

(1)  Designation. 25,000 shares of Preferred Stock shall be designated and
known as the “Series B Preferred Stock.” Such number of shares may be increased or decreased
by resolution of the Board of Directors of the Camparation after obtaining the consent of a
majority in intcrest of the holdex(s) of the then-outstanding shares of Series B Preferred Stock;
provided, that no decrease shall reduce the nomber of shares of Series B Preferred Stock to 2

ny-466384 9

PATENT
REEL: 014169 FRAME: 0145



FR0M CORPORATION TRUST WILM TEAN 82

(WED) 4. 16703 16:05/5T. 16:00/NC. 4863796807 ? !|

number less than the number of shares then outstarding plusg the nuraber of such shares
issuable upon exercise of outstanding rights, options or warrants or upon conversion of
outsianding securitics issued by the Corporation.

purposcs hereunder.

ny-466384

Dividend Provisiony, Each sharc of Series B Preferred Stock, for a period
of six years from the date of first issuance of the Scries B Preferred Stock shall be entitled to
receive a mandatory dividend equal to 12.0% per ycar of the Original Issue Price (a3 defined
betow) thereof. Such dividend shall (1) compound on & semi-anoual basis, the first
compounding 0 commence six months from the date hereof, and (2) be payable sermi-annualty
on cach succeeding six and 12-month anniversary of the first issuance, solely by the issuance of
additional shares of Series B Preferred Stock, at a price per share equal to the Original Issue
Price thereof, and not in cash. Fractional shares of Series B Preferred Stock shall be issusble for

Seniority: 'Ligui_(!g' tion Preference.

a)

b)

The Series B Preferred Stock, as to its liquidation preference,
shall rank senior to or pari passu with any existing or future class
or scries of Preferred Stock issued by the Company; pari passu
with the Serics A Preferred Stock; and senior to the Company's
Common Stock.

In the ovent of any Liquidation (as defined in Section B of Article
1V hereof), before any payment of cash or distribution of other
property shall be made to the holders of the Common Stock or
any other class or series of stock subordinate in liquidation
preference to the Series B Preferred Stock, the holders of the
Series A Proferrcd Stock and Series B Preforred Stock, on a pro
rata basis based on their aggregate liquidadon preferences then
outstanding shall be cnbitled to receive out of the assets of the
Corporation legaily available for distribution to its sharcholders,
the Oriyinal Issu¢ Price per share (as appropriately adjusted for
any combinations or divisions or similar iccapitalizations
affecting the Secies B Preferred Stock afier issuance) and accrued
and unpaid dividends thereon {ibe “Series B Liguidation
Preference™). As used herein, the “*Original Issue Price™ per share
is $1,000.

If, upon any Liquidation, the asscts of the Corporation available for
distribution to its sharehoiders shall be insufficient to pay the
holders of the Serles A Preferred Stock and Series B Preferred
Stock the full amounts to which they shall be entitled, the holders
of the Series A Preferred Stock and Sexics B Preferred Stock shall
share ratably (based on their respective outstanding aggregate
liguidstion preferences) in any distribution of assets in proportion
10 the respective amounts which would be payabic o them in

10
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respect of the shares held by them if all amounts payable to them
in respect of such were paid in full pursuant to Section 3(b).

d) Aficr the distributions described in Section 3(¢) above have been
paid, subject to the rights of other series of preferred stock that
cxist or may from time to time come into existence, the remaining
assets of the Corporation available for diswibution to
shareholders shall be distributed among the holders of Comman
Stock pro rata based on the number of shares of Common Stock
held by each.

(4) Cogversion. The holders of the Secies B Preferred Stock shall have
conversion rights (the “Series B Conversion Right'™), through and including the date that is six
years after the first issuance of any shares of Series B Preferred Stock (the “Conversion
Termination Date™).

a) Right to Convert.

(1)  Each share of Series B Preforred Stock shail be convertible,
at the option of the holder thereof, at any time, at the office
of the Corporation or any transfer agent for such stock, into
such aumber of fully paid and non-gssessable shares of
Common Stock 23 is detenmined by dividing (x) the sum of
the Original Issue Price of such share of Series B Prefemred
Stock and all accrued and unpaid dividends thereon by (y)
the Sedes B Conversion Price (as defined below). The
“Series B Conversion Price” shall for cach issue of Series B
Preferred Stock be ¢ price equal to 150% of the average
closing price of the Comupon Stock for the 60 trading days
prior to the date of written notice of such purchase request
of the Company for the purchase of such issue of Series B
Prefared Stock,

{2)  Before sny holder of Series B Preferred Stock shall be
entitled to convert such shares into shares of Common
Stock, such holder shall surrender the certifftate or
certificates therefor, duly endorsed, a1 the office of the
Corporation or of any transfer agent for the Scrics B
Preferred Stock, and shall give written notice 10 the
Corporeation at its principal corporate office, of the clection
to canvert the same and shall state therain the name or
names in which the certificate or certificates for sheres of
Common Stock are to be issued. The Corporation shall, as
soon as pructicable thereafter, issue and deliver at such
office to such holder of Series B Preferred Stock, or to the
nomince or sominces of such holda, a certificatc or
certificates for the number of shares of Commaon Stock to

ny-466334 11
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which such holder shall be entitled as set forth above, Such
conversion shall be dezmed to have been made
immediately prior to the close of business on the date of
such surrender of the shares of Series B Preferred Stock to
be converted, and the person or persons entitled to recaive
the shares of Common Stock issuable upon such conversion
shall be treated for all purposes as the record holder or
holders of such sharcs of Common Stock as of such date.

(3)  Inthe cvent the Corporation should at any time fix a record
date for the effectuation of a split or subdivision of the
outstanding shares of Common Stock or the determination
of holders of Coramon Stock entitled to receive a dividend
or other distribution payable in additional shares of
Common Stock or Common Stock Equivalents without
payment of any consideration by such holder for the
additional shares of Common Stnck or the Common Stock
Equivalents (including the additional shares of Common
Stock issuable upon cooversion or exercise thereof) or with
payment that is less than the Series B Conversion Price
then in effect, then, as of such record date (or the date of
such dividend distribution, split or subdivision if no record
date is fixed), the Series B Conversion Price of the Series B
Preferred Stock shall be appropriately decreased so that the
number of shares of Common Stock issuable on conversion
of each sharc of such series shall be increased in proportion
to such increase of the aggregate of (a) shares of Common
Stock outstanding and (b) those issuable with respect to
such Comtmon Slock Equivalents, with the sumber of
shares issuable with respect te Comreen Stock Equivalents
determnined from time to time as provided in Section 4(2)(5)
below, '

(4)  If the number of sharcs of Common Stock outstanding at
any time is decreased by a combination of the outstanding
shares of Common Stock, then, following the rocord date of
such combination, the Sexries B Conversion Price for the
Series B Preferrad Stock shall be appropriately increased so
that the number of shares of Common Stock issuable on
conversion of each share of such series shall be decreased
in proportion to such decrease in outstanding shares.

(5) The following moﬁiom shall apply for purmposes of this
Section 4{a):

(8) - The aggregute maximum number of shares
of Common Stock deliverable upon conversion or exercise

ny-466384 12
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of Common Stock Equivalents (assuming the sstisfaction
of any conditions to convertibility or exercisability,
including, without limitation, the passage of time, but
without taking into account potential aniidilution
adjustments) shall be decmed 1o have been issued al the
time such Common Stock Equivalents were issued.

(b) Inthe event of any change in the number of
shares of Common Stock deliverablc or in the consideration
payable to the Corporation upon conversion or exercise of
such Common Stock Equivalents including, but not limited
10, a change resulting from the antidilution provisions
thereof, the Series B Conversion Price of the Series B
Preferred Stock, to the extent in any way affected by or
computed using such Common Stock Equivalents, shall be
recomputed to reflect such change, but no further
adjustment shall be made for the actual issuance of
Cormuman Stock or any payment of such consideration upon
the exercise of any such options or rights or the conversion
or exchange of such securities.

(c)  Upon the termination or expiration of the
convertibility or exercisability of any such Common Stock
Equivalents, the Serics B Conversion Price of the Series B
Preferred Stock, to the cxtent in any way affected by qr
computed using such Common Stock Equivalents, shall be
recomputed to reflect the issuance of only the number of
shares of Common Stock (and Common Stock Equivalents
which remain convertible or exercisable) actually issued
upon the conversion or exercise of such Common Stock

- Equivaleats, -

(5)  Exchange Right In the event that EIS (as defined in Section B of Article
IV hereof) shall have exercised the Exchange Rigiit (as defined in Section B of Asticle IV
hereof), EIS shall, at its option, within 30 days thereof, (i) causc to be paid 1o the Corporation, an
amount equal to 30.1% of the aggregate amount of the Development Funding (a8 such term is
defined in the Funding Agreement, dated as of January 7, 2000, among EIS, Newco, EPIL, the
Corporation and Elan (as such teems ars defined in Section B of Article IV hereof) to date
provided by each of the partics Newca), in accordance with the terms of the Funding A greement,
including any accrued and unpaid interest and/or dividends paid to EIS thereon, fiom and after
the date hereof and until the date of such exercise, ar (ii) surrender for cancellation, including
any accrucd and unpaid interest and/or dividends therean paid to EIS, a portion of each issuance
of Series B Preferred Stock having an aggregate Qripinal lssue Price equal to 30.1% of the total
amount of Development Funding provided by each of the parties to Newco, in accordance with
the terms of the Funding Agreement in connection with the issuance of such Series B Preferred
Stock, from and after the date hereof and until the date of the exercise of the Exchange Right,
against the oulstunding Series B Preferred Stock, if any, and/er the convertible promissory notc
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dated as of January 7, 2000 by the Corporation in favor of EIS in the original principal amount of
$12.015 million or (jii) effect a combination of (i) and (ii) above if applicable.

(6}  Other Distributiony. On or prior to the Conversion Temination Date, in
the event the Corporation shall declare a distribution payable in securities of other parsons,
evidences of indebtedness issued by the Corporation or other persons, assets (excluding cash
dividends) or options or rights not referred to in Section 4, then, in each such case for the
purpose of this Scction 6, the holders of the Series B Preferred Stock shall be entitled to a

- proportionate share of uny such distribution as though they were the holders of the number of
sharcs of Common Stock of the Corporation into which their shares of Series B Preferred
Stock would be convertible as of the record date fixed for the determination of the holders of
Common Stock of the Corporation entitled to receive such distribution.

() Recapitalizations. On or prior 1o the Conversion Termination Date, if al
anty time or from titoe 10 time there shall be a recapitalization of the Coromon Stock (other than a
subdivision, combination ot merger or sale of assets provided for in Section 3 or Section 4
hereof) provision shall be made so that the holders of the Serics B Preferred Stock shall
thereafler be entitled to receive upon conversion of the Serics B Preferred Stock the number of
shares of stock or other securities or property of the Corporation or otherwise, to which a holder
of Common Stock deliverable upon conversion would have been endiled on such
recapitalization. [n any such case, appropriate adjustment shal) be made in the application of the
provisions of Section 4 with respect 1o the rights of the holders of the Seres B Preferred Stock
after the recapitalization io the end that the provisions of Section 4 (including adjustraent of the
Secies B Conversion Price then in effect and the number of shares purchasable upon conversion

of the Series B Preferred Stock) shall be applicable aficr that event aa nearly equivalent as may
be practicable.

(8)  No lmpairmen(. The Corporation will not, by amendment of it
Certificate of Incorporation or through any reorganization, recapitalization, transfer of assets,
consolidation, merger, dissolution, issuance or sale of securitics or any other voluntary action,
avoid or scek to avoid the observance or performance of any of the terms to be observed or
pearformed hereunder by the Corporation, but will at all times in good faith assist in the
carrying out of all the provisions hereof and in the taking of all such action as may be
necessary or appropriate in order to protect the Series B Conversion Rights and Exchange
Right of the holders of the Scrics B Preferred Stock against impairment.

(5)  NoFractiona) Shares and Certificate as tg Adjystments.

8)  No fractional shares shall be issued upon the conversion of any
share or shares of the Scrics B Prefared Stock, and the number of
shares of Comsmon Stock (o be issusd shall be rounded to the
ncarcst whole share. Whether or not fractionat shares are issuable
upon such conversion shall be determined oo the basis of the
aggregate number of sharcs of Series B Preferred Stock each
holder is at the time converting into Common Stock and the
aggregate number of shares of Common Stock issuable 1o each
such holder upon such conversion.
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b) Upon the occumrence of each adjustment or readjustmeat of the
Setics B Conversion Price pursuant to Scction 4, the Corporation,
at its expenss, shall prompuy compute such adjustrent or
readjustment in accordance with the terms hereof and prepare and
furnish to each holder of shares of Series B Preferred Stock a
certificate setting forth such adjustment or readjustment and
showing in detall the facts upon which such adjustment or
readjustment is based. The Corporation ghall, upon the written
request at any time of any holder of Series B Preferred Stock,
furnish or cause to be furnished to such holder a like certificate
setting forth (i) such adjustment and readjustment, (ii) the Serics
B Conversion Price at the time in effect, and (iii) the number of
shares of Conunon Stock and the amount, if any, of other
property which at the time would be received upon the’

- conversion of a sharc of Serizs B Preferred Stock.

(10)  Rescrvation of Stock Jssusble Upon Conversion. The Corporation shall

at all imes reserve and keep available out of its authorized but unissued shares of Common
Stock, solely for the purpose of effecting the conversion of the shurcs of the Scries B Preferred
Stock, such number of its shares of Common Stock that shall from time to time be sufficient to
effect the conversion of all outstanding shares of the Scries B Preferred Stock; and if at any
time the number of authorized but unissued shares of Common Stock not otherwise reserved
for issuance shall not be sufficient to effect the conversion of all then outstanding shares of the
Scries B Preferred Stock, in addition to such other remedies as shall be available to the holders
of such Series B Preferred Stock, the Corporation will take such corporule uction that may, in
the opinion of its counsel, be necessary to increase its authorized but unissued shares of
Common Stock 10 such number of sharcs as shall be sufficient for such purposes, including
without limitation, engaging in best efforts to obtain the requisite sharcholder approval of any
necessary amendment (o jts Certificate of Incorporation.

(11) Notices. Any notice required by the provisions hereof to be given to the -
holders of shares of Series B Preferred Stock shall be dermed given on the date of service if
served personally on the party to whom notice is to be given, or on the date of transmittal of
services by facsimile transmission to the party to whom notice is to be gives, and addressed to
cach holder of record ar his address appearing on the books of the Corparation.

(12) Repurchases or Redemptions of the Series B Preferred Stock. (a) The
Scries B Prefarred Stock shall be redeemable, in whole or in part (in increments of at Icast
3250,000), at the option of the Corporation for cash at 100% of the Original Issue Price plus
accrued dividends (the “Redemption Price”), s0 long as all of the amouats provided (o be
funded as sct forth in the Securities Purchase Agreement, deted as of January 7, 2000, between
EIS and the Corporation, have been funded or the Corporation has waived its right to any
additional funding. Any shares of Serics B Preferred Stock called for redemption shall no
longer be entitled to the Conversion Right.

(o)  The Corporation shall notify the holders ot the Serics B Preferred Stock in
writing setting forth (a) the terrns of the redemption of the Serics B Preferred Stock, and (b) the
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proposed date for such redemption (the “Redemption Datc™), which shall be berween 10 and 30
days after the date of such notice. On the Redemption Date, (x) the Corporation shall pay in cash
an amount equal 1o the Redemption Price to the holders of the Series B Preferred Stock by check
or wire transfer to an account designated by such holders, and (y) the holders shall tender their
shares of Series B Preferred Stock, subject to the redemption, to the Corporation, for
cancellation. The holders and the Corporation shall take all other necessary or approprinte
actions in connection with or to effect such closing.

- (13) YotingRights. Subject fo Section 14 below, bolders of Scries B Preferred
Stock shall not be entitted to vots, including with respect to the election of directors of the
Corporation.

(14)  Protective Provigions. Subject to the rights of any series of preferred stock
that exists or may from time to time come into existence, so long as any shares of Serics B
Prefeered Stock are outstanding, the Corporation shall not without first obtaining the approval
(by vote or written conseat, as provided by law) of the-holders of at least 2 majority of the then-
outstanding sharcs of Series B Preferred Stock, voting scparately as a series:

a) emend its Cestificate of Incorporation so as to affect adversely the
shares of Series B Preferred Stock or any holder thereof (including
by creating any additional classes or series of preferred stock with
a liquidation preference or other rights senior {0 with the Scrics B

Preferred Stock); or
b) change the rights of the holders of the Series B Preferred Stock in
any other respect.
(s) ' Statug of Converted Stock. In the event any shares of Series B Preferred

Stock shall be converted pursnant to Scction 4, the sharcs so converted or exchanged shall be -
canceled and shall not be reissuable by the Corporation. The Certificate of Incorporation of the
Corporation shall be appropriately amended to effect the corresponding reduction int the :
Corporation’s authorized capital stock.

{16) Tem. tn the cvent that the Serics B Preferred Stock shall not have been
converted into shares of Common Stock or exchanged, as provided in Section § above, an or

prior to the dnte that is the later of (A) six years afier the date hereof and (B) the Exchange

Termination Date, the Scries B Preferred Stock shall cither, at the option of the Corporation,
(1) remain outstanding or (i} be ropeid in amount equal to the Serics B Liquidation Preference
plus accrued dividends thereon, in cash or by the issuance of shares at the Corporation's
Common Stock based on the then-current Conversion Price.

Vv,

A, Reverse Stock Split.

(1) BEffective 12:0] a.m. on April 16, 2003 (the "Effective Time™) all shares of
Common Stock of the Corporation issued and outstanding immediately prior to the Effective
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Time (*Cld Common Stock”) shall be and hereby are automatically combined and reclassified
(the “Reverse Split’™), without any action on the part of the holder thereof, as follows: every six
shares of Old Common Stock shall be combined and reclassified (the “Reverse Stock Split™) as
one share of izsued and outstanding Common Stock (*“New Common Stock™). The Corporation
ghall not issue fractional shares on account of the Reverse Stock Split. Any fractional sharc
resulting from such change shall be rounded upward to the next higher whole share of New
Common Stock.

(2) Following the Effective Time, each holder of Old Common Stock shall be
cnnﬂod 1o receive upon surrender of such holder’s certificatc(s) representing Old Common Stock
(whether one or mure, “Old Certificates™) for cancellation pursuant o procedures adopted by the
Corporation, a certificate(s) representing the number of whole shares of New Common Stock
(Whether one or more, “New Cestificates”) into which and for which the shares of Old Common
Stock formerly represented by such Old Certificates so surrendered arc reclassified under the
termns hereof. From and after the Effective Time, Old Cetificates shall represent only the right
to reccive New Cartificates, The Corporation shall not recognize on its stock record books any
purported transfer of any fractional share of Common Stack of the Corporation.

VI

A.  Management. For the management of the business and for the conduct of the
affairs of the Corporation, and in further definition, limitation and regulation of the powers of
the Corporation, of its directors and of its stockholders or any class thereof, as the casc may be,
it is further provided that:

B, Board of Directors.

()  Thbe management of the business and the conduct of the affairs of the
Corporatjon shall be vested in its Board of Directors. The number of directors which shall
constitute the whole Board of Dirvctors shall be designaled in the Second Amended and
Restated Bylaws of the Corporation (the “Bylaws™). The direciors shall be divided into three
classes with the term of office of the first class (Class I) 1o expire at the annual meenng of
stockholders held in 2003; the term of office of the second class (Class II) to expire at the
annual meeting of stockholdm held in 2004; the term of office of the third class (Class ITI) to
expire at the annual mecting of stockholders held in 2005; and, thereafter, for each such term

to expire at each third succeeding annual meeting of stockholders after such election,

(2)  Subject 10 the rights of the holders of any serics of Preferred Stock to elect
additional directors under specified circumstances, directors shal] be elected at each annua)
mecting of stockholders for a term of one year. Each director shall serve until his successor is
duly elected and qualified or until his death, resignation or removal. No decrease in the number
of directors constituting the Board of Directors shall shorten the term of any incumbent director.

(3)  Elections of dircctors need nol be by written ballot unless the Bylaws of
the Corporation shall so provide.
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(4)  Subject to the rights of the holders of any series of Preferred Stock, no
director shall be removed without cause. Subjecct to any limitatons imposed by law, the Board
of Directors or any individual director may be removed from office at any time with cause by

the aftirmative vote of the holders of a majority of the outstanding voting stock of the
Corporation.

(5)  Subject to the rights of the holders of any series of Preferred Stock, any
vacancies on the Board of Directors resulting from death, resignation, disqualification, removal
or other causes and any newly created directorships resulting from any increase in the number of
directors, shall, unless the Board of Directors determines by resolution that any such vacancies or
newly created direciorships shall be filled by the stockholders, except as otherwise provided by
law, be filled only by the affirmative vote of a majority of the directors then in office, even
though less than a quorum of the Board of Dircciors, and not by the stockholders. Any director
elected in accordance with the preceding sentence shall hold office for the remainder of the full
term of the director for which the vacancy was created or occurred and until such director’s
successor shall have been elected and qualified.

C.  Stockholders.

{1)  Subject to paragraph (6) of Article VI of the Bylaws, the Bylaws may be
altered or amended or new Bylaws adopted by the affirmative vote of at least sixty-six and
two-thirds percent (66-2/3%) of the voting power of all of the then outstanding voting stock of

the Corporation. The Board of Directors shall also have the power o adopl, amend, or repeal
Bylaws.

(2)  Any action required to be taken, or any action which may be taken, at
any annual or special meeting of stockholders of the Corporation, may be taken without a
meeting, without prior notice and without a vote, by the holders of outstanding stock having
not less than the minimum number of votes that would be necessary to authorize or take such
action al 8 meeting at which all shares entitled to vote thereon were present and voted.

(3)  Special meetings of the stockholders of the Corporation may be called, for
any purpose nr purposes, by (i) the Chairman of the Board of Directors, (ii) the Chicf Exccutive
Officer, or (ifi) the Board of Directors pursuant to a resolution, and shall be held at such place,
on such date, and at such time as the Board of Directors shall fix.

(4)  Advance notice of stockholder nominations for the election of directors
and of business to be brought by stockholders before any meeting of the stockholders of the
Corporation shall be given in the manner provided in the Bylaws of the Corporation.

VIL

A Limitation of Liability. A director of the Corporation shall not be personally
liable to the Corporation or its stockbolders for monetary damages for any breach of fiduciary
duty ss & director, except for Liability (i} for any breach of the director’s duty of loyalty to the
Corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of law, (iii) under Section 174 of the Delaware
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General Corporation Law, or (iv) for any transaction from which the dircctor derived an
improper personal benefit. If the Delaware General Corporation Law is amended after
appraval by the stockholders of this Article to authorize corporate action further eliminating or
limiting the personal liability of directors, then the liahility of a director shall be eliminated or
limited to the fullest extent permitted by the Delaware General Corporation Law, as so

B.  Indemnification. The Corporation sball indemnify to the fullest extent permitted
by law any person who-was or is made or is threstened to be made a party to an action or .
proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that he
or she or a person of whom he or she is the legal representative is or- was s director, officer,
employee or agent of the Corporation or is or was serving at the request of the Corporation as a
director, officer, employee or agent of another Corporation, partnership, joint venture, trust or
other enterprise,

C. Amendments. Any repeal or modification of this Article VII shall be
prospective and shall not affect the rights under this Asticle VIl in effect at the time of the
alleged occurrence of any act or omission 1o act giving rise to lisbility or indemnification.

Vi

A. The Corporation reserves the right to amend, alter, change or repeal any
provision contained in this Amended and Restated Certificate of Incorporation, in the manner
now or hereafter prescribed by statute, except as provided in paragraph B of this Article VI,
and all rights conferred upon the stockholders herein are granted subject to this rescrvation.

B.  Notwithstanding eny other provisions of this Amended and Restated Certificate
of Incorporation or any provision of law which mi ght otherwise permit a lesser vote or no vote,
but in addition to any affirmative vote of the bolders of iny particular class or series of the then
outstanding voling stock of the Corporation required by law, this Amended and Restated
Certificate of incorporation or any Preferred Stock Designation, the affirmative vote of the
holders of at least zixty-six and two-thirds percent (66-2/3%) of the voting power of all of the

then outstanding voting stock of the Corporation, voting together s a single class, shall be
required 10 alter, amend or repeal Articles.

[N WITNESS WHEREOF, this certificats has been signed this 16th day of April, 2003
by the undersigned who affirms that the statements made herein are true and correct.

/s/ _Howard W. Robin
Name: Howard W. Robin
Title  President and Chief Executive Officer
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