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CERTIFICATE OF INCORPORATION
OF

JACKBE CORPORATION

ARTICLE I

The name of this Corporation is JackBe Corporation.

ARTICLE T

The address of the registered office of the Corporation in the State of Delaware is
Corporation Trist Center, 1209 Omnge Street, Wilmington, DE 19801. The name of its registered
agent at such address is Corporation Trust Company.

ARTICLE III

The nature of the business or purposes to be conducied or promoted by the Corporation 1s 1o
engage in any lawful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware.

ARTICLE IV

A, The Corporation is suthorized to issue two classes of stock to be designated,
respectively, “Commaon Stock”™ aud “Preferred Stock.” The total pumber of shares of Common Stock
that the Corporation is authorized to issue is Fiftoen Million (15,000,000), with par value of $0.001
per share, The total number of shares-of Preferred Stock that the Corporation is authiorized to issue
is Two Million Five Hundred Thousand (2,500,000), with a par value of $0.001 per share, ali of
which are designated “Series A4 Preferred Stock.”

B. A statement of the powers, rights, preferences, privileges and restrictions granted to
or imposed upon the respective classes and series of the shares of capital stock or the holders thereof
is as follows:

(1)  Dividends.

@ The holderss of the Series A Preferred Stock shall be entitled to receive,
out of any funds legally available therefor, dividends at the rate of 10% per share per annum of the
Original Issue Price per share of Séries A Prefarred Stock (as defined below) (as adjusted for any
stack splits, stack dividends, recapitalizations or the like), payable in preference and priority to any
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payment of any dividend on the Common Stock when, as and if declared by the Board of Directors.
The right to such dividends on the Preferred Stock shall be cumuiative but will not compound.

(b) In the event that the Board of Directors declares, or the Cotporation
pays, any dividends with respect 1o the Comman Stock, the Corporation shall be deemed to have
declared with respect to all shares of Series A Preferred Stock outsta.ndmg, and the Corporation ghall
pay to each holder of shares of Series A Preferred Stock, in addition to the amounts paid in
subsection (a) above, dividends in an amount equal to the product of (x) the amount of dividends so
declared or paid with respect to one share of Common Stock and (y) the number of shares of
Common Stock (including fractions thereof) issuable upon conversion of the shares of Series A
Preferred Stock held by such holder on the record date for such dividend with respect o the
Common Stock.

(c) In no event shall any dividends be declared by the Board of Direciors
withoul the consent of each member of the Board of Directors in office at the titme of such
declatation.

(d) Whenever a dividend or distribution provided for in this Section 1
shail be payable in property other than cash, the value of such dividend or distribution shail be
deemed to be the fair market value of such property as determined in good faith and by unanimous
consent of the Board of Directors.

(2) Liguidation Preference.

(a) In the event of any liguidation, dissolution or winding up of the
Corporation, e¢ither voluntary or involuntary, prior.and in preference to any distribution of any of the
assets or funds of the Corporation to. the holders of the Common Stock by reason of their ownership
of such stock, (i) the holders of Series A Prefarred Stock shall be entitled to receive for each
oulstanding, share of Series A Preferred Stock then held by them an amounl equal to Original Issue
Price per share of Series A Preferred Stock (as defined below) (as adjusted for any recapitalizations.
stock combinations, stock dividends, stock splits and the like) plus declared but unpaid dividends on
such share. If, upon the ocourrence of a liquidation, digsolution or winding up, the assets and funds
of the Corporation legally available for distribution to stockholders by reason of their ownership of
stock of the Corporation shall be insufficient t© permit the payment to such hoiders of the Senics A
Prefested Stock of the full aforementioned preferential amount, then the eniixe assots and funds of
the Corporation legally available for distribution to stockholders by reason of their ownership of
stock of the Corporation shall be distributed ratably among the holders of the Series A Preferred
Stock in proporticn to the preferential amount each such holder is otherwisc entitled (o receive.

(b) After payment has been made to the holders of the Series A Pretemred
Stock of the full amoupts to which they shall be entitled as provided in subsection (a) sbove, all
remaining assets of the Corporation shall be distributed among all holders of the Series A Preferred
Stock and all holders of Common Stock pro rata based on the nomber of shares of Common Stock
ouistanding aad the number of shares of Common Siock which would be held by each such holder if
all shares of the Series A Preferred Stock were converted into Common Stock at the then effective
Conversion Price (as defined in Section 3(a) below) unti] such time as each holder of then

2~
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outstanding Series A Preferred Stock shall have received, in distributions made under this Scetion 2,
an sggregate amount equal to Five Dallars ($5.00) per share (as adjusted for any recapitalizations,
stock combinattons, stock dividends, stock splits and the like). Afier such distribution has been paid
to all holders of Series A Preferred Stock, then the holders of then outstanding Common Stock shall
be entitled to receive all remaining assets (if any) pro rata according to the number of outstanding
shares of Common Stock then held by each of them.

(c) For purposes of this Section 2, a liquidation, dissolution or winding up
of the Corporation shall be deemed to be occasioned by, and 1o include, the Corporation’s sale, lease
or exclusive licensc of all or substantially all of its assets or the acquisition of this Corporation by
another entity in a transaction or series of related transsctions including, without limitstion, any
reorganization, stock sale (including a sale of a majority of the outstanding stock by stockholders) or
by mecans of a merger or consolidation unless this Corporation’s stockholders of record as
congiituted immediately prior to such transaction(s) will, immediately after such transaction(s) (by
virtue of securitics issucd as consideration for this Corporation’s acquisition or sale or otherwise)
hold at least 30% of the voting power of the surviving or acquiring entity, excluding any
consolidation or merger effected exclusively to change the domicile of this Corporation.

{d) In the event the terms of any transaction do not comply with the
requirements of this Section 2, the Corporation shall foxthwith either (i) cause the cloging of such
transaclion 10 be postponed until such requirements have been complied with, or (ii) cancel such
transaction, in which event the rights, preferences and privileges of the holders of the Series A
Preferred Stock shall revert to and be the same as such rights, preferences and privileges existng
immediately prior to the date of the first notice referred to in Section 3(g) hercof, Norwithstanding
any provisians to the contrary herein, performance under, enforcement of, or any amendments to,
this Section: 2 shall be in good faith.

(e) If any assets of the Corporation distributed 1o stockholders in
connection with any liquidation, dissohstion, or winding up of the Corporation or any Deemed
Liquidation are other than cash, then the value of such agsets shall be their fair market value as
determined by the Board of Directoss in good faith, gxccpt that any securities to be distributed to
stockhiolders in a liguidation, dissolution, or winding up of the Corporation shall be valued as
follows:

@ The method of valuation of securities not subject to investment
letter or other similar restrictions on free marketability shall be as follows:

(A) unless otherwise specified in a definitive agreement for
the acquisition of the Corporation, if the securities are then traded on a national securities exchange
or the Nasdaq National Market (or a similar national quotation system), then the vatue shall be
deemed to be the average of the closing prices of the securities on such exchange or system over the
thirty {30) day period ending three (3) days prior to the distribution; and

(B) if (A) above does not apply but the securiics are
actively waded over-the-counter, then, unless otherwise specified in a definitive agreement for the

-3

PATENT
REEL: 014198 FRAME: 0108



FROM WILM6_302-655-47236 (MON) 5. 5°03 11:01/8T. 10:59/N0. 48637771561 F ¢

acquisition of the Cotporation, the value shall be deemed to be the average of the closing bid prices
over the thirty (30) day period ending three (3) days prior to the distribution; and

{C)  if there is no active public market, then the valuc shall
be the fair market value thereof, as determined in good faith by the Board of Directors of the
Corporation.

(ii)  The method of valuation of securities subject to investment
letter or other restrictions on free marketability shall be to make an appropriate discount from the
market value determined as above in subparagraphs (i)(A),(B) or (C) of this subsection to reflect the
approximate fair market value thereof, as determined in good faith by the Board of Directors.

3 Comversion. The holders of Series A Preferred Stock shall have conversion
rights as follows (the “Conversion Rights™):

() Right to Convert. Each share of Series A Preferred Siock shall be
convertible, at the option of the holder thereof, at any titne after the date of issuance of such share, at
the office of the Corporation or any transfer agent for such Series A Prefeired Stock, into such
number of fully paid and nonassessable shares of Common Stock as is determined by dividing the
Orignual Issue Price of the Series A Preferred Stock by the Conversion Price al the time in effect for
such share of Series A Preferred Stock. The Original lssue Price per share of Series A Preferred
Stock is $1.00. The Conversion Price per share of Series A Preferred Stock, as of the date of filing
hereot, shall be $1.00, subject to adjustment from time to time as provided betow.

(b)  Automatic Conversion. Each share of Series A Preferred Stock shaii
automatically be converted into shares of Common Stock at the then effective Conversion Price
immediately upon the cffectiveness of a firm commitment underwritten public offering pursuant to
an effective registration statement under the Securities Act of 1933, as amended, covering the offer
and sale of Common Stock for the account of the Corporation to the public at a price per share of at
least $3.00 and at an aggregate offering price of not less than Thirty Million Dollars ($30,000,000)
on an internationally recognized exchange and lead managed by an underwriter of internationai
standing. In the event of an offering described above, the person(s) entitled to receive the Commron
Stock issuable upon such conversion of the Preferrod Stock shall not be deemed to have copverted
such Preferred Stock into Common Stock until immediately prior to the closing of such undecwritten
public offering,

(<) Mechanics of Conversion. No fractional shares of Common Stock
shall be issued upon conversion of Series A Preferred Stock. In licu of any fractional share %o which
a holder would otherwise be entitled, the Corporation shall pay cash equal to such fraction muitiplied
by the fair market value of the Common Stock as determined by the Board of Directors. Before any
holder of Series A Preferred Stock shall be entitled to convert the same into full shares of Comrion
Stock, he shall surrender the certificate or certificates therefor, duly endorsed, at the office of the
Corporation or of any transfor agent for thc Series A Preferred Stock, and shall give written notice
to the Corporation at such office that he elects to convert the same. Such notice shall also state
whether the holder elects, pursuant to Section 1 hereof, to receive declared but unpaid dividends or
the Series A Preferred Stock proposed to be converted in cash, or to convert such dividends into

4
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shares of Common Stock at their: fair market value as determined by the Board of Directors. The
Corporation shall, as soon as practicable thereafter, issue and deliver st such office to such holder of
Series A Preferred Stock, a centificate or certificates for the mumiber of shares of Commen Stock to
which he shall be entilled as aforesaid and a check payable to the holder in the amount of any cash
amounts payable as the result of a conversion into a fractional share of Common Stock, and any
declared but wapaid dividends on the converted Series A Preferred Stock which the hoider elected to
receive in cash., Such conversion shall be deemed to have beenn made immediatety prior 1o the close
of business on the date of such surender of the shares of Series A Preferred Stock o be converted,
nd the person or persons entitled to receive the shares of Common Stock issuable upon such
conversion shall be treated for all purposes as the record holder or holders of such shares of
Common Stock on such date. If the conversion is in connection with an underwritten public offering
of sceurities registered pursuant to the Sccurities Act of 1933, as amended, the conversion shall te
conditioned upon the closing of such public offering, in which event the person(s) entitled 1o receive
the Common Stock issuable upon such conversion of the Preferred Stock shall be deeried to have
converted such Series A Preferred Stock immediately prior to such closing without regard 1o whather
certificates roprescenting and converted shares of Series A Preferred Stock have been surronidered.

{d) Adjustments to Conversion Price for Diluting Issues.

(i) Specigl Definitions. For purposes of this Section3, the
following definitions shall apply:

(§)) “Options™ shall mean rights, options or warranis to
subscribe for, purchaze or otherwise acquire either Common Stock or Convertible Sscurities.

2) “Convertible Securities” shall mean any evidences of
indebtedness, shares (other than Common Stock or Seriesx A Preferred Stock) or eother securities
convertible into or exchangeable for Common Stock.

(3)  “Adddisional Shares of Common Siock”™ shall mean all
shares of Common Stock issued (or, pursuant to Section 3(d)(iii), deemed to be issued) by the
Corporation after the Original Issue Date, other than shares of Conunon Stock issued or isspable:

(A) upon conversion of shares of Series A Preferred
Stock;

(8) up to 101,500 shares to otficers, directors or
cimployees of, or consultants to, the Corporation purshant to a stock grant, option plan or purchase
plan or other empioyee stock incentive program (callectively, the “Plans");

(C) to financial institutions or lessors in connection
with reet cstate leases, commercial credit arangements, eyquipment financings or similer transactions
approved by the Board of Ditectors;

T (D) " pudsuant to a strategic partnership, joint ventre
or other arrangement unanimously approved by the Bosrd where the primary purpose of the

arrangement is not to mise capital;

-5-
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®). by way of dividend or other distribution on
sharcs of Common Stock excluded from the definition of Additional Shares of Common Stock by
the foregoing clauses (A}, (B), (C), and (D) or on shares of Common Stock g0 exchuded:

F) as a dividend or distribution an Preferred Stock
or any event for which adjustment is made pursuant 1o subsection (d) (iv) hereof;

(G) for consideration other than cash pursuant to a
merger, consolidation, acquisition, or similar business combination unanimously approved by the
Board.

(4) “Original Issue Date” shall mean the date on which the first
share of Scries A Preferred Stock is issued.

(i) No Adjustpent of Copversion Frice. No adjustment in the
Conversion Price of 2 particular share of Preferred Stock shall be magde in respect of the issuance of

Additional Shares of Common Stock unless the consideration per share for an Additional Share of
Common Stock issued or deemed to be issued by the Corporation is less than the Conversion Price
in elfect on the date of, and immediately prior to such issue, for such share of Preferred Stock.

(iil) Deem of Additd of Common Sto

(1)  Options and Counvertible Securitics. Except as provided
in Section 3(dXi)}3) above, in the event the Corporation at any time or from time to time after the
date of filing hereof shall issue any Options or Convertible Securities or shall fix a record date for
the determination of holders of any class of securities entitled to receive any such Options or
Convertible Securides, then the maximum number of shares (as set forth in the instrument relating
thereto without regard to any provisions contained therein for a subsequemt adjustmont of such
rramber) of Comman Stock issuable upon the exercigse of such Options or, in the case of Convertible
Securities and Options therefor, (he conversion or exchange of such Convertible Securities, shali be
deemed to be Additional Shares of Common Stock issued as of the time of such issue or, in case
such a record date shall have boen fixed, as of the close of business on such record date, provided
that Additional Shares of Common Stock shall not be deemed to have been issued unless the
consideration per share (determined pursuant to Section 3(d)Xv) hereof) of such Additional Shares of
Common Siock would be less than the Conversion Price in cffect on the date of and immmediarely
prior to sech issue, or such record date, as the case may be, and provided further that in any such
case in which Additional Shares of Common Stock are decmed to be issued:

(A) 0o further adjustment in the Conversion Price
shall be made upon the subseguent issue of Convertible Secutities or shares of Commnon Stock upon
the exercise of such Options or conversion or exchange of such Convertible Securities;

(B) if such Options or Convertible Securities by
their terms provide, with the passage of time or otherwise, for any increase in the consideration
payable 10 the Corporation, or decrease in the number of shares of Common Stock issuable, upon the
exercise, conversion or exchange thereof, the Conversion Price computed upon the criginal issue

6‘
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thereof (or upon the occurmrence of a record date with respect thereto), and any subsequent
adjustments based thereom, shall, upon any such increase or decrease becoming effective, be
recomputed 1o reflect such increasc or decrease insofar as it affects such Options or the rights of
conversion or exchange under such Convertible Securities;

(C) upon the expiration of any such Options or any
rights of conversion or exchange under such Convertible Scouritics which shall not have been
exercised, he Conversion Price computed upon the date of filing hereof, and any subsequent
adjustments based thereon, shall, upon such expiration, be recomputed as if:

(1) in the case of Convertible Securities or
Options for Common Stock, the only Additional Sheres of Common Stock issued were shaxes of
Common Stock, if any, actually issued upon the exercise of such Options or the conversion or
exchange of such Convertible Securities, and the consideration received therefor was the
consideration actually received by the Corporation for the issue of all such Options, whether or not
exercised, plus the consideration actually received by the Corporation upon such exesrcise, or for the
issue of all such Convertible Securities which were actually converted or exchanged, and

(i) in the case of Options for Convertible
Securities, only the Convertiblc Securities, if any, acrally issued upon the exercise thereof were
issued at the time of issue of such Options and the consideration reccived by the Corporation for the
Additional Shares of Common Stock deemed to have been then issued was the consideration actually
received by the Corporation for the issue of all such Options, whether or not exercised, pins the
consideration deemed to have been received by the Corporation upon the issue of the Convertible
Securities with respect to which such Options were actually exercised; and

(D) no readjustment pursuant to clause (B) or (C)
above shall have the effect of inceeasing the Conversion Price to an amount which exceeds the lower
of (i) the Conversion Price on the original adjustment date, or (ii) the Conversion Price that would
have resulted from any issuance of Additional Shares of Common Stock between the originatl
adjustment date and such readjustment date.

2). Stock Dividends. In the event the Corporation, at any
time or from time to time after the date of filing hereof, shall declare or pay any dividend on the

Common Stock payable in Common Stock, then Additional Shares of Common Stock shall be
deemed to have been issued immediately after the close of business on the record date for the
determination of holders of any class of securities entitled to receive such dividend.

(iv)  Adjustment of Conversion Price Upon Issuance of Additiopal

Shares of Common Stock. In the event this Corporation shall issue Additional Shares of Commeon
Stack (including Additional Shares of Common Stock deemed to be issucd pursuant to Section
3(d)ii)) without consideration or for a consideration per share less than the Conversion Prica of a
particutar series of Preferred Stock in effect on the date of and immediately prior to such issue, then
and in such cvent, such Conversion Price of such series shall be reduced, concurrently with such
issuc, to a price equal to the price per share at which the Additional Shares of Common 8teck were

fssuexi.
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(v) Determination of Consideration. =~ For purposes of this
Section 3{d), the consideration received by the Corporation for the issue of any Additional Shares of
Common Stock shall be computed as follows:

%)) Cash and Property: Such consideration shall:

-(A) . insofar as it consists of cash, be computed at the
aggregate amount of cash received by the Corporation excluding amounts paid or payable for
accrued interest or acerued dividends;

(B) insofar as it consists of property other than cash,
be computed at the fair value thereof at the time of such issuance, as determined by the Board of
Dircetors in the good faith exercise of its reasonable business judgment; and

O in the event Additional Shares of Common
Stock are issued togethier with other shares or securities or other assete of the Corporation for
consideration which covers both, be the proportion of such consideration so received, computed as
provided in clauses {(A) and (B) above, as determined in good faith by the Board of Directors.

(2)  Ovtions and Convertible Securities. The consideration
per share received by the Corporation for Additional Shares of Common Stock deemed to have been
issued pusrsuant to Section 3{d)iii}(1), relating to Options and Convertible Securitics, shall be
determined by dividing

x) the total amount, if any, received or receivabie
by the Corporation as considemation for the issue of such Options or Convertible Securities, plus the
minimom aggregate amount of additional consideration (as set forth in the instruments relating
thereto, withoui regard to any provigion contained therein for a subsequent adjustonent of such
considcration) payable to the Corporation upon the exercise of such Options or the conversion cr
cxchange of such Convertible Securities, or in the cuse of Options for Convertible Securities, the
exercise of such Options for Convertible Secwrities and the conversion or exchange of such
Convertible Sccurities by

W) the maximum number of shares of Common
Stock {as set forth in the instruments relating thereto, without regard to any provision contained
therein for a subseguent adjustment of such pumber) issuable upon the exercise of such Dptions ar
the conversion or exchange of such Convertible Securities.

(3)  Stock Dividends. Any Additional Shares of Common
Stock deemed to have been nsued relating to stock dividends shall be deemed te have boen issued

for no consideration.

(vi) Adiustments _for  Subdivisions, _ Combinations, _or
Consolidations of Common Stock. In the event the puntber of shares of Common Stock outstanding

at any time after the filing of this Certificate shall be subdivided or combined, by reclassification or
otherwise, into a greater or lesser number of shares of Comamen Stock, the Conversion Price in effect
immediately prior to such subdivision er combination shall, concurrently with the effectiveness of

such subdivision, combination or consolidation, be proportionately adjusted.

8-
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(e) No Impairment. Thc Cosporation will not, by smendment of its
Certificate of Incorporation or through' any reorganization, transfer of assets, merger, dissoiution,
issue or sate of securities or any other voluntary action, avoid or seek to avoid the observance or
performance of any of the terms to be observed or performed herennder by the Corporation.

(f) Certificate as to Adiustments. Upon the occurrence of each adjusiment
or readjustment of the Conversion Price pursuant to this Section 3, the Corporation, et its expense,
shall promptly compute such adjustment or readjustment in nccordmce with the terms hereof and
furnish to each holder of Preferred Stock a certificate setting forth such adjustment or readjustment
and showing in detail the facts wpon which such adjustment or readjusanent is based. The
Corporation shail, upon the written requeat at any time of any holder of Prefesved Stock, furnish or
cause to be furnished 1o such holder a like certificate setting forth (i) such adjustments and
readjustments, (i) the Conversion Price at the time in effect, and (iii) the number of shares of
Common Stock and the amount, if any, of other property which at the time would be received upon
the conversion of Preferred Stock.

() Notices of Record Date. In the event that this Corporation shall
propose at any time:

(i) 1o declare any dividend or distribution upon its Common Stock,
whether in cash, property, stock or other securities, whether or ot 2 regular cash dividend and
whether or not out of carnings or earned surplus;

(ii) to offer for subscription pro rata to the holders of any class or
series of its stock any additional shares of stock of any class or series or other rights;

(iii)  to effect any reclassification or recapitalization of its Corumon
Stock shares ourstanding involving a change in the Common Stock shares; or

(iv) 1o merge with or into any other corporation, or seil, lease,
exclusively license or otherwise convey all or substentially sll its property or business, or to
liquidate, dissolve or wind up;

then, in connection with each such eveht, this Corporation shall send to the holders of the Preferred
Stock:

{1) at least twenty (20) days’ prior written notice of the
duate on which a record shall be taken for such dividend, distribation or subscription rights (and
specifying the date on which the holders of Common Stock shall be entitled thereto) in respect of the
matters referred to in (i) and (ii) above or for determining righis to vote in respect of the macters
referred to in (it} and (iv) above; and

@) in the case of the matters referved to in (iii) and (iv)
abovge, at lzast twenty (20) days’ prior wrilten notice of the date when the same shall take place (and
specifying the date on which the holders of Common Stock shall be entitted to exchange their
Common Stock for securities or other propesty deliverable upon the ocomrrence of such event}.

-9~
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Each such written notice shall be dehvered personauy, given by facsimile or given by first class
mail, postage prepaid, addressed to the holders of Preferred Stock shares at the address for each such
holder as shown on the books of this Corporation.

4 Voting Rights and Directors. The holder of each share of Preferred Stack
shail have the right to one vote for each share of Comimon Stock into which such share could then be
converted, and with respect to such vote, such holder shall have full voting rights and powers equal
10 the voting rights and powers of the holders of Commen Stock, and shall be entitled,
notwithstanding any provision hereof, to notice of any stockholders' meeting in accordance with the
Bylaws of the Corporation, and shall be entitled to vote, together with holders ef Common Stock,
with respect to any question upon which holders of Common Stock have the right 10 vote.
Norwithstanding the foregoing, holders of Series A Preferred Stock shall also vote as a seperate
voling group, as provided by appliceble law. Fractional votes shall not, however, be pormittec and
any fractional voting rights available on an as-converted basis (after aggregating all shares into
which shares of Preferred Stock held by each holder could be converted) shall be rounded to the
nearest whole number (with one-half being rounded upward).

(5) Protective Provisions,

(a) In addition to any other rights provided by law, this Corporation shall not.
without first obtaining the affinnative vote or written consent of the holders of not less than two-
thirds (2/3) of such outstanding shares of Series A Preferred Stock, voting together as a single class:

(i)  alter or change the rights, preferences or privileges of Series A
Preferred Stock;

(i) increase or decrease the authorized number of shares of Series
A Preferred Stock or Commen Stock;

(i) auéhoﬁzé gr-iésuc shares of any class or series of stock having
any preference superior to or in parity with any such preference or priority of the Series A Preferred
Stock,;

(iv)  authorize the redemption or repurchase of any shares of
Common Stock (other than pursuant to agreements entered into pursuant to the Plans);

(v) authorize any liguidation, dissolution or winding up of the
Corporation, including the sale; lease or exclusive license of all or substantially all of its assets or the
acquisition of the Carporation by another entity in a transaction or series of related transactions
including, without limitation, any reorganization, stock sale (including a sale of a majority of the
outstanding stock by stockholders) or by means of a merger or consolidation unless this
Corporation’s stockhalders of record as constituted immediately prior to such transaction(s) will,
immediately after such (ransaction(s) (by virtue of securities issued as consgideration for this
Corporation’s acquisition or sale or otherwise) hold at least 50% of the voting power of the surviving
or acquiting entity , exciuding any consolidation or merger effected exclusively to change ihe
domicile of the Corporation,;

-10.
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(vi) amend or waive any provigion of the Corporation’s Bylaws or
Certificate of Incorporation;

(vii) change the anthorized size of the Board of Directors.

(viii)  authorize the payment or declaration of any dividend on any
share of Comman Stock or Preferred Stock;

@x) ‘pgri:nit any subsidiary of the Corporation to authorize or issue
shares or other ownership interests in such subsidiary to any person, corporation, or entity other than
the Corporation; or

(x) enter into any agreements ar proposed transactions between the
Corporation and any of its officers, directors, principal shareholders, or any affiliate thereof, which
helds a financial interest in such agreement or transaction.

(b) Series A Dirgctor. In addition to any other rights provided by law, this
Corporation shall not, without first obtaining the affirmative vate or writtem consent of a majority of
the Board of Directors including the directors nominated by the holders of Series A Preferred Stock
in accordance with the Investors Rights Agreement between the Corporation, certain holders of
Common Stock and the holders of Seties A Preferred Stock:

1) appoint the Chief Financial Officer of the Corporation;

(i1) remove any member of the Corporation’s management team,
includinig the Chief Executive Officer, President, Chief Technical Officer, Chief Financiai Otficer,

Treasurer or any Vice President;

(iii)  approve the annual budget and any changes, modifications or
amendments thereto;

(iv)  approve the budget and strategic plan for the expansion of the
Cosporation’s business into the United States of Americs, including the timing, amount and other
details relating to disbursements made in connection with such expansion and any changes.
modifications or amendments thereto.

(6) Redemprion.

(a) At any time after four years fiom the Original Issue Dats, upon the
written request of holders of a majority of the then outstanding Series A Preferred Stock
{“Redemption Reqguest™, this Corporation shall redeem the Series A Prefemed Stock, from any
source of funds legally available therefor. This Corporation shall effect such redemption by paying
in cash in exchange for each share of Series A Preferred Stock an amount equal to the Original issue
Pricc par share of Series A Preferred Stock, plus a 25% rate of return, compounded annuaily,

a1-
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calculated from the Original Issuc Duate (as defined in Section 3(dXiX4)) to the date of the
Redemption Date {as defined below) (the “Redemption Price™). The Corporation may elect to pay
the Redemption Price in three equal annual instaliments. Any redemption effected pursuant to this
Section 6(a) shall be made on a pro rata basis among the holders of the Series A Preferred Stock in
proportion to the shares of the Series A Preferred Stock then held by them.

(b) At least tweniy (20) but no more than sixty (60) days prior to the date
fixed for redemption of the Series A Preferred Stock (the “Redemption Date™), wriiten notice shall
be mailed, first class postage prepaid, to each holder of record (at the close of business on the
business day next preceding the day on which notice is given) of the Series A Preferred Stock, at the
address last shown on the records of this Corporation for such holder or given by the holder to this
Corperation for the purpose of notice or if no such address appears or is given at the place where the
principal executive office of this Corporation is located, notifying such bolder ot the redemption to
be effected, specifying thc number of shares to be redeemed from such holder, the Redemption Date,
the Redermption Price, and the place at which payment may be obtained and calling upon such holder
to sunender to this Corporation, in the manner and at the place designated, his certificate or
certificates representing the shares to be redeemed (the “Redemption Notice™). Except as provided
i Scction 6(c) and cxcept as prohibited by applicable corporate law, on or afier the Redemption
Date, each holder of the Scrics A Preferred Stock to be redeemed shall surrender to this Corporation
the certificate or certificatcs representing such shares, in the manner and at the place designed i the
Redeniption Notice, and thereupon the Redemption Price of such shares shall be payable (¢ the order
of the person whosc¢ name appears on such certificate or certificates as the owner thereof and cach
surrendered certificate shall be canceled. In the event less than all the shares represented by anv such
certificate arc redeemed, a new certificate shall be issued representing the unredeemed shares.

(¢} From and after the Redemption Date, unless there shall have been a
default in payment of the Redemption Price, all rights of the holders of shares of the Serics A
Preferred Stock designated for redemption in the Redemption Notice as holders of the Series A
Preferred Stock (except the right to receive the Redemption Price upon surrender of their certificate
or certificates) shall cease with respect to such shares, and such shares shall not thereafter be
transferred on the books of this Corporation or be deemed to be outstanding for any purpose
whatsoever. If the funds of this Corporation legally available for redemption of shares of the Series
A Preferred Stock on the Redemption Date are insufficient to redeem the total number of shares of
the Reries A Preferred Stock to be redeemed on such date, those funds which are legally availabic
will be used 1o redeem the maximum possible number of such shares ratably among the holdsys
such shares to be redeemed based upon their holdings of the Series A Preferred Stock. The ahareq oi’
the Series A Preferred Stock not redeemed shall remain outstanding and entitled to all the rights and
preferences provided herein. At any time thereafter when additional funds of this Corporation are
legally available for thc redemption of shares of the Series A Preferred Stock, such funds wall
immediately be used to redeem the bakince of the shares which this Corporation has become obiiger
to redeem on the Redcmption Date, but which it has not been redeemed.

(7} Status of Converted Stock. In the event any shares of Series A Preferred
Stock shall be converted pursuant to Section 3 hereof, the shares so converted shall automatically be
canceled and shall not be issusble by the Corporation, and the Certificate of Incorporation of this

-12-
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Corporation shall be appropriately amended to effect the comesponding redoction in the
Corporation*s authorized capital stock.

(8) No Reissuance of Series A Preferred. No share or shares of Series A
Preferrcd acquired by the Corporation by redson of purchase, conversion or otherwise shail be
reissued, and all such shares shall be canceled, retired and eliminated from the shares which the
Corporation shall be authorized to issue.

%) Residual Rights. All rights accruing to the outstanding shares of this
Corporation not expresslty provided for to the contrary herein shall be vested in the Common Stock.

ARTICLE V

Elections of directors need not.be by written ballot except and to the extent provided in the
bylaws of the Corporation.

ARTICLE VI

In furtherance and not in limitation of the powers conferred by statute, the Board of Directors
is expressly authorized to adopt, alter, amend or repeal the bylaws of the Corporation, subject to the
provisions sct forth herein.

ARTICLE VII

imitatio Agbility. To the fullest extent permitted by the General Corporation
Law of thc State of Delaware as thie. snmemusts or as may hereafier be amended, a director of the
Corporation shall not be personally liable to the Corporation or its stockholders for monetary
damages for breach of fiduciary duty as a director, except to the extent such exemption from liability
is nut permitted under the General Corporation Law of the State of Delaware.

B. Indemnification. The Corporation may indemnify to the fullest extent permitied by
law any person made or threatened to be made a party to an action or proceeding, whether criminal,
civil, administrative or investigative, by reason of the fact that such person or his or her testator or
intestale is or was a director, officer or employee of the Corporation, or any predecessor of the
Corporation, or serves or served at any other enterprise as a director, officer or emplovee at the
request of the Corporation or any predecessor to the Corporation,

C. Amendments. Neither any amendment nor repeal of this Article VII, nor the adoption
of any provision of the Corporation’s Certificate of Incorporation inconsistent with this Article Vi1,
shall eliminate, reduce or adversely affect any right or protection existing under this Article VI in
respect of any act or omission occurring, or any cause of action, proceeding or claim accruing or
arising or that, but for this Article VII, would sccrue or arise, prior to such amendment, repeal or
adoption of an incongistent provision.

-13-
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ARTICLE VHE
Meetings of stockholders may be held within or without the State of Delaware, as the bylaws
may provide. The books of the Corporation may be kept (subject to any provision contained in the
statutes) outside the State of Delaware at such place or places as may be designated from time to
time by the Board of Dlirectors or in the bylaws of the Corporation.
ARTICLE IX
The Corporation reserves the right to amend, altez, change, or repeal any provision contained
in this Certificate of Incorporation, in the manner now or hereafier prescribed by statute, and afl
rights conferred on the stockholders heyein are granted subject to this right,
ARTICLE X
The name and mailing address of the incorporator are as follows; Luis

Derechin, c/o Preston Gates & Ellis LLP, 55 Second Street, Suite 1700, San Francisco, California
94105,

[Signature Page to Follow]
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IN WITNESS WHEREOF, the undersigned has signed this Certificate of Incorporation this
2™ day of May, 2003. .

Luis Derechin, Incorporator

-15-
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State of Delawere
Secretaxy of State
Division of Corporstions

Dolivered O8:24 PM (05./02/20035

FILED 07:47 PM 05/0272003
SRV 030287684 ~ 3654354 FILE

CERTIFICATE OF DOMESTICATION

The undersigned, Luis Derechin, President of JackBe SA de CV, in accordance with the
provisions of Section 388 of Title 8 of the Delaware Code does hereby certify:

FIRST: The corporation was first formed on March 26, 2003 under the laws of
Mexico.

SECOND: The name of the corporation immediately prior to the filing of this
Certificate of Domestication was JackBe SA de CV

THIRD: The name of the corporation as set forth in this certificate of incorporation
s JackBe Corporation.

FOURTH:  The jurisdiction that constinited the seat, siege social, principal place of
business or central administration of the corporation immediately prior to the filing of this
Certificate of Domestication was Mexico.

IN WITNESS WHEREOF, [, being the President of JackBe SA de CV and being duly
suthorized to sign this Certificate of Domestication on behalf of the corporation have made,
signed and sealed this Certificate of Domestication on this 2™ day of May, 2003.

By: _Lais Derechin /s/

Luis Derechin, President
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SEND TO: Commissioner for Patents, P.O. Box 14!
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or Y Filing Date November 18, 2002
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Dd Applicant claims small entity status. See 37 CFR 1.27. Examiner Name Unassigned
Group/Art Unit Unassigned
TOTAL AMOUNT OF PAYMENT $) 40.00 [Attorney Docket No. 6271P001 )
METHOD OF PAYMENT (check one) FEE CALCULATION (continued)
3. ADDITIONAL FEES
E Check D Credit card D g;r:;y D Other D None
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Code L) Code (8 1809 750 1809 375 Filing a submission after final rejection
N (37 CFR § 1.129(a))
1202 18 2202 9 Claims in excess of 20
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The First State

PAGE 1

I, HEARRIET SMITE WINDSOR, SECRERTARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY'THE AETLCHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF INCdRPORATION OF "JACKBE CORPORATION™
FILED IN THIS OFFICE ON THE SECOND DAY OF MAY, A.D. 2003, AT
7:47 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State

3654354 8100D AUTEENTICATION: 2398462
030287684 DATE: 05-05-03
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m/e PAGE 1

The First State

1, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF DOMESTICATION OF "JACKRE
CORPORATTION", FILED IN THIS OFFICF THE SECOND DAY OF MAY, A.D.
2003, AT 7:47 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Lt dmiiocHoiinsison

Harriet Smith Windsor, Secretar'y of State

3654354 8100D AUTHENTICATION: 2398462

030287684 DATE: 05-05-D3
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