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Fiaal Dated November 15, 2003

LICENSE AND SERVICES AGREEMENT

This LICENSE AND SERVICES AGREEMENT (this “Agreement™) is made as of
November 15, 2003 (the “Effective Date™) by and between KryoTech, Inc. (“KryaoTech™), with
its principal office located at 2547 Momingside Drive, West Columbia, SC 29169, and Advantest
Corpomtion, with iis principal office {ocated at Shinjuku-NS Bldg., 2-4-1, Nighi-Shinjuku,
Shinjuku-ku, Tokyo 163-0880 {“Advantest™). KryoTech and Advantest are hereinafter also
refetred to collectively as the “Parties” and each individually as a “Party.”

RECITALS

A, The Parties entered into the OEM Purchase Agreement (as defined below),
pursuant to which, among other things, KryoTech agreed to develop, manufacture, supply to
Advantest amd support, and Advantest agreed to purchase from KryoTech, certain TCS (as defined
below) for integration into Advantest test handler units provided to Jllpursuant to the I
Purchase Agreement {as defined below).

B. Advantest has expressed a concern as to whether KryoTech bas the capacity 1o
adequately perform its obligations 10 so manufacture, supply and support such TCS in accordance
with its obligations under the OEM Purchase Agrasment.

C. In oerder to resolve the aforementioned ¢concem (1) Advantest desites o abiain
firom KryoTech, and EryoTech desires to grant to Advantest, a license under the KeyoTech
Intellectual Property Rights (a2 defined below) 1o make, have made, use, market, setl and
otherwise distribute the Licensed Products (as defined below) for sale to [Jiunder the N
Purchase Agreement and (ii) the Parties now desire to transfar, as soon as reasonably practicable,
total responsibility for the design, manufacturing and support of the Licensed Products from
KryoTech (under the OEM Purchase Agreement) to Advantest {under this Agreement),

D. Advantest desires to obtain from KeyoTech, atd KryoTech desires to provide to
Advantest, Technical Information (as defined below’ and technical assistance associated
therewith.

E. The Parties also desire that (i) KryoTech retain all responsibilities and
obligations for TCS units made and or 10 be made by KryoTegh, and) (if) Advantest assume
responsibility for continuity of supply ard support for the Licensed Products made independently
by Advantest for sale to under iheJllliPurchase Agreement.

NOW, THEREFORE, for valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the Parties haraby agree as follows:

AGREEMENT

1. Definitions
1.1  ~Additional Engineering Services” has the meaning;ascribed to it in Section 4.2.

1.2 “Affiliate™ means any Person: (a) that is controlled by, controls, or is under
comumon control with a Party {collectively, a “Controlled Person™); or (b) that is controlled by,
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controls, or is under common contrel with any such Controlled Person, in each case for so long as
such control continues. For purposes of this definition, “contrel” shall mean the possession,
directly or indireetly, of power to direct or cause the direction of management or policies (whether
throngh ownership of securities or other ownership interests, by contract or otherwise).

i.3  “Applicable Law” means, as to any Person, any statute, law, rule, regulation,
dircctive, treaty, judgment, order, dacree or injunction of any Governmental Authority that is
applicable to or binding upon such Person or any of its properties

1.4  “Existing Purchase Orders” has the mcaning ascribed 1o it in Sestion 6.1,

1.5  “Governmental Authority” means any domestic or foreign government,
governmental authority, court, tribunal, agency or other regulatory, administrative or judicial
agency, commisgion or organization, and any subdivision, branch or department of any of the
foregoing,

1.6  "Jwmprovement” means any improvements, madifications, enhancements,
additions, revisions, extensions, new rcleases, new versions, upgrades, updates, bug fixes and
corrections of errors,

1.7 “Included Technical Assistance™ has the meaning aseribed to it in Section 4.1,

1.9 Rrurchase Agreement” shall have the same menning as under the OEM
Purchase Agresmment.

110 [lSales™ means the sale or Jease, by Advantest to il pursuvant to the i
Purchase Agreement, of Licensad Products made by Advantest, or had made by Advantest (othet
than by KryoTech), pursnant to thiz Agreemoent.

1.11  “Intellectual Property Rights” means, colleclively, Patents, Trade Seerets,
Copyrights, Trademarks, moral rights, trade names, rights in trade dress, and all other intellectual
property rights and proprietary rights, whether arising under the laws of the United States, Japan or
any other state, country or jurisdiction, ineluding all righis or causes of action for infringement or
misappropriation of any of the foregoing, in each case now existing or hereafier developed during
the term of this Agreement. For purposes of this Agreement; (a) “Patents” shall mean all patent
rights and all right, title and interest in all letters patent or equivalent rights and applications,
including any meissue, extension, division, ¢ontinuation, or continuation-in-part applications
throughout the world; (b) “Trade Secrets™ shall mean all right, title and interest in all trade secrets
and trade secret rights arizing under common law, state law, federal law or laws of foreign
countries; (¢) “Copyrights” shall mean all copyrights, ind all right, title and interest in all
copyrights, copyright registrations and applications for copyright registration, certificates of
copyright and copyrighted interests throughout the world, and all right, title and interest in related
applications and registrations throughout the world; and {d) “Trademarks” shall mean all _
trademarks, and all right, title and interest in all rademarks arising under common law, stata [aw,
federal law or laws of foreign eountries, trademark registrations and applications for trademark,
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registrations, and all righ, title and interest in related applications and registrations throughout the
world.

1.12 *“KryoTech Intellectual Property Rights” means al! Intetlectual Property Rights
owned or sublicensable by KryoTech, now existing or hereafier acquired, including, withowt -
[imitation, any such rights in and to the Technical Information and the Licensed Product.

113 “Licensed Product” means TCS suitable for integration into Advantest’s test
hendler units to be exclusively used for lililloon-PC and chipset applications under the [l
Purchase Agreement, and any Improvements thereto, including all Intellectual Property Rights
therein and thereto. For the avoidance of doubt, Licensed Preducts include all such existing TCS
developed, made or have made by KryoTech, as well as any such new, improved or modified TCS
developed by or on behalf of Advantest. Licensed Products also include completed assemblies par
Exhibit B for such TCB systems.

4

1.18 “OEM Purchuse Agreement” means the OEM Purchase Agreement entered into
" by and berween KryoTech and Advantest dated April 1, 2002,

1.19 “Penalty Date” means the applicable penalty date set forth in Exhibit C.

1.20  “Person™ means a natural individual, Governmental Awthority, partnership, firm,
corporation, or other business association or entity.

1.21 “Person Hours” means actuzal work hours, ex¢luding, without limitation, time
spent traveling to end from relevant locations, meal breaks and other bresks.

1.22  *“Rayalty Fees” has the meaning ascribed to it in Section 5.1.

1.23  “Royalty Report” has the meaning ascribed te it in Section 5.4.

1.24 “Software” means any software (in souree code and object code form, together
with all relevant documentation aszociated therewith) incorporated in or used in connection with
any Licensed Products.

.25 “TCS” means thermal management and conirel systems, including, without
limitation, UTCS.
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1.26 “Technical Information” means any Software, technieal information, instructions,
manuals or other materials (including any updates ther¢to) regarding the development,
manufacture or use of the Licensed Product, including, without limitation, the jterns set forth in
Exhibit D and all other existing and future proprietary techmiquies, processes, inventions, methods,
applications, know-how, content, data, technical information and other technology or information
that KryoTech, presently or in the future, owns, controls or has the ability to license 10 Advantest
which are necessary for, or useful in connection with, the development, manufacture or use of the
Licensed Product,

1.27 "“Term™ has the meaning ascribed to it in Section 11.1.

1.28  “Term Sheet” shall mean the Term Sheet entered into by and batween the Parties
dated October 17, 2003 with respect to the subject matter hereof.

1.29 “Transitien Period” bas the meaning ascribed to it in Sestion 3.1.
1.30 “Transition Purchase Orders™ has the meaning asenibed to it in Section 6.2(a).
1.31 *“UYTCS™ means univerzal TCS.

2. Grant of License

2.1 License. Subject to the terms and conditions of this Agreement, KxyyoTech hereby
prants to Advantest a worldwide, perpetual, excluzive (subject to Section 3.3} license under all
KiryoTech Intellectual Property Rights now existing or hereafter acquired, to (2) make, have made,
use, impott, repair, modify, improve and otherwise exploit Licensed Products and (b) 2ell, offer for
sale, distribute, lease and otherwise dispose of Licensed Products as incorporated into Advaniest
test handler units provided toffjpursuant to the llllPurchase Agreement. For the avoidance of
doubt, the icense rights grantad pursuant to this Section 2.1 include, without limitation, the rights
to use, reproduce, parform, display, distribute, modify, improve and create derivative works of any
Software, in cach case solely for ultimate use in Licensed Products to be incorporated into
Advantest test handler units provided tojpvsuant w the WllPurchase Agreement.

2.2  Bublicenses, The Parties acknowledpe that Advantest may reiain certain third
parties from time to time to perform services on Advantest’s behalf in connection with the
Licensed Products. Accordingly, Advantest may sublicense the foregoing rights gramted in
Section 2.1 to such third parties, and distribute applicable portions ofthe Technical Jnformation in
connection therewith, solely to the extent reasonably necessary for such third parties to provide
such services on behalf of Advantcst and in accordance with Seclion 10.3,

2.3 Improvements. KrvoTech shall deliver to Advantest all Improvements 1o the
Technical Informsation (including, without limitation; thé Sofiware) and the Licensed Products
developed or acquired by KryoTech, promptly upon such Improvements baing developed by, or
becoming available to, KryoTech. Such Improvements shall be delivered to Advantest free of
charge. Without limidng the forsgoing, in the svent that KryeTech desires to implement any
Improvements to the Technical Information or the Licensed Products during the Transition Period,
KryoTech shall first provide Advantest with written notice thereof not less than thrae {3) months,

#-119616 4
Confidential

& (U0
PATEN'.r

REEL: 014250 FRAME: 0526



13,2004 3:36PM MOFO 28TH FL NO. 172 P9

Fihal Dated November 15, 2003

(or such other period as agreed by the Parties, in writing), prior o implementing any such
Improvements,

. 24 ivery of Technical Information. Within ten {10) business days after the
Effective Date, KryoTech shall deliver to Advantest the Technical Information in formars and
media agreeable 1o Advantest. Without lmiting the foregoing, KryoTech shall provide drawings
in CAD format(s} (where availabie), and all other documents in electronic form (where availabie).
Subject to the foregoing, KryoTech agrees that it will, at its ¢est, (a) deliver the Technical
Information to Advantest in a form consistent with the documentation standarde used by KryoTech
with respect to its manufacture of Licensed Products, and (b) use commercially reasonable efforts
to assist Advantest in remedying any documentation deficiencies identified by Advantest. Subject
to the forcgoing, Advantest chall, at its expense, be vesponsible for completing and converting
Technical Information provided by KryoTech (in accordance with the foregoing), into the format
and systems required by Advantest to manufacture the Licensed Products under this Agreement.

2.5 urther Assurances. The Parties acknowledge and agree that they intend for
KryoTech to provide Advantest with all relevant Intellectual Property Rights and Technical
Information applicable to or useful in connection with the Licensed Products. Therefore, to the
¢xtent KryoTech owns, controls or can license to Advantest any Intellectual Property Rights
(including, without Hmitation, any Intellectual Property Rights licensed to KryoTech by any third
party) and/or Software that are applicable to Licensed Produets, but that are not licensed or
assigned to Advantest hereunder, KryoTech will use commergially ressonable best efforts o
promptly assign, to the extent possible, or license, to the extent assigrument is not possible, its
rights in and to such Intelicctual Property Rights and/or Software t0 Advantest (but without
affecting KryoTech's ability to carry out its obligations with respect to any and all Existing
Purchass Orders and Transition Purchase Orders and its contitming abligations described in
Section 12.1) under the terms and conditions substantially similar to those that apply to the
Inteliectual Property Rights licensed to Advantest hereunder. For the avoidance of doubt, amy
Inteliectual Property Rights and/or SoRtware so licensed or 2ssipned to Advantest shall remain
subject to the KryoTech payment obligations set forth in Section 5.6. Without limiting
KryoTech’s obligations set forth in this Section 2.5, nothing in this Agreement shall prevent
Advantest from approaching any third party and leensing or purchasing any Intellectual Property
Rights directly from any such third party without the involvement of KryoTech.

2.6

k-119616 5
Confidentinl

g (002

PATENT
REEL: 014250 FRAME: 0527



13,2004 3:36FM MOFQ 28TH FL | NO. 172 P10

Final Dated November 15, 1003

3. Transfer of Responsibilities

3.1  TIransfer. KryoTech shall cooperate with Advantest in taking the necessary steps,
as soon as reasonably practicable, o transfer total responsibility for the design, manufacturing and
support of the Liccnsed Products from KrynTech to Advantest so that Advantest can maintain
continuity of supply and support Licensed Products made independently by Advaniest for sale to

Il vursuant to theJillFurchase Agreement. The period from the Effective Date up to the date

on which total regponsibility for the design, manufacturing and support of the Licenszed Products is
completely tmnsferred from XryoTech to Advantest to Advantest’s satisfaction, shall be referred
1o as the “Transition Period” for the purpose of this Agreement.

3.2 Nonr-Compete. KryvoTech will not produce, or out-source production of, the
Licensed Products for sale, lease or other disposition to JJjother than in accordance with a
written requast from Advantest pursuant to the OEM Purchase Agresment end/or this Agreement.

3.3 ; ] ‘ ights. Notwithstanding the
exclusive license: nghm granted hy KryoTech tc Advantest l.u:ldrer Secnon 2.1, KryeTech shall have
the right to use the KryoTech Intellectual Froperty Rights to ranufacture the Licensed Products
for sale to Advantest in accordance with the terms and conditions of the OEM Purchase Agreement
and thizs Agreement. For the avoidance of doubt, all rights in and to the KryoTech Intcllectual
Property Rights not expressly granted to Advantest under this Agreement or the OEM Purchase
Agreement are expressly reserved 1o KryoTech.

4, Maintenance and Support -
4.1 ud 1

(a) EryoTech hereby acknowledges and agrees that the Technical Information
is composed, 10 a significant extent, of know-how refating to the development and manufacturing
of the Licensed Product {including, without limitation, Improvements to the Licensed Product
provided by KryoTech to Advantest under this Agreement), and that the delivery of such
know-how will be essential to Advantest’s ability 1o successfilly manufacture the Licensed
Product. Accordingly, KryoTech agreas that, a2 an integral aspect of the rights to be provided to
Advantest hereunder, KryoTech shall, during the period between the Effective Date and the date of
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the first acceptance byl of an Advantest handler containing 2 Licensed Product, provide to
Advantest, at Advantest’s request, up to two thousand (2,000} Person Hours of training of and
consultation with Advantest engineers, free of charge, (the “Incleded Technical Assistance™) in
crder to aseist in the transfer to Advantest of all Technical Information necessary or usefial in
connection with the manufacture of Licensed Products.

(b) Advartest may elect for up 0 one thousand (1,000) Person Houts of the
Included Technical Assistance to take place at Advantest’s Japan locations (the “Japan Person
Hours™). The time for ransportation of relevant personned thercto shall be excluded from the
calculation of Person Hours, and the costs related to such transportation shall be borne by
KryoTech,

() I the event that (i) Advantest uses mowe than one thousand (1,000) Person
Hours at locations outside of Advantest's Japan locations {“Non-Japan Person Hours™), and (i)
Advantest has not utilized all of the one thousand {1,000) Japan Person Howrs referred to in
Section 4.1(b), then, Advantest shall have the option, but not the obligation, to pay for any
Non-Japan Person Hours above ane thousand (1,000) such hours, at the hourly rate applicable 1o
Additional Engineering Services pursuant 1o Saction 4.2, so as to be able to continue to utilize the
compiete onc thousand (1,000) Japan Person Hours free of charge.

{d The format and substance of all Included Tecknical Assistance must be
approved by Advantest in writing in advance.

{c) KryoTech shall maintain hourly time récords for all Person Hours
performed hereunder and shall submit to Advantest, on a monthly basiz (or at any other time upon
requested by Advantest), such hourly time racords, including an account of individuals whe
performed any such Perzon Hours and full details of the training and/or consultation services
provided by cach such individual during each such Parson Haour,

42 di ginge srvices. After the first acceptance by of an
Advantest handler contau:lmg a menscd Prnduct. or before such time if Advantest has aiready

used all'of the Included Technical Assistance, KryoTech shall provide additional engineering
services {the “Additional Engineering Services™) at the following rates:

{a) Labosr: USSHEl per person/iiour.
) Material: KryoTech's direct cost.

{c) Travel: Al reasonable travel expense of the personnel providing such
SETVICes,
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4.3  Purchase of Parts and Components.

()  KryoTech will make available for purchase by Advantest, at mutually
agreed prices, all parts, components, machines, tools and othar items hecessary or useful in
connection with the manufacture of Licensed Products as shoavn on BExhibit A. Advantest will
have the right, but not the obligation, to purchase from KryoTech all or any of the material listed
on Exhibit A herete on terms and conditions of a purchase and sale agreement to be separately
executed by the Parties. KryoTech will notify Advantest of any proposed changes or
modifications to any such parts, components, machines, tools or other items and will obrain
Advantest’s written consent to any such changes or modifications prior to implementing the same.

()  On or before the Effactive Date, KryoTech shall delivar to Advantest the
names and addresses of KryeTech’s sources for relevant Licersed Product parts oot manufachyred
by KryoTech, including appropriate part numbers for coramercially available equivalents of
electronic patts. KryoTech will use all reasonable efforts to ensure that Advanitest will have the
right to purchase all such parts directly from KryoTech’s vendor’s and KxyoTech will assign 10
Advaniest its purchasing rights with such Vendors.

44  Seorce Code, Without in any way limiting the rights granted to Advantest purseant
to Section 2.1 or elsewhere in this Agreement, or KryoTech’s obligations under Section 2.3 or
¢lsewhere in thiz Agreement, the Party*s acknowledge that the source code of the Software will be
used by Advantest primarily to investigatc and inform KryaTech of any Software-related root
causes (including bugs) of any field failures of Licensed Products. Based on any such rooi cause
informiation provided to KryoTech by Advantest, KryoTech will, at its cost, prompily eliminate
such root causes, and modify the source code of the Softwara then ai issue, and provide Advantest
with such modified source code. In event that Advantest modifies such source code, Advantest
will be responsible for any and all upgrade, maintenance, and failure: fixing of such modified
source code. Notwithstanding the foregoing, the Parti#s acknowledge and agree that {(a) Advantest
is nuder no obligation to investigate Softwarc-related root causes of any field frilures of Licensed
Products, and (b) it 1s KryoTech’s responsibility to identify and eliminate such root-causes,

5. Paymenis and Reports

5.1  Rovalty. In consideration of all the rights and licenses granted and assigned to
Advantest pursuant to this Agreement, Advantest agrees, subject to Sections 5.2 and 5.3, to pay to
KryoTech a royalty fee perllililill Sale in accordance with the rovally fee schedule set forth in
Exhibit B (the “Royalty Fees™). .o

5.2

5.3  Reduced Rovalty, Without limiting the application of Section 5.2, if KryoTech is
in material breach of this Agreement and has failed to remedy such breach within thirty (30) days
of receiving written notice of such breach from Advantest, then, upon written notice from
Advantest 1o KryoTech, the Royalty Fees shall be reduced in accordance with the rates set forth in
Exhibit E.
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54  Records and Reports. Advantest shall keep complete and aceurate records of JIJJil
Sales in sufficient detail to enable the amounts payable hereunder toibe determined. Within ten
(10) days after the Jast day of each month from March 2004 up to and including September 2004,
Advantest shall deliver to KryoTech a true and accurate report of the [JJJJSales under this
Agreement during the preceding month setting forth in reasonable detail the calevlation of the
amounts due to KryoTech for such month (the “Initial Royalty Reports™). Afier September 2004,
and for the remainder of the term of this Apreement, within ten (10) days after the last day of each
subsequent calendar quarier ending March 31, June 30, Seplembet 30 and December 31,
Advantest shall deliver to KryoTech a true and accurate report of the [l Sales under this
Agreement during the preceding calendar quarter setting forth in reagsonable detail the calculation
of the amounts due to KryoTech for such calendar quarter (the “Subseqaent Royalty Reports™.
For the purposes of this Agreement, each of the Initial Royalty Reparts and the Subsequent
Royalty Reparts shall constitte a “Royalty Report”, Each Royalty Report shall include {2} the
total number ofjj Sales during the relevant period, and {b) the calculation of Royalty Fees due
to KryoTech for such period pursuant to Section 5.1. For the avoidance of doubt, no Royalty
Report shall be due prior to March 2004 and, in the event that eny [l Sales occur priot to March
2004, then the March 2004 Royalty Report shall include details of any such [ Sates.

3.5  Payment. On the basis of a Royalty Report, ard within ten (100 davs from
KryoTech’'s receipt of each Royalty Report, KryoTech will issue to Advantest an invoice for the
Royalty Fees due for the applicable royalty periad. After receipt of such invoice, Advantest will
pay to KryoTech the Royalty Fees sdue for the royally period to which such invoice corresponds,
within thirty {30} days from its receipt of such invoice.

54  Third Party Fees, KryoTech shall pay any and all royalty, license and other fees
due to third parties with respect to the rights granted hereunder, including, without limitation, any
such rights Licensed or assigned pursuant to Section 2.5. To the extent that Advantest is required
by law to pay any such royalty, license or other feas divrect to any such third party, then Advantest
shall pay such fees, but shall have the option of either {a) obtaining prompt reimbursement from
KryoTech for the full amount of any such fees, or (b) withholding the full amount of any such fees
from any amount owing or becoming due from Advantest to KryoTech under this Agreement, the
OEM Purchase Agreement or any other agreement entered into by and between the Panies.

6. Existing, New and Transition Purchase Orders
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6.2  Iransition Puyrchase Orders.
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7. Inteflectual Property Rights

7.1 Owhnership. As batween the Parties, KryoTech owns and shall own all right, title
and interest in and to the KryoTech Intellectual Property Rights including, without limitation, any
such Intellectual Property Rights in and to the Technical Information delivered by KryoTech to
Advantest under this Agreement. Notwithstanding the foregoing, all technology, technical
informationt and software mdapendently developed by Advantest, in¢luding, without limitation,
any improvements to, or modifications of, any Technical Information or any Licensed Produet,
ané all Imtellectual Property Rights therein, will be solely owned by Advantest, subject 1o
KryoTech's ownership of any preexisting KryoTech Intellectual Property Rights.

7.2  Recordation of License, If requesled by Advantest, and at Advantest’s expense,
KryoTech shall reasonably assist Advantest in recording this Agreement and/or any of the
KryoTech Intellectual Property Right licenses gramted hereunder against any relevant KryoTech
Intellectual Property Right registration(s) (or application(s) for registration) in any relevant patent
office or other intellectual property office.

8. Warrantiez and Disclaimer

8.1  KrvoTech Warranties.

aranty. KryeTech represents and warrants to Advantest that
KryoTech has full pnwer nght and authonty to enter into this Agreement, to camry out its
obligations under this Agreement, and 10 grant the rights gramed o Advantest herein, and thar this
Agreement is valid, binding and enforceable against it (subject to applicable principles of cquity
and bankruptey and insolvency laws),

(b} No Conflict. KryoTech represents and warrants that the execution of this
Agresmeant, the granting of the tiphts and licenses to Advantest herein, and the performance of its
obligations hereunder does not and will not (i) violate the Articles of Incorporation or By-laws of
KryoTech or any provision of any Applicable Law; or (i) conflict with or violate any other
agreement t¢ which KryoTech is a party.

{) Rights; Non-Ipfripsement. KryoTech represents and warrants that it owns
or has obtained the rights to prant the licansas herein, and that the use of the KryoTech Intellectual
Property Rights, the Technical Information and the Licensed Productin accordance with the terms
of this Agreement, does not and will not infringe or misappropriate any Copyright, Trade Secret,
Trademark, Patent or other intellectual property or proprietary right of any third party.

{(d) NoClaims. KryoTech represcnts and werrants that, to the best of its
knowledge, (i) no claims or demands have been made in respsct of the Licensed Product and
{ii} no proceedings have been institated or are pending or threatened that challenge the rights of
KryoTech in respect of the Licensed Product,

. R ] ion. KryoTech
represants and w:arrants that (i) the nghts an::l lwensed grantﬁd a.nd ass:gned to Advaniest

hersunder, and the Technical Information (inchiding, without lintitation, Software) delivered 1o
Advantest hereunder, shall be sufficient 1 enable Advantest to make, have made, use, import,
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repair or otherwise exploit Licensed Products, and to sell, offer for sale, distribute, lease and
otherwise dispose of Licensed Products as incorporated in Advantest tast handler units provided to

applications under the [JJlliPurchase Apreement, and (if) the Technical Information
(including, without limitation, Software) provided by KryoTech to Advantest pursuant to this
Agreement will include all necessary and sufficient technical information and software that
KryoTech nses in the manufacture of the Licensed Products,

{f} i ion. KryoTech represents and warrants that,
to the best of its knowledge (aﬂerha.ving made diligent enquines}, all Technical Information

provided by KryoTech to Advantest pursuant to this Agreement will be accurata.

8.2  Advaniest Corporate Warranty. Advantest represents and warrants to KryoTech
that Advantest has full power, right and authority o enter inie this Agreement and to carry out its

obligations under this Agreement, and that this Agreement is valid, binding and enforceable
against it (subject to applicable principles of equity and banktuptcy and insolvency laws).

9. Indemnpification

3.1  KrvoTech Indetnnity. KryoTech shall indemnify, hold barmyless and defend
Advantest, at ils own expense, with respect to any third party elaim, action or allegation brought
apainst Advantest or its Affiliates, officers, directors, employezes, sharcholders, consultants and
agents lo the extent it relates to or results from (a) any breach ef the mapresentations and warranties
of KryoTech set forth in Sections £.1 and 2.6, (b) any breach of KryoTech's continmng SUppoIt,
maintenance and training obligations under the OEM Purchase Agreement as set forth in Section
12.1, or (2) any claiin, action or allegation that the KryoTech Intellertual Property Rights, the
Technical Infonnaﬁon, or any Licensed Product, or the use thereof in accordance with this
Agreement, infringes or misappropriates any Copyright, Trade Secret, Patent or any other
Intellsctual Property Right of any third party {each a “Advantest Claim"™). KryoTech shall pay
any liability, damages, costs or expenses attributable to such Advantast Claim that are awarded or
imposed by a fnal judgment ot determination or, subject to Advantest’s reasonable approval,
awarded, imposed or incurred in connection with a settlernent or other similar sgreement enterad
into as 2 resuit of such Advantest Claim. Advantest agrees to give prompt written notice to
KryoTech of any Advantest Claim and to provide KryaTech with such reasonable assistance and
information, at KryoTech” expense, as KryoTech may reasonably require to defand against such
Advantest Claim. KryoTech will have the exclusive right to defend any Advantest Claim and,
subject to Advantest’s reasonable approval, make settlements fiereof. In the event an
infringement or misappropiiation claim, action or allegation is brought or threatened, KeyoTech
shall, at its sole option and expense and in addition to its other obligations pursuant to this Section
9.1: (a) procurs for Advantest the right to eontioue use of the infringing or mizappropriated
materials or (b) modify, amend or replace the infringing or misappropriated materials, without
significant loss of functionality and performance. The foregoing indemuity obligations will not
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apply to the extent the claimed infringement or mizappropriation arizes solely as a result of
modifications 1o the Licensed Praduct not made by or for KryeTech, untess sueh modifications
were made at the direction of, and in accordance with instructions from, KryoTech,

2.2  Prosecution of Inftinpers. KryoTech and Advanitest shall give cach other written
notice of any acts of infringement by third parties involving Intellectual Property Rights relating to
the Licensed Product of which KxyoTech or Advantest has or obtains knowledge, and the Parties
shall consult together with a view 1o determine the course of action, if any, to be taken in such
circumsiances, KryoTech shall have the initial right to take action to enforce such riphts. If, and
only if, KryoTech does not undertake reasonable efforts to enforea such rights within seven (7)
days after receiving notice thercof, then Advantest may take such actions on KryoTech’ behalf at
Advantest’s expense. Each Party shall render to the other such reasanable coopetation and
assistance as is reasonably requested by the other Party in proceedings against an infringer brought
in sccordance with this Section 9.2, at the other Party’™s expense. Any damages awarded in any
such proceedings will be awarded to the Party that undertakes legal sction.

10. Confidential Information

10.1  Obligations. The Panties acknowledge and agree that proprietary or nonpublic
information disclosed by one Party (the “Disclosing Party™) w the other Party (the “Receiving
Party”) directly or indirectly, which information is mtarked as “proprictary™ or “confidential” or, if
disclozed orally, is designated as confidential or proprietary st the time of disclosure and reduced
in writing or other tangible {ineluding electronic) form that includes a prominant confidentiality
notice and delivered to the Receiving Party withio fifteen (15) days of disclosute, constitutes the
confidential and proprietary information (“Confidential Information™) of the Disclosing Party.
The Receiving Party shall retain in confidence and not disclose to any third party any Confidential
Information of the Digelosing Party without the Diselosing Party’s express written consent, and
the Receiving Party shall oot use such Corfidential Information except to exercise the rights and
perforrn its obligations under this Agreement. Without limiting the foregoing, each Party shall use
at least the same procedures and degree of care which it uses to protect its own Confidential
Information of like importance, and in no event less than reasenable care. The confidentiality
obligations set forth in this Section 10.1 shall apply, with regard to each itemn of Confidential
Information disclosed hereunder, for & period of three (3) years following the Receiving Party’s
receipt of such item of Confidential Information

10.2 Execeptions. Notwithstanding the foregoing, Confidential Information will not
include information that: (a) was already known the Receiving Party;-other than under an
obligation of confidentiality to the Disclosing Party, at the time of diselosure hersunder; {b) was
generally availablz 10 the public or otherwise part of the publie domain at the time of its disclosure
tothe Receiving Party hereunder; (c) became generally available to the public or otherwise part of
the public domain after its disclosure and other than threugh amy act or omission of the Receiving
Party in breach of this Agreement; {d) was subzequently lawfully disslosed to the receiving Party
by a person other than a Party or developed by the Receiving Party without reference to any
Confidential Information disciosed by the Disclosing Party; or (&) was ind=pendently developed
by the Receiving Party, as evidenced by contemporansous records of such development.
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10.3  Conhractors. Advantest may retain the services of certain third parties {each a
“Contractor™) to perform servicas on Advantest’s behalf in connection with the Licensed
Products and disclose KryoTech Confidential Information toisuch Contractors; provided, however,
that any such Contractor’s aceess to and use of KryoTech Cénfidential Information will only be
permitted pursuant to a signed written agreentent (a “Contractor Agreement”™) between
Advantest and such Contractor that contains terms at least as protective of KryoTech” Confidential
Information as those set forth in this Section 10 and that protects KryoTech’ Intellectual Property
Rights in the Licensed Product at least to the degres set forth in this Agreement,

10.4 ; Publicity. Each Part ees that the terms and
conditions of this Ag‘eement, 'r.he DEM Purchasc Agmumcntb the Purchase Agreemen! and
the Term Sheet shall be treated as Confidential Information and thatno reference shall be made
thereto without the prior written consent of the other Party (which censent shall not be
unreasonably withheld) except (a) as required by Applicable Law including, without Iimvitation, by
the U.8. Securities and Exchange Commission and Japanese (Governmental Authorities, (b) to its
accountants, banks, financing sources, lawyers and other professional advisors, provided that such
parties undertake in writing {or are atherwize bound by rules of profeszional conduet) ta keep such
information strictly confidential, (c) in connection with the enforcement of this Agreement, {d) in
connection with a merger, acyuisition or proposed merger or acquisition, or (&) pursuant to joint
press releases agreed upon by the Parties, The Parties will consult with each other, in advance,
with regard to the terms of zll proposed press releases, public announcements and other public
siataments with respect to the transactions contemplated hereby.

11. Term and Yermination

11.1 Tetm. This Agreement will be effective as of the Effective Date and will continue
in full force and effect indefinitely (the “Term™), unless terminated as set forth in this Section 1.

11.2 Termmination, Adventest may terminate this Agreement (a) without cause vpon
providing thirty {30) days written notice to KryoTech or (b) in accondance with Section 2.8,

11.3 = rvival. The terms and conditions of the following
Sections will sarvive tammaﬁnn or expirauon of this Agreement: 1, 2.1{to the extent set forth in
Section 11.3{a)), 5,7, 8,9, 10, 11.3, 12 and 13. KryoTech’s representation and warranty in
Section 2.6 shall alan survive. In addition, the termination or expiration of this Apreement shall
not relieve either Party of any liability or responsibility that accrued priot to such termination or
expiration. Except as expressly provided in this Section 113, all.other provisions of this
Aprecment shall terminate upon the expitation or termination hereof,, Upon any termination of this
Agreement () all licenses end rights pranted to Advantest herevmder relating 1o eny Licensed
Products manufactured prior to, or in the process of manufacture as at, the date of termination shall
continue in perpetuity, (b) all other rights and licenses granted 1o Advaniest under this Aprecment
and all other rights and obligations hereunder shall terminate, (¢} subject to any continving rights
pursuant to sub-Section (a) above, within thirty (30) days after the diate of termination, Advantest
will cease using and return, ar at KryoTech' written request destroy, the Technical Information
delivered by KryoTech hereunder and all KxyoTech’ Coafidential Information in its pessession,
custody or control in whichever form held (including without limitation att documents or media
containing any of the foregoing and all copies, extracts or embodiments thereof), and (d) subject to
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any continuing rights pursuant to sub-Section (a) above, within thirty (30) days after the date of
termination of this Agreement for any reazon, KryoTech shall, at Advantest’s option, return or
destroy any copies of the Confidential Informadon of Advaniest in its possession.

11.4  Licence if KryoTech Enters Bankpuptcy. If, at any time during the Term,
KryoTech: (a) file2 a voluntary patition in bankroptey under Chapter 7 or 11 United States Code

(the “Bankruptcy Code™); or (b) has an involuntary prtition in bankruptcy filed against it under
Chapter 7 of the Bankruptcy Code, which petition is not dismissed within thirty (30) days,
Advantest may slect to retain its right in the licenses granted in this Agreement, subject to the
terms of this Agreement, in accordance with Chapter 3, Section 365(n) of the Bankruptcy Code.
The licenses granted in this Agreement will be deemed licenses of “intellectual properly™ under .
Section 365(n) of the Bankruptey Code.

12. Continuing Obligations under the OEM Purchase Agreement

12,1 I ipning igations, Ia the svent of any inconsistency between
the terms and mnd:tmns nf this A,grccmcnt and the terms and conditions of the OEM Purchase
Agreement, the terms and conditions of this Agreement shall control. Subject to the foregoing, the
OEM Purchase Agreement shall continue in fill force and effect in agcordance with its terms,
including, without limitation, with respect to the following matters:

i

{a) KryoTech shall continue to be obligated under Section 4 of the OEM
Purchase Agreement with respect to all QEM Products manufactured by KryoTech and paid for by
Advantest ander the terms of the OEM Purchase Agreement. This continuing obligation includes
vision of appropriate engineering resources ta bring such QEM Products into compliance with
amvised thermal requirements. All subsequent KryoTech engineering support shall be
provided at Advantest’s request subject to the rales set forth in this Agresment for Additional
Engineering Services set forth in Section 4.2; and :

{b)  KryoTech shall cottinue to be obligated to provide support under Section 7
of the OEM Purchase Agreement including training, installation, maintenance and spare parts ag
specified thercin for all OEM Products manufactured by KryoTech and paid for by Advantest
under the terms of the OEM Purchase Agreement, provided, however, that KryoTech shall have no
such respongsibilities under Section 4 and Section 7 of the OEM Purchasc Agreement with respect
to Licensed Products manufactured by Advantest under this Agreement.

12.2  Failure to Perform. In the event that KryoTech fails to perform or otherwise meet
its obligations referred to in Sections 12.1(a) and 12.1(b) within reasonable timeframes (as
determined by Advantest) on an ongeing basis, then, in addition 1o KryoTech’s indemnity
obligations relating to such failure gs set forth in Section 9.1, {a} KryoTech shall be in breach of
Section 12.1 of this Agreement and the relevant provisions of the OEM Purchase Agreement, and
{b) Advantest shall have the right to immediately perform or engage third parties to perform the
relevant KryoTech support obligations at KryoTech's cost.
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13. Geaernl Provisions

13.1 ) Resolution. The validity, construction and enforccability
of this Agreement sha]l ba guvcmcd by am:l construed in accordance with the laws of the State of
California, United States of America. All disputes between the Partizs arising out of this
Agreement chall be sattled by the Parties amicably through goed faith discussions upon the written
request of gither Party. In the event that any such dispute cannot be resolved thereby within a
period of sixty (60) days afler such written request has been given, such disputc shali be finally
settled by arbitration in California, United States of America, using the English langnage, and in
accordance with the niles then in effect of the American Asbiteation Association, The arbitrator(s)
shall kave the authority to grant specific performance, and to allacate between the Parties the coats
of arbitration in such equitable manner as the arbitrator{s} may determinc. The prevailing Party in
the arbitration shall be entitled to receive reimbursement of its reasonable expenses incurred in
connection therewith, Judgement upon the award s0 rendered may be entered in any court having
Jjurisdiction or application may be made to such court for judicial acceptance of any award and an
order of enforcement, as the case may be. Notwithstanding the foregoing, eithet Party shall have
the right to institute a legal action in a cowt of proper prisdiction for injunctive relief anﬁfor a
decree for specific performance pending final settlement by arbitration.

13.2 Notices and Other Communieations . Any and all notices, requests, demands and
other communications required or otherwise contemplaied to be made under this Agreement shall
be in writing and in the English language and shall be provided by one or more of the following
means and shall be deemed to have been duly given () if delivered personaliy, when received, (b)
if transmided by facsimile, on the first (1st) business day following receipt of a wansmittal
confirmation, or (¢} if by international courier service, on the fourth {4th) business day following
the date of deposit with such courier service, or such earlier delivery date as may be confirmed in
writing to the sender by such courier service. All such notices, requasts, demands and other
communications shall be addressed as follows:
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or to zuch other addrass or facsimile number as a Party may have specified to the other Parties in
writing delivered in accordance with this Scction 13.2.

13.3 Lanpuape. This Agreement is in the English language only, which language will be
controlling in all respects, and sll versions hereof in any other language shall be for
accommodations enly and shall not be binding upon the Pariies. Al communications and notices
to be made or given pursuant to this Agreement will be in the English language.

134 Severability. If any provision in this Agreement shall be found or be held 1o be
invalid or unenforeeable {including, without limitation, as a result of objections by the Japanese
Fair Trade Commission) then the meaning of said provision shall be construed, t0 the extent
feasible, 0 as to render the provision enforceable, and if no feasible imerpretation would save such
provision, it shall be severed from the remainder of this Agreement which shall remain in full force
and effect unless the severed provision is essential and material to the rights or benefits received by
any Party. In such event, the Pariies shall use best efforts to negotiate, in good faith, a substitute,
valid and enforceable provision or agreement which most nearly cffcets the Parties” intent in
enteritig into this Agreement.

125 Ref . i padings. Untless otherwise indicated, references to Sections
and Exhibits harean are to S&n'tmns aﬁ anﬂ Exhibits to, thiz Agreement. The subject headings of
the Sections of this Agresment are included for the purpose a?l:onvenienm of reference only, and
shall oot affcct the construction or interpretation of any of its provisions,

13.6 No Wajver. No waiver of any term or condition of this Agreement shall be valid or
binding ¢n a Party unless the same shall have been set forth in a written document, specifically
referring to this Agmement and duly signed by the waiving Party. The failure of a Party to enforce
at any time any of the provisions of this Agreement, or the fajlure to require at any time
performance by one or both of the other Party of any of the provisions of this Agreement, shall in
no way be construed to be a present or fiture waiver of such provisions, nor in any way affect the
ability of a Party to enforce each and every such provision thereafier.
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13.7 Entire Apreement: Ameadments. The ternms and conditions contained in this
Apreement (including the Exhibits and any addends hereto signed by both Parties) and the OEM
FPurchase Agreement (but subject to the first sentence of Sectisn 12.1 of'this Agreement) constitute
the entire agreement between the Parties and supersede all pravious agreements and
understandings (including, without limitation, the Term Sheet) whether oral or written, between
the Parties with respect to the subject matter hereof. No agreement or understanding amending
this Agreement shall be binding wpon any Party unless set forth in a written document which
expressly refers to this Agreement and which is signed and deliverad by duly authorized
representatives of each Party.

13.8 Assipnment. Neither Party shall have the right to assign any of its right or
obligations under thiz Agreement without the prior written consent ofthe other Party, such consent
not io be urmeasonably withheld. Notwithstanding the foregoing, KryoTech shall not assign any of
its right, title or interest in or to any of the KryoTech Intellectual Property Rights that are the
subject of any licenses pranted 10 Advantest under this Agresment without first obtaining, as a
condition 1o the effectiveness of such assignment, an express agreement in writing from the would
be assignee of any such rights, in a form and substance acceptable 1o  Advantest, acknowledging
the existence of, and agrezing to assume KryoTech's cbligations and o honor, Advantest's rights in
and to such KryeTech Intellectual Property Rights under this Agreement and the OEM Purchase
Agreement. Any purported assignment in brzach of this Section 13,8 shal) be void. This
Agreement shall inure to the benefit of, and shall be binding upon, the Panties and their respective
succassors and permitted assigns.

nedies, Mo exercise or enforcement by sither Party of any right or
remedy unr:ler ﬂ:us Agreement will preclude the enforcement by suchParty of any other right or
remedy under this Agresment ot that such Party is eatitled by Iaw to enforce,

13.10 No Agency. The Parties are independent contraciors. Nothing contained herein or
done in pursuant of this Agreesment shall constitute any Party the agent of any other Party for any
purpese or in any sense whatsoever.

13.11 Counterparts. This Agreement may be executed in ary number of counterparts,
and sach counterpart shall constitute an original instrurnent, bt all such separate counterparts hall
constitute only one and the same instrument.

13,12 Force Majeure. Meither Party will be liable for damages or penalties or held in
default for delay in delivery or performance or for faflure to give notize of delay when the delay is
due to the elements, acts of God, delays in transportaiion or delivery, or any other similar causes
beyond the reasonable control of such Party; provided, however, that “canse beyond the
reasonable conteol of such Party™ do not include any order, regulation or written diroctive of such

13,13 Limijtation of Liability. Except for KryoTech’s indemnification obligation for
liability relating to third party claims under Section 9 or for liability arising out of a breach of
Section 10, in no event will either Party bave any liability for any indirect, ineidental, special or
consequentizl damages, however caused and on any theory of liability, whether for breach of
eontract, tort or otherwise, arising out of or related to this Agrecment, including but not limited 1o,
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loss of anticipated profits, loss of data, or loss of use, even if such Party has been advised of the
possibility of such damages.

13.14 Export Restrictions. KryoTech will be solely responsible for obtaining any and all
approvals and licenses required under any United States laws or regm]atiﬂns (including, without
limitation, all technolagy export laws and regulations) in conpection with the licenses and rights
pgranted hereunder, and Technical Information {including, without limitation, Software) to be
delivered hereunder, 10 Advantest,

N WITNESS WHEREQF, the Parties have caused this Agreement ta be signed by duly authorized
representatives on the dates set forth below.

By:
Title: E;mdsgz_& CEG

Advantest Corporation

tk-119615 20
Confidential

PATENT
REEL: 014250 FRAME: 0542



13,2004 3:42PM  MOFO 28TH FL

Final Dated November 15, 2003

Exhibit A
Parts, Materials and oiker =_tems
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Exhibit B

Ro ees
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Exhibit C
Shipment Schedule for UTCS and UTCS Assse
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Exhibit D
Technical Information

mechanical drawings;

cable drawings;

cable integration diagrams;

refrigerant piping diagrams;

assembly drawings:

essambly procedures;

parts drawings;

parts and supplicry lists;

tool drawings;

test and inspection standards;

procedural flow charts;

procurement and purchasing guidebooks;

procurement specification for parts;

software in source code and object code form (and all related! documentation); and
2l) other necessary or useful technical data relating to exercising Advantest’s rights under
this Agreement,
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Exhibit E
Redueced Rovalty Fees
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