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The First State

I, EARRIET 3ZMITH WIND2OR, SECRETARY OF ETAIE OF THE STATE CF
DELAWARE,, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGRES:

"WASHINGTON SUE, INC.", A DELAWARE CORPORATION,

WITH AND INTO “ALPHA INDUSTRIES, INC." UNDER THE NAME OF
"ALPHA INDISTRIES, INC.", A CORPORATION ORGANIZED AND EXTSTING
UNDER. THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED
IN THIS OFFICE THE TWENTY-FIFTH DAY OF JUME, A.D., 2002, AT &
O'CLOCK A.M.

AND I DO HERERY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFDRESAiD CERTIFICATE OF MERGER IS THE TWENTY-FIFTE DAY OF
JUHNE, A.D. 2002, AT 11:58% O CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FOERWARDED TO TEE

NEW CASTLE COUNTY RECCORDER OF DEEDS.

Hi&LMMJLt-Jdi?u;ié#g?ﬁibﬁﬂuﬁu)

Harriet Smith Windser, Secretary of State

CEE8101 Bl100OM AUTHENTTICATION: 1850260

020408792 . DATE: 0&-25-02
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SPCRETARY OF STATE

DIVISION OF CORPORATIONS

FIZED 08:00 AN U6/ 25,2002
GPO4OFTI2 — 05881071

CERTIFICATE OF MERGER.
OF
WASHINGTON SUR, INC.
WITH AND INTO
ALPHA INDUSTRIES, TNC.

Purguant 1o Seetion 251 of the General
Corporation Law of the State of Delaware

Alpha Industries, Inc., a Delaware corporation (the "Corporation™, does
hereby cextify: '

FRST: The names and states of incorporation of the constituent
corporations to this merger are as follows:

Name State of Incorporation
Alpha Industries, Inc. Delgware
Washington Sub, Ino. Delaware

SECOND: The Agreement and Plan of Reorganization dated s of
December 16, 2001, as amended as of April 12, 2002 (the "Agreement") by and among
Conexart Systems, Inc., Washington Sub, In¢. and the Corpovation, providing for, ameng
other things, the merger of Washington Sub, Ine. with #ud into the Corporation has been
approved, adopted, certified, executed and acknowledged by gach of the canstituent
corporations in accordance with the requirements of Sestion 251 of the General
Corporation Law of the State of Delaware.

THTRD: The Corporation shall be the surviving corporation of the merger
undér the name "Alpha [udustdes, Ine.” (the "Surviving Corporation”).

FOURTYH: The Cenificate of Incorporation of the Surviving Corporation
shall be amended to read in fs entirety as set forth on Bxhibit A attached hereto until
thereafter changed, or amended as providéd therzin or by applicable Law,

FIFTH: The executed Agreement is on file at an office of the Surviving
Corporation, the address of which is 20 Sylvan Road, Wobum, Massachusetts (1 801. A
copy of the Agreement will be provided by the Surviving Corporation, upon request ard
without cost, 10 any stockholder of either constitnent corporation.

SIXTH: This Certificate of Merger shall become effective at 11159 pm.
Engtemn Time oo June 25, 2002,

PATENT
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IN WITNESS WHEREQF, the undersigned has caused this Certificate of
Merger fo be executed in its corporate name this 25™ day of June, 2002.

ALPHA INDUSTRIES, INC.

By /s/Panl E. Vincent
Name: Paul E. Vincent
Title: Wice President, Chief Pinanejal
Officer, Treasuret and
Secretary
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EXHIBIT A

RESTATED CERTIFICATE OF INCORPORATION
OF ALPHA INDUSTRIES, INC,,
AS AMENDED

FIRST: The name of the Corporation is
Alpha Industries, Ine.

SECONY: The Corporation's registered office in the State of Delaware is located
at 2711 Centerville Road, Snite 400, City of Wilmington, County of New Castle. The
narme and address of its registered agent is The Prentice-Hall Corporation System, Inc.,
211 Centerville Road, Suite 400, City of Wilmington, County of New Castle.

THIRT: The nature of the business, or objects ar purposes to be transacted,
promoted or carried on, ave: To engage in any lawful act or activity for which
corporations may be organized under the General Corporation Law of the State of

Delaware.

FOURTH: The tatal number of sharss of all classes of stock which the
Corporation shall have the authority to issuc is 550,000,000, of which (i) 525,000,000
shares of the par value of $.25 each are to be of a class designated Common Stock, (the ;
*Common Stock™) and (i) 23,000,000 sharea without par value ate to be of a class !
desionated Preferred Stock (the "Preferred Stock”). ;

In this Article Fourth, any refierense to a section or peragraph, without further
attribufion, within 8 provision relating to a particular class of stock is intendsd to refer
solely to the specified section or paragraph of the other provisions relating 16 the same

class of stock. ;
COMMON STOCK

The Common Stock shall have the following voting powers, designations,
preferences and relative, participating, optional and other special rights, and
aualifications, imitations or restrictions thereof:

I. Dividends. Subject to the rights of the holders of Preferred Stock, the ,
holders of shares of the Common Stock shall be entitled to receive such dividends N
and distributions in equal amovnts per share, payable in cash or otheywise, a5 may '
be declared thereon by the Baard of Directors from time 1o time out of assets or \
funds of the Corporation legally available therefor.
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2. Rights on Liguidation. In the event of any liquidation, dissclution or
winding-up of the Corporation, whether voluntary or involuntary, after the payment
to creditors and the payment or setting apart for payment to the holders of any
outstanding Preferred Stock of the full preferential amovnts to which such holders
ere entitled as herein provided or referred to, all of the remaining assets of the
Corporation shall belong to and be distributable in equal amounts per share to the
holders of the Comman Stock. For purposes of this paragraph 2, a consolidation or
merger of the Corporation with any other corporation, or the sale, Tansfer or lease
of a1l or substantially all its assets shall not consiitute or be deemed a lignidation,
dissalution or winding-up of the Corporation.

3. Voting, Except as otherwise provided by the laws of the State of Delaware
or by this Article Fourth, each share of Common Stock shall entitle the bolder
thereofto one voiz.

FREFERRED 5STOCK

The Preferred Stoek may be issned from time to time in one or more series. The
Board of Directors is hereby anthotized to provide for the issuance af shares of Preferred
Stock in series and, by filing a certificate porsuant to the applicable law of the State of
Delaware (hereinafter referred to as a "Preferred Stock Designation”), to establish from
fime to time the number of shares to be included in sach such series, and to fix the
designation, powers, preferences and rights of the shares of each such series and the
qualificarions, limitstions and restrictions thereaf, The authority of the Board of
Directors with respect to each series shall fnclude, but rot be limited to, determination of
the following:

(2) the designatian. of the series, which may be by distinguishing number,
letter or title;

{b) the murnber of shares of the series, which number the Board of Directors
may thersafier (except where atherwise provided in the Preferred Stock |
Designation) increase or decrease (but not below the number of shares thereof then
outstanding);

{c) whether dividends, if any, shall be cvmulative or noncumulative and the
dividend rate of the series;

; (d) the dates at which dividends, if any, shall be payable;
() ihe redemption rights and price of prices, if any, for shares of the series;

(f) the terms and amount of any sinking fund provided for {he purchase or .
redernprion of shares of the serles;
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(2) the amounts payable on shares of the seties in the event of any voluntary
or invehmitary liquidation, dissolution or winding up of the afTairs of the
Corporation;

(h) whether the shares of the scries ghall be convertible into shares of any
ather class or series, or any other security, of the Corporation or any other
corperation, and, if so, the specification of such other class or series or such other
security, the conversion price or prices or rate or raies, any adjustments thereof, the
dats or dates as of which such shares shall be convertible and all other terms and
conditions upon which such ¢onversion may be made;

(1} restrictions oa the issnance of shares of the same series or of any other .
class or series; and

(i) the voting rights, if any, of the holders of shares of the series; provided,
thiat, except as otherwise provided by the laws of the State of Delaware, pp share of
Preferred Stock of any series shall be entitled to more than one vote per shate of
Preferred Stock.

Except as may be provided in this Certificate of Incorporation or in a Preferred
Stock Diesignation, the Comumon Stock shall have the exclusive right 1o vote for the
election of directors and for all other purposes, and holders of Preferred Stock shall not
be entitled o receive notice of any meeting of stockholders ar which they are not entitled
i vote. The number of authorized shares of Preferred Stock may be increased or
decreased (but not below the nymber of shares thereaf then outstanding) by the
affirmative vote of the holders of & majority of the shares of all classes of stock of the
Corporation entitled to vote for the election of directors, considered for the purposes of
this Artiele Fourth as one class of stock, without 2 vote of the holders of the Preferred
Stock, or of any series thereof, unless a vote of any such holders is reguired pursyant to
any Preferred Stock Designation.

The Corporation shall be entitled to weat the person in whose nemne ary share of its
stock is registerad as the owner thereof for all parpeses and shall not be bound to
recogrize any equiteble or other claim to, or interest in, such share on the part of any
other patson, whether ar not the Corporation shall have notice theveof, exvept as
expressly provided by applicable law.

FIFTH: The Corporation is to have perpefual existence,

SIXTH: The private property of the stockholders of the Corporation shall not be
subject 1o the payment of corporate debts to any extent whatever.

t

SEVENTH: The number of directors shall be fixed from time to tite exclusively
by the Board of Directors pursuant to a resolution adopted by a majority of the 1o1al

3
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mumber of suthorized directors (whether or not there exist any vacaneies in previously
anthorized directorships at the time any such resolution s presented 1o the Board of
Directors for adoption). At the 1983 annual meeting of stockholders, the directors shall
be divided into three classes, 45 nearly equal in number as possible, with the term of
office of the first class to expire at the 1984 anrmal meeting of stackholders, the term of
office of the second class to expire at the 1985 annual meeting of stockholders and the
term of office of the third class to expire at the 1986 angual mecting of stockholders. At
each annual meeting of stockholders following such initial classification and election,
directors alected o succeed those directors whose terms expire shall be elected for a term
of office o expire at the third sucoeeding annual meeting of stockholders after their
dlzction, unless, by reason of any intervening changes in the autherized mymber of
directars, the board shall designate one or more of the then expiring directorships as
directorships of another class in order more nearly to rchieve equality of numbey of
directors among the classes.

Notwithstanding the rule that the three ¢lasses shall be as nearly equal in number of
directors as possible, n the event of any change in the authorized number of directors,
saeh director then, continuing to serve 23 such shall nevertheless continue as a director of
the chass of which he is a member until the expiration of his current 1erem, or his prior
death, resignation o removal. If any newly created directorship may, consistently with
tha rule that the three classes shall be as nearly equal in number of directors as possible,
be allocated to one of two or more classes, the Board of Ditectors shall allocate it to that
of the available classes whose term of office is due to expire af the earliest date fellowing
such allocation.

Vacancies resuliing from any increase in the authorized mimber of directors or any
vacancies in the Board of Directors resulting from death, resignation, rétirément,
disqualification, removal from office or other ¢ause may be filled only by a majerity vote
of the directors then in office, though less than a quonum, ard directors so chosen shall
hold offisg for & term expiring at the annnal meeting of stockholders at which the term of
office of the ¢lass to which they have been elested expires. No decreasé in the numbey of
athorized directors shall shorten the term of any incumbent director.

Subject to the rights of the holders of any series of Preferred Stock or any other
serics or ¢lass of stock, as provided herein or inl any Preferred Stock Desipnation, to elect
additional directors under specific circumstances, any director may be removed from
office at any fime, but only for cause and only by the affirmative voe of the holders of at
least 2 majovity of the shares of ali classes of stock of the Cosporation entitled to vote for
the election of directars, considered for the parposes of this Article Seventh as one class
of stock.

No director of the Corporation shall be liable to the Corporation or its stockhalders
for monetary damages for breach of fiduciary duty a9 a director, except for liability @) for
any breach of the director's duty of Ioyalty to the Corporation or its stockholders, (ii) for

4
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acte or orpissions not in good faith or which mvolve infentional misconduct or 2 knowing
violation of law, (i) nnder Section 174 of the Delaware General Corporation Law, or
{iv) for any transaction from which the director derived an improper personal benefit. No
tepeal or modification of this paragraph, directly or by adoption of an inconsistent
provision of this Certificate of Incorporation, by the stockholders of the Corporation shall
be effeciive with respect 1o any cause of astion, suit, claim or other matter that, but for
thiz peragraph, would accrue or arise prior to such repeal or modification.

EIGHTH: Unless otherwise determined by the Board of Directars, no holder of
stock of the Corporation shall, as such holder, have any right to purchase er subscribe for
any stock of any ¢lass which the Corporation may issue or sell, whether or not
exchangeable for any stock of the Corporation of any class or classes and whether out of
unissued shares authorized by the Certifieate of Tncorporation of the Corporation as
originally filed or by any amendment thereof or out of shares of stock of the Corporation
aequired by it after the issue thereof.

NINTH: Whenever a compromise ot arrangermelt is proposed between this
Corporation and its creditors or any ¢Jass of them and/or between this Corporation and its
stockhalders or any class of them, any court of equitable jurisdiction within the State of
Delaware may, on the application in a summary way of this Corperation or of any
creditor or stockholder thereof, or on the application of any recciver or receivers
appointed for this Corparation under the provisions of section 291 of the General
Cerporarion Law of the State of Delawate (the "GCL") or on the application of trustees in
dissolution or of any receiver or receivers appointed for this Corporation under the
pravisions of section 279 of the GCL order a meeting of the creditors or class of
ereditors, sud/or of the stockholders or class of stockholders of this Corporation, as the
ease vy be, to be sunimoned in such manner as the said court divects, If a majority n
oumiber Tepresenting three-fourths in valne of the creditors or class af creditors, and/or of
the stockholders or ¢lass of stockholders of this Corporation, as the case may be, agree to
any ¢compramise or arrangement and to any reorganization of this Corporation as
consequence of such compromise or arangement, the sald compromise or arangement
and the said reorganization shall, if sanctioned by the court to which the said application
has been roade, be binding on all the ereditors or class of creditors, and/or on all the
stockholdars or class af steckbolders, of this Corporation, as the case may be, and also on
this Corporation.

TENTH:

1. Amendment of Certificate of Incorporation. The corporation reserves
the: right © amend, alter, change or repeal any provisioh contained in this
Certificate of Incorporation, in the manner hereafter sei forth, and all rights
sonferred upon stockholders herein are granted subject to this reservation.
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A. PExcept as provided in paragraphs 1(13) and {2) of this Article
Tenth and in Article Eleventh, any provision of this
Certificate of Incorporation may be amended, altered,
changed or repealed in the mapner now or herestter
prescribed by the statutes of the State of Delaware.

B. Notwithstanding any of the provisions of this Certificars of
Incorporation or any pravision of Jaw which might otherwise
pennit a lesser vote or no vote, bt in addition to any
affirmative vete of holders of any particular class or serles of
stock of the Corporation required by law or this Certificate of
Incerporetion, the affirmative vote of the haldexs of at least
the following percentases of the shares of all classes of stock
of the Corporation emtitled to vote for the election of directors,
considered for this purpose as one class of stock, shall be
required to amend, alter, change or repeal, or o adopt any
provisions inconsistent with, the indicated provisions of this
Certificate of Tncorporation:

(i) $80% in the case of Article Scventh or Article Thirteenth; and
(i) 90% in the case of Asticle Twelfih.

The firegoing paragraphs 1(B)(i) and (ii) of this Anticle Tenth may not be
amended so as 1o alter the stockholder vote required by either such parmagraph
ot to adopt suy provisions inconsistent with these pravisions, except by an
amendment that is itself approved by the affirmative vote of the holders of at
Jeast the percentage of all shares of all classes of stock of the Corparaion as is
requited to amend the peovision or provisiens of this Certifieate of
In¢orporation to which such amendment relates,

2. By-laws. The Board of Directors is expressly authorized to adapt, alier,
amend and repeal the By-laws of the Corporation, in any manner not inconsisient
with the Jaws of the State of Delaware or of the Certificate of Incorporaticn of the
Corporation, swhject to the power of the holders of capital stock of the Corporation
to adopt, alter or repeal the By-laws mads by the Board of Direotors; provided, that
any such adoption, arnendment or repeal by stockholders shall require the
affimative vote of the holders of at least 66 2/3% of the shares of all classes of
stock of the Corporation entitled 10 vote for the election of directors, considered for
this purpose #s one ¢lass of stock. This paragraph 2 of Article Teoth may net be
amended 5o a5 to alter the stockholder vote specified hereby, nor may any
provisions inconsistent with these provisions be adopted, except by an amendment
that is itself approved by the affirmalive vote of the holders of at least 66 2/3% of
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the shares of all classes of stock of the Corporation entitled to vote for the elecmm
of directors, considered for this purpase as one class of stock.

ELEVENTH:

1. Except as set Torth in paragraph 2 of this Article Eleventh, the affirmarive
vote or consent of the holders of 80% of the shares of all classes of stack of the
Corporation entitled to vote for the election of directors, consideted for the
purposes of this Arficle as one class, shall be required ¢a) for the adoption of any
agreement fox the merger or consolidation of the Corperation with or into any Other
Corporation {as herginafter defined), or (b) to authorize any sale, lease, exchange,
mortgage, pledge or other disposition of all, or substantizlly all of the assets of the
Corporation or any Subsidiary (as hereinafier defined) to any Other Corporation, or
(c) to authotize the issuance or teansfer by the Corporation of any Substantial
Araount [as hereinafier defined} of securities of the Corporation in exchange for the
securities or assets of any Other Corporation. Such affimuative vote or consent
shall be in addition to the vore or consent of the holders of the stock af the
Corporation otherwise required by law, the Certificate of Incorporation of the
Corporation or any agreemehnt or contract to which the Corporation is a party.

2. The provisions of paragraph 1 of this Article Eleventh shall not be
applicable to any transaction deseribed therein if such transaction is approved by
resolution of the Board of Directors of the Corporation; pravided that a majority of
the members of the Board of Direstors voting for the approval of such transaction
were duly elected and acting members of the Board of Directors prior to the time
any such Ofher Corporation may have become a Beneficial Crwner (as hereinafter
defined) of 5% or more of the shares of stack of the Corporation entitled ta vore for
the election of divecrors.

3. For the purposes of paragraph 2 of this Article, the Roard of Directtrs shall
have the power end duty to determine for the purpeses of this Article Eleventh, on
the basis of information known to such Board, if and when any QOther Corpaoration
iz the Beneficial Ohwner of 5% or more of the outstanding shares of stock of the
Corporation entitled to vote for the election of directors. Any such determination
shall be conclusive and binding for all purposes of this Article Eleventh.

4, Asused in this Article Eleventh, the following tenns shall have the
meanings indicated:

"Oiher Corporation” meaks any person, firm, comporation or other entity, other
than a subsidiary of the Corporation,

"Subsidiary" means any corporation in which the Corparation owns, directly
or inditectly, more than 504% of the voting securities.
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"Subsiantial Amount” means any sscuzities of the Corporation having & then
fair market value of more then $300,000.

An Other Corporation {as defined above) shall be deemed 1o be the
"Beneficial Owmer" of stock if such Other Corparation or any “affiliate" or
rassocizte” of such. Other Corporation (as those terms are defined in Rule 12b-2
promulpated under the Secerities Exchange Act of 1934 (15 U.8.C. 78 aaa ef seq.),
as amended from time to time), directly or indirectly, controls the veting of such
stock ¢y has any options, warants, conversion ar other rights to acquire sach stock.

5. Thig Article Eleventh may not he amended, revised or revoked, in whole ar

in part, except by the affirmative vote or consent of the holders of B0% of the shares
of all classes of stock of the Corporation entitled to vote for the election of
directors, considered for the purposes of this Article Eleventh as one class of stock.

TWELFTH:

1. The following definitions shall apply for the porpose of this Article
Twelfth only:

A. "Announcement Date” shall mean the date of first public
announcement of the proposal of a Business Combination.

B. '"Business Combination” shall meaty: :

(i} any merger or cansolidation of the Corporation or any Subsidiary
with (a) any Related Person, or (b) any other corporation (whether
or net itsell s Related Person) which is, or after such merger or
consolidation would be, an Affiliate of a Relaied Person, or

(i) any sale, lease, exchange, mortgage, pledge, ansfer or other
disposition (it one transaction or 4 seties of trapsactions) to or
with any Related Person or any Affiliate of any Related Person of
any assets of the Corporstion or any Subsidiary having an
apgregaie Fair Market Value of $500,000 or more; or

(iif) the igsuance or transfer by the Corporaticn or any Subsidiary (in
oné fransaction or a series of transastions) of any securifies of the
Covporation or any Subsidiary to any Related Person or any
Affiliate of any Related Person in exchange for cash, securities or
other property {or a cambination thereof) having an aggrepate
Fair Market Vatue of $300,000 or more; or

(iv) the adoplion of any plan or proposal for the liquidation or
dissolytion of the Corporatien proposed by or on behalf of any
Related Person or any Affiliate of any Related Person; or

2
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(v) any reclassification of securities (including any reverse stock
gplit), or recapitalization of the Corporation, or any merget o
consolidation of the Corporation with any of its Subsidiari¢s or
any other transaction (whether ar not with or into or atherwise
involving the Related Person) which has the effect, directly or
indirectly, of increasing the proportionate share of the outstanding
shares of any class of equity ot converiible securities of the
Corporation or any Subsidiary which is direetly or indirectly
owned by any Related Person of any Affiliate of any Related
Person.

"Consideration Received” shall mean the amount of cash and
the Fair Mayket Vaiue, as of the Consummation Date, of
consideration other than cash received by the stockholder. [n
the event of any Business Combination in which the
Corporation survives, the consideration other than cash shall
inelude shares of any class of outstanding Voting Stock
retained by the holders of such shares.

"Consuramation Date” shall mean the date upon which the
Business Combination i consuramated.

"Continuing Director” shall mean any member of the Board of
Direstors of the Corporation who is unafiiliated with the
Related Person and who was 3 member of the Board of
Directors prior to the time that the Related Person became 2
Related Person, and any suceessor of 2 Continuing Director
who is unaffiliated with the Related Person and is
recommended o snoceed a Cominuing Director by a majority
of the Continving Directors then on the Board of Ditectors.

"Determination Date” shall mean the date upon which a
Related Person became 2 Related Person.

"Exchage Acr" shall mean the Becurities Exchange Act of
1034 as in effect on May 1, 1982,

"Fair Market Value" shafl mean: (3) in the case of stock, the

highest closing sale price during the 30.day period
immediately precading the date n goestion of a share of such
stock on the principal United States securities exchange
registered under the Exchange Act on which such stock is
Listed, o, if such stock i3 nat listed on any such exchange, the
highest closing bid quetation with respect 1o a share of such
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stoek during the 30-day period preceding the daie in question
on the National Association of Securities Dealers, Inc.
Autornated Quetations System or any system then in use or, if
no such gquotations are available, the fair market value on the
date in question of a share of such stock as determined by the
Board of Direetors in good faith; and (ii) in the casc of
property othet than cagh or stock, the fair market valve of
stich property an the date In question as determined by the
Board of Directors in good faith.

"Related Person” shall mean any individua), fitm, corporation
or gther entity (other than the Corporation or any Subsidiary)
which, together with its Affiliates and Associates (as such
terms are defined ip Rule 12b-2 under the Exchange Act) and
with any other individual, firm, corporation or cther entity
(other than the Corporation or any Subsidiary) with which it
or they have any agreernent, arrangement or undexstanding
with respect to acquiring, holding or disposing of Voting
Stock, beneficially owns (as defined in Rule 13d-3 of the
Exchange Act, except that such term shall include any Voting
Stock which such person has the right to acquire, wherher or
not such right may be exercised within 60 days), directly or
indirectly, more than twenty percent of the voting power of
the outstanding Voting Stock.

"Subsidiary" shall mean any corperation in which a majorify
of the capital stock entitled to vate generally in the election of
directars is owned, directly or indirently, by the Corporation.

"Yoting Stock" shall mean all of the then oufstanding shares
of the capital stock of the Corporation entitled to vote
generally in the election of directors.

2. In addition to the affumative vote otherwise required by law or any

provision of this Certificate of Incorporation (including without limitation Article
Eleventh), except as otherwise provided in paragraph 3, any Business Combination
shall require tha affirmative vote of the holders of 90% of all Voting Stock, voting
together as a single class, -

Such affirmative vote shall be required notwithstanding any other provision of

this Certificate of Incorporation or any provision of law or of eny apreemnent with
any nationsl securities exchange which might otherwise permit a lesser vole orno
vate, and such affirmative vote shall be required in addition 1o any affirmative vote

10
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of the holders of any particular class or series of the Voting Stock required by law
or by this Certificate of [ncorporation.

3. The provisions of paragraph 2 of this Article Twelfth shall not be
applicable to any particvlar Business Combination, and such Business Combination
shal] requira only such sflrmative vote 84 15 required by 1aw, any other provision of
this Certificate of Incorporation (Ineluding Ariicle Eleventh), or any agreement with
any national secuzities exchange, if, in the case of a Business Combination that does
not involve any Consideration Received by the stockhelders of the Corporation,
solely in their respective capacities ag stoekholders of the Corporetion, the
condition specified in the fallowing paragraph A s met, ¢, in the case of any other
Business Combination, the conditions specified in either of the fallowing
paragraphs A and B ate met:

A. The Business Combination shall have been approved by a
majority of the Continuing Directors, it being nrderstood that
this condition shall not be capable of satisfaction unless there
is ar least one Continning Director,

B. Al of the following conditions shall have been met:

(i) The form of the Consideration Received by holders of shares of a
particular class of outstanding Voting Stock shall be in cash orin
the same form as the Related Person haa paid for sbares of such
elass of Voting Stock within the two-yrear period ending 0z and
ineluding the Determination Date. If, within such two-yeat
peried, the Related Person has paid for shares of any class of
Voting Stock with varying forms of ¢consideration, the form of
Consideration Received per share by holders of shares of such
class of Vouing Stock shall be cither cash or the form used to
aequire the largest mumber of shares of such ¢lass of Voting Stock
acquired by the Related Person within such two-year period.

() The aggrepate amount of Consideration Received per share by
holders of each class of Voting Stock in such Business
Combination shall be at least equal to the higher of the following
(it being intended that the requirements of this paragraph B(i)
shall be required to be met with respect to every sueh ¢lass of
Voting Stock outstanding, whether or not the Related Person has
praviously acquired any shares of that particular ¢lass of Vating
Stock}); :

(2 (if applicable) the highest per share price (Including any
brokernge comrmissions, transfer taxes and soliciting dealers’ feas)
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paid by the Related Person for any shates of that class of Voting
Stock acquired by it within the two-year peried immediatcly prior
1o the Announcement Dafe or in the transaction in which it
became 2 Related Person, whichever ig higher; or

{(b) the Fair Marke! Value per hare of such class of Voting Stock on
the Annpyncement Date; or

(¢) inthe case of any clags of preferred stack, the highest preferential
amount per shire 1o which the bolders of shares of such class of
Voting Stock ere entided in the event of any voluntary or
involuntary liquidation, dissolution or winding up of the
Corpotation.

(i) After such Related Person has become a Related Person and prier
1o the consumtrstion of such Business Combination: (&) exeept
as approved by a majority of the Continuing Directors, there shall
have been no faihwe to declare and pay a1 the repgular date
therefor any full quarterly dividends (whether or not curaulative)
on any outstanding preferred stock; (b) there shall have been
() no reduction in the annual rate of dividends paid on the .
Common Stack {except as necessary to reflect any subdivision of |
the Common Stock), except as approved by a majority of the -
Continuing Directors, and () an increase in such anoual rate of
dividends as necessary 10 reflect any reclassification (including
any reverse stock split), recapitalization, reorganization or any
shomilar transection whith has the effect of reducing the number of
oustending shares of the Common Stock, waless the failure so to
increase sheh annual rate is approved by a majority of the
Continuing Directors; and (¢) such Related Person shall bave not
become the beneficial owner of any newly issued share of Voting
Stock directly or indirectly from the Corporation except as part of
the transaction which seanlts in such Related Person becoming a
Related Person.

(iv) After such Related Person has become a Related Person, such
Related Person shall not have received the benefit, divectly or
indirectly (except proportionately, solely in such Related Person's
capacity as a stockholder of the Carporation), of any loans,
advances, pearantees, pledioes or other financial assistance or any
tax credits or other tax advantages provided by the Corporation,
whether in anticipation of or in connection with such Business
Combination or otherwise,

12

PATENT
REEL: 014313 FRAME: 0557



AZ/A9/2884  BA9:18 77A9848833 GARDHER GROFF PaGE 18

BE- 232002 @813 . 727 EyE=]

(v) A praxy or information staternent describing the proposed
Business Combination and complying with the requirements of
the Exchange Act and the rles and regulations thereunder (or any
subsequent provisions weplacing such sct, nules or regulations}
shall be mailed to all stockholders of the Corporation at least 30
days prior to the conswmmation of such Business Combination
{whether or not such proxy or information statement is required to
be mailed pursuant to the Exchange Act or subsequent :
provisions). Such praxy or information statement shall contain T
on the front theyeof, prominently displayed, ay recommendanon ‘
a5 to the advisability or inadvisability of the Business
Combination whick the Continuing Ditectors, or any of therm,
may have furnished in writing to the Board of Directors,

4. A majority of the mtal muenber of authorized directors (whether or not there
exist any vacancies in previously authorized directorships at the tioe any
determination is io be made by the Board of Directors) shall have the power and
duly to determine, on the basis of information known to them after reastnable
inquiry, all facts necessary to determine compliance with this Article Twelfth
including, without limitsticn, (1) whethier a person is a Related Person, (2) the
number of shares of Voting $tock beneficially owned by any person, (3) whether :
the applicable capditions set forth in paragraph (2) of Section C have been met with '
respest 1 any Business Combination, and (4) whether the assels which are the f
subject of any Business Combination or the Consideration Recsived for the
issuance or transfer of securities by the Corporation or any Subsidiary in any
Business Combination have an aggregate Fair Market Value of $500,000 or more,

5. Nothing comained in this Article Tweifth shall be constued to relieve any
Related Person from any fidnciary obligation imposed by law.

THIRTEENTH: Any action required or penmitied to be taken by the stockholders
of the Corporation must be effected at an annual or specie) meeting of stockholders of the
Corporation and may nat be effected by any consent i writing by such stockholders.
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