11/25/03 14:27 FAX doo2

Wb
112503 -

102611646 ey
U.S. DEPARTMENT OF COMMERGE
: Form PTO-1595 RECORDATION FORM COVER SHEET DEPARTMENT OF COMMERCE

(Rev, 10/02) PATENTS ONLY

005
OMB No. 0651-0027 (exp. 6/30/2005) v v v v v Y

Tebsetingg o= ¥ —
To the Honorable Commissioner of Patents and Tradematks: Pleass racord lhe altached original documents or copy lhereof.

2. Name and address of receiving party(ies)

1. Name of conveying party(les).
Planet Polymer Technologies, Inc. Name: _Agway, Inc.

Internal Address:

Additional name(s) of conveying party(es) attached? q Yes ﬁ No

3. Nature of conveyance:

J Security Agreement Gl Change of Name
L Other
city;__DeWitt state.___NY 7. 13214
Execution Date;__3/31/03 Adcitional name(s) & sddress(as) attached? [} Yes Gf No

4. Application number(s) or patent number(s).
If this documnent is being filed together with a new application, the execution date of the application Is:

A. Patent Application No.(s) 10/633207, B. Patent No.(s) 6,203,833; 6,165,529
1011 2879@ —

Additional numbers atached? [Jj Yes [ No

§. Name and address of party to whom correspondence (6. Total number of applications and patents involved: [ 3]
concerning document should be mailed:

Name: Michael P. Williams 7. Total fee (37 CFR 3.417).............. g_160.00
Internal Address:__Bond, Schoeneck & King, "J Enclosed
Authorlzed {0 be charged to deposit account
PLLC inlgudmg any additional fees or creﬁn any

overpayments
8. Deposit account number:

Street Address:  One Lincoln Center

501546

City:_Syracuse state:_ NY  zip: 13202 (Attach duplicate copy of this page If paying by deposit account)

DO NOT USE THIS SPACE

8. Statement and signature.

To the best of my knowledge and belief, the foregoing Information is true and correct and any attached copy
is a true copy of the original document.

Michael P. Williams %(Z/ f) WM, i Jas [ o3

Name of Person Signing Signature Date
L Total number of cover shest, attachments, and documents:
11/28/2003 ECOOPER 00000217 501546 1063207 Commeastaner  patems & Tracumerts. Bt amprmann " 1
hington, D.C. 20231
01 FC:8021 160.00 DA
PATENT

REEL: 014725 FRAME: 0385



11/25/03 14:28 FAX @oo03

SALE AND LICENSING AGREEMENT
(For Certain Technology For Use in Connection with
Fruit, Vegetable, Floral, Nursery and Related Products)

This Sale and Licensing Agreement (the “Agreement”) is made effective as c_)f Marchz{_, 2003
(the “Effective Date”) by and between AGWAY, INC., a Delaware corporation with offices at
333 Butternut Drive, De Witt, New York 13214 (“Agway”), and PLANET POLYMER
TECHNOLOGIES, INC., a California corporation with offices at 9985 Businesspark Avenue,
Suite A, San Diego, California 92131 (“Planet”).

1. Background of the Transaction.

a. Agway originally licensed from Planet, pursuant to the November 12,
1998 License Agreement between Planet and Agway Consumer Products, Inc. (the “License
Agreement”), certain technology owped by Planet (the “Planet Technology™), including the
Patent Rights and the Licensed Technology (defined below). Agway Consumer Products, Inc.
subsequently assigned the License Agreement, including all of its rights, duties, privileges and
obligations under the License Agreement, to Agway as of Maxch 16, 1999.

b. Agway and Planet subsequently entered into a March 1, 2000 agreement
entitled “Sub-Agreement to License Agreement (Fruits, Vegetables, etc.)” (referred to in this
Agreement as the “Fruit and Vegetable Technology Sub-Agreement”) that defines a Sales
Royalty as consideration for the grant of certain licenses, a Minimum Annual Royalty as
consideration for the exclusivity of such licenses, and related terms and conditions in connection
with Agway’s license under the License Agreement to use certain of the Planet Technology to
create and sell Products.

c Planet, Agway, Inc. and Agway Holdings, Inc. subsequently entered into a
letter agreement dated November 14, 2000 (the “Letter Agreement”) for, inter alia, (i) the sale,
assignment and transfer by Planet to Agway of certain patents and patent applications referred to
in Exhibit A to the Letter Agreement (collectively the patents and patent applications to be sold,
assigned and transferred by Planet to Agway pursuant to the Letter Agreement are referred to as
the “Patent Rights™ and are listed in Exhibit A attached to this Agreement), including the fruit,
vegetable, floral and nursery related Patent Rights referred to in Exhibit B attached to this
Agreement (the “FVFN Patent Rights”), for a price of $250,000 cash at closing and continuation
of royalty payments equal to the paymeﬂts that Planet would otherwise Be entitled to receive
pursuant to the License Agreement; and (ii) the grant to Planet of an irrevocable, exclusive,
worldwide, royalty free license to use and commercially exploit all rights related to the Patent
Rights for all uses other than food and agricultural initiatives, in considesation of the payment of
£150,000 by Planet to Agway.

d. The Letter Agreement required that the sale and assignment be
consummated by Planet’s delivery to Agway by November 17, 2000 (or as soon thereafter as
reasonably practicable) of (i) patent assignments in usual and customary form, together with (ii)
such other documents and instruments of conveyance as Agway deemed reasonably necessary
and appropriate, including sale agreements evidencing the transaction contemplated by the Letter
Agreement that would include such representations, warranties and covenants (including
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indemnification of Agway by Planet) as are usual and customary of transactions of the type
contemplated by the Letter Agreement.

e. On or about November 19, 2000, Agway paid $250,000 to Planet for the
Patent Rights and Planet paid $150,000 to Agway for the Planet License (referred to above and
further defined below),

2. Purpose. This Agreement is one of the “sale agreements” contemplated by
the Letter Agreement for the sale, assignment and transfer ol certain of the Patent Rights by
Planet to Agway. Specifically, this Agreement addresses the sale, assignment and transfer of the
Patent Rights listed in Exhibit B; licenses to Agway certain “know-how”” of Planet related to the
use of certain of the Patent Rights in connection with fruit, vegetable, floral and nursery products
and related products in Agway’s “Field of Business™ (as defined below); defines the royalty
rights in favor of Planet; confirms the “license-back” to Planet by Agway of the right to use
certain of the Patent Rights in connection with products outside of Agway’s Field of Business;
and includes related terms and conditions. This Agreement contains certain terms and conditions
that the parties have negotiated since executing the Letter Agreement that are different than
certain of the terms and conditions of, or contemplated by, the Letter Agreement.

3. Definitions. In addition to the terms defined throughout this Agreement, the
following terms as used in this Agreement are defined as follows:

a. “Agway’s Field of Business™ shall mean the development, production,
distribution and/or marketing of (i) unprocessed fruit and vegetable products intended for human
dietary consumption; (ii) floral and nursery plant products; and (iii) any other products as may be
mutually agreed upon in writing by Agway and Planet.

b. “Products” shall mean any coating products developed, produced,
distributed or marketed in or for Agway’s Field of Business that are made from, incorporate, or
utilize in any way the FVFN Patent Rights and/or the Licensed Technoldgy.

c. “Licensed Technology™ shall mean all technology developed or acquired
by Planet before or after the Effective Date that (i) is necessary or appropriate to develop and/or
commercialize coating products utilizing the FVFN Patent Rights or is functionally equivalent to
or competitive with coating products utilizing the FVFN Patent Rights; and (ii) has not been
assigned to Agway or agreed to be assigned to Agway pursuant to this Agreement. By way of
example and not by way of limitation, “technology” as used in the preceding sentence shall
include, but not be limited to, all know-how; trade secrets; inventions; data; processes;
techniques; procedures; composilions; devices; methods; formulas; protocols; inforrnation,
including, without limitation, all chemical, biochemical, toxicological, and scientific research
information; compositions of matter; chemical complexes, including improved chemical
complexes; association compounds; blends, mixtures or compositions of coating materials;
polymer materials; and new products or processes relating thereto; whether or not patentable and
whether developed by Planet alone or with Agway or a third party.

d. “Net Sales and Revenues” shall mean Agway’s gross sales and revenues
from (i) Products, less adjustments for returns, allowances and discounts, as recognized under
2
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generally accepted accounting principles and under methods historically used and consistently
applied by Agway for its CPG Technologies business or any of its successors; and

(it) sublicenses of, or other rights granted with respect to, the FVEN Patent Rights and/or the
Licensed Technology to third parties. Proceeds and/or revenues received from the assignment,
sale or other transfer of this Agreement shall not be included in Net Sales and Revenues so long
as the transferee in Agway’s transfer of the Agreement, expressly assumes all of Agway’s
obligations under this Agreement,

€. “Full Fiscal Year” shall mean the accounting and reporting cycle of
Agway, which begins on the first day of July and ends on the last day of June.

f. “Affiliate” shall mean any company that, directly or indirectly, is
confrolled by or controls 2 party to this Agreement, or is under common control with a party to
this Agreement. Ownership of 50% or more of the voting stock of, or membership interest in a
company shall be regarded as control.

g. “Net Proceeds” shall mean the cash proceeds of the FreshSeal Sale
(defined below) by Agway (including any cash payments received by way of deferred payment
of principal pursuant to a note or installment receivabie, but only as and when received) net of
outside attorneys’ fees, outside accountants’ fees, investment banking fees, survey costs, title
insurance premiums, related search and recording charges, transfer taxes, deed or mortgage
recording taxes, any current liabilities retained by Agway relating to the FreshSeal business,
other customary expenses, and brokerage, consultant and other customary fees actually incurred
in connection with the FreshSeal Sale.

4, Assignment of Patent Rights.

a. Planet has executed and delivered to Apway an assignment of certain of
the Patent Rights, including certain of the FVEN Patent Rights, (the “Assignment”) a copy of
which Assignment is attached as Exhibit C; and Agway confirms that the Assignment has been
recorded in the United States Patent and Trademark Office. ,

b. Planet confirms the assignment of the patents listed in the Assignment.
Planet shall execute and deliver to Agway, simultaneously with the execution of this Agreement,
further assignments, in substantially the same form as the Assignment, of the following patent
applications: (i) preserving Fresh Produce (Chitosan); and (ii) Preserving Fresh Produce
(PVDC). Planet shall execute and deliver to Agway further assignments, in substantially the
same form as the Assignmeant, of (i) any subsequent patent applications derived from current
research initiatives related to the Products; and (ii) any international patent applications related to
the FVFN Patent Rights

c. Planet will execute all such further assignments and related documents,
prepared by or for Agway, as may be reasonably necessary to secure to Agway its ownership of
the FVFN Patent Rights throughout the world.

_ d. The parties acknowledge and agree that the assignment of the FVFN
Patent Rights by Planet to Agway is final, and that no breach, termination or expiration of this
3
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Agreement and/or the License, or failure to make any payment due pursuant 1o tt_lis Agreement,
including any Sales Royalties, shall invalidate the Assignment or cause or give nse to any glaun
for any reversion of the Patent Rights to Planet, provided, however, that ?lanet may reacquire the
FVEN Patent Rights pursuant to Section 10a of this Agreement.

. Plaiol Lol (g and esunuy snlanrer and WRIYPS ANY AFTREMENT DY
Agway to grant to Planet an option to repurchase the Patent lf.ights. Nothing. contained in thc
previous sculouce shall be interpreted or construed as indicating that the parties ever entered into
an agreement granting Planet an option to repurchase the Patent Rights.

5. License of the Licensed Technology.

a. Subject to the terms and conditions of this Agreement, including the
payment of royalties to Planet as provided in this Agreement, Planet hereby grants to Agway an
exclusive, perpetual, irrevocable, worldwide license (the “License™) to use any and all of the
Licensed Technology to develop, have developed, make, have made, use, offer to sell and sell
Products in Agway’s Field of Business. The License includes the right to grant sublicenses to
third parties to use the Licensed Technology to make, use or sell Products in Agway’s Field of
Business. Agway shall notify any sub-licensees under this paragraph of all rights and obligations
of Agway under this Agreement that are sublicensed to such sub-licensee, and Agway shall
notify Planet within 30 days of the grant of any sublicense under this paragraph.

b. All improvements to the Licensed Technology by jAgway, its employees
or agents shall be the sole and exclusive property of Agway, and Agway shall have the right to
file and prosecute applications for letters patent on any such improvements.

6. Consideration.
a. Agway will pay Planet as follows:

)] Up-Front Payment, The parties acknowledge that Agway paid to
Planet the amount of $100,000 as of October 31, 2001 pursuant to the Fruit and
Vegetable Technology Sub-Agreement.

(i)  Additional Payments. In order to continue to limit Planet’s use of
the FVEN Patent Rights to outside of Agway’s Field of Business pursuant to the Planet
License, Agway will pay to Planet additional amounts as follows:

(1) A payment of $100,000.00 by wire transfer upon the
execution of this Agreement.

(2) In the event that Agway, in its sole discretion, enters into
an agreement within 12 months from the Effective Date for the sale of all or
substantially all of the assets of the Technologies business, including an
assignment of this Agreement (the “FreshSeal Sale™), Agway will pay Planet an

additional amount upon receipt by Agway of Net Proceeds from the FreshSeal
Sale as follows:
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(a) The Net Proceeds actually received by Agway will
be split by Agway and Planet, sixty five percent to Agway and thirty five
percent to Planet, until Planet receives payment from such Net Proceeds of
po more than $200,000.00 plus accrued interest from January 1, 2003 gt
two percentage points over the prime lending rate. Once the 65/35 split of
Net Proceeds provides the $200,000.00 plus accrued interest amount to
Planet, the 65/35 split shall end and Planet shall not receive any further
part of the Net Proceeds except as provided in Section 6a(ii)2(b) below.
By way of further clarification, pursuant to this paragraph Planet shall be
entitled to receive 35% of Net Proceeds from the FreshSeal Sale up to 2
maximum amount of $200,000.00 plus accrued interest. If the 65/35 split
of Net Proceeds results in Planet receiving less than $200,000.00 plus
accrued interest, Planet shall not be entitled to, and Agway shall not be
liable for, any additional amount.

) Agway shall pay Planet two percent of remaining
Net Proceeds, if any, after Agway and Planet receive the sixty five
percent/thirty five percent distribution of the amount of Net Proceeds
required pursuant to (a) above to provide Planet with the payment amount
contemplated by (2) above.

© In the event that Agway does not complete the
FreshSeal Sale pursuant to an agreement entered into for the sale of all or
substantially all of the assets of the Technologies business within 12
months after the Effective Date, Agway shall have the option of paying
Planet $200,000.00 plus accrued interest from January 1, 2003 at two (2) .
percentage points over the prime lending rate in order to continue to limit -
Planet’s use of the FVFN Patent Rights to outside of Agway’s Field of
Business pursuant to the Planet License. Such amount to be paid within
30 days after the 12 month anniversary date of the Effective Date,

(@ In the event that Agway does not complete the
FreshSeal Sale pursuant to an agreement entered into for the sale of all or
substantially all of the assets of the Technologies business within 12
months after the Effective Date, Agway may choose to not pay the amount
provided for in (c) above, and then Planet’s only recourse and remedy will
be to obtain an exclusive license as set forth in Section 15a, below, and
this Agreement shall continue in full force and effect.

(iii))  Sales Rovalty. Agway will pay Planet an on-going Sales Royalty

on Net Sales and Revenues from sales of Products (the “Sales Royalty”) as follows:

) Sales Royalty amounts calculated and determined to be due

to Planet pursuant to this Section 6a(iii) shall be payable for the term of 15 years
immediately following the later of (a) the Effective Date; or (b) the date the patent
relating to the Product is issued (“Royalty Termination Date”). No Sales Royalty

5
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shall be calculated or become due on Net Sales and Revenues received by Agway
after the Royalty Termination Date.

@) Sales Royalty amounts shall be calculated based on anpual
Net Sales and Revenues by applying the following percentage to Net Sales and
Revenues for each of Agway’s Full Fiscal Years commencing July 1, 2003, and
ending on the Royalty Termination Date:

3.33% of Net Sales and Revenues.

3 Any quarterly Sales Royalty payment to Planet, as
calculated under Section 6a(iii)(2) shall be reduced by any amount or amounts
required 1o be paid to third parties by Agway for that quarter for any licenses of
additional technology incorporated in the Products pursuant to a settlement as
provided in Section 104 of this Agreement.

(iv)  The Sales Royalty payment as calculated above becomes carned at
the end of each fiscal quarter and becomes due and payable 45 days thereafter. With each
such payment, Agway or any of its successors shall furnish Planet a report in sufficient
detail to permit confirmation of the accuracy of the Sales Royalty payment made,
including without limitation, the sales of Products during the fiscal quarter being
reported, the Sales Royalty payment in United States dollars, the method used to
calenlate the Sales Ruyalty payment and the cxchange rate used.

\) At the end of each Full Fiscal Year, an annual Sales Royalty true-
up will be calculated. The Sales Royalty annual true-up will apply the Sales Royalty
calenlation under Section 6a(iii)(2) and modified as specified under Section 6a(iii)(3)
above to the Net Sales and Revenues 1or me rull Fiscal Year w detenuluce e avlual
amount due Planet for the Full Fiscal Year. This amount will be compared to the
amounts calculated as due Planet under the four quarterly calculations for that
corresponding Full Fiscal Year. If the annual calculation indicates a higher amount due
Planet, that payment is due 90 days after the end of the Full Fiscal. Year. If the annual
calculation indicates a lower amount is due Planet, the difference will be deducted from
the next succeeding payment(s) due Planet. Agway, or any of its successors, shall furnish
Planet a report in sufficient detail to permit confirmation of the accuracy of the Sales
Royalty true-up, including without limitation, the sales of Products during the fiscal year
being reported, the Sales Royalty payment in United States dollafs, the method used to
calculate the Sales Royalty payment and the exchange rate used.

b. In the event that any Sales Royalty payments due hereunder are not made
when due, the payments shall accrue interest from the due date at two (2) percentage points over
the prime lending rate as of said date as published in The Wall Street Journal; provided,
however, that in no event shall such rate exceed the maximum legal annual interest rate. The
payment of such interest shall not limit Planet from exercising any other rights it may have as a
consequence of the lateness of any Sales Royalty payment.
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C. All payments owed to Planet under this Agreement shall be made by wire
transfer to a bank account designated by Planet, unless otherwise specified in writing by Planet.
All payments due Planet under this Agreement shall be paid in United States dollars, free of
taxes payable in any foreign country, except for such taxes as result in, and to the extent that the
same do Tesult in a foreign tax credit applicable to the United States taxes payable by Planet.
With respect to each quarter, for countries other than the United States, whenever conversion of
payments from any foreign currency shall be required, such conversion shall be made at the rate
of exchange required of Agway, or any of its successors, under generally accepted accounting
principles for the applicable accounting period. '

d. Agway and its affiliates shall keep accurate books and records as
reasonably needed for determination of Sales Royalty payments due under this Section. Such
books and records shall be maintained for a period of at least three years from the expiration of
the relevant Sales Royalty payment period.

e. Not more than once in each fiscal year, upon not less than 30 days’ prior
written notice, Planet may have the books and records of Agway’s CPG Technologies business,
or any of its successors, examined, by an independent certified public accounting firm (CPA
Firm) reasonably acceptable to Agway at a time and place reasonably acceptable to Agway, to
the extent necessary to verify the correctness of any Sales Royalty payment report furnished
under this Agreement. If such independent CPA Firm should determine that an underpayment of
Sales Royalty may have occurred, Agway may have Agway’s independent accountants Teview
the-applicable records and the report and calculations of the CPA Firm to determine Agway’s
independent accountants’ assessment of the amount due under this Agreement. If the CPA Firm
and Agway’s independent accountants do not agree, and the parties cannot agree to a mutually
satisfactory resolution, then, a third mutually agreeable nationally recogtiized independent
certified public accounting fixm shall be hired by the parties to finally resolve the correct amount
due. The determination by the third independent certified public accounting firm shall be final.
The CPA Firm and any third firm shall keep all information received in connection with any
audit confidential, and they shall report to Planet and Agway only the accuracy of and/or any
deficiencies in any such Sales Royalty payment report. The fee for such CPA Firm and any third
firm shall be paid by Planet, unless the audit finally results in an upward adjustment of Sales
Royalty payments due Planet by more than 5% of the amount due under this Agreement. In such
case, Agway shall pay the full cost of such audits. In any event, Agway shall pay any finally
determined underpayment with interest in accordance with paragraph 6c above.

7. License-Back to Planet. Pursuant to the Letter Agreement, Agway and Planet
entered into a license agreement that granted Planet an exclusive, irrevocable, worldwide,
royalty-free limited license to use the Patent Rights, including the right to use the FVFN Patent
Rights, only for all uses other than and outside of the Products and Agway’s Ficld of Business
(the “Planet License”). The parties hereby confirm the Planet License, & copy of which is
attached as Exhibit D. '

8. Competing Products Marketed By Agway.

a. Agway shall not market, sell or distribute (direcﬂ? or indirectly) any
product in Agway’s Field of Business that is directly competitive with a Product, unless Agway,
7
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at its option, (i) agrees to pay Planet the same Sales Royalty on sales of such directly competitive
product that Agway pays Planet on sales of Products pursuant to this Agreement, such S?les
Royalty to be based on the same percentage of annual Net Sa1e§ and R_evenues 01_:' such directly
competitive product, and to be calculated and paid, as set forth in Sechqn? of this Agreement, or
(ii) shall end the exclusive pature of the License with respect to that existing Product, and Planet
shall have a non-exclusive license pursuant to paragraph b of Section 10, below. -In the event
that Agway chooses option (i), Agway would retain the exclusive nature of the License for that
(and all other) Products. :

b. Planet agrees that no products (1) sold by Agway a5 of the Effective Date
or within the immediately preceding 12 months, or (2) sold by a successor to Agway or assignee
(other than an Affiliate of Agway) of this Agreement prior to the effective date of such
succession or assignment, shall be considered to be “directly competitive” with a Product within
the meaning of this Section 8. N
9. New Products and/or Technology In Agway’s Field of Business Developed By

Planet. ‘

a. In the event Planet (i) independently of Agway (regardless of whether a
third party is involved directly or indirectly) develops a new technology (not based on, derived
from, or that otherwise utilizes any claim or claims of the FVFN Patent Rights or any part of the
Licensed Technology and that is not competitive with the Products) that Planet has determined to
have potential application as or for a new product in Agway’s Field of Business; Planet shall
provide prompt written notice of such new technology to Agway in sufficient detail for Agway
to reasonably understand the nature of the new technology, including, but not limited to, the
potential new product(s) for Agway’s Field of Business that Planet envisions resulting from such
technology. Such notice shall include sufficient detail for Agway to reasonably understand the
nature of the new technology and proposed product(s), an outline of anticipated funding needs,
the anticipated length of any product feasibility study being considered by Planet, Planet’s
desired result from such study, and target market for the new technology ‘and/or proposed
product.

b.: If Agway reasonably determines that the technology and/or potential
product to be developed does not compete with an existing Product, then Agway shall have 150
days to determine by written notice to Planet whether it wants to proceed with commercialization
of the proposed new technology. If Agway decides to proceed with commercialization, then the
parties shall use commercially reasonable efforts to negotiate in good faith commercially
reasonable terms acceptable to the parties for Agway to acquire the new technology, or an
exclusive license, with reasonable and customary sales royalty to be paid to Planet, to use the
new technology to develop, have developed, make, have made, use, offer to sell and sell products
in Agway’s Field of Business. If Agway decides not to proceed with commercialization, Planet
shall have no further obligation to Agway under this Agreement with respect to the new
technology, and shall have the right to grant an exclusive license to and/or sell, and transfer or
assign, the new technology to a third party and/or to make, have made, use or sell the proposed
product both outside and in Agway’s Field of Business. The failure of Agway to respond to
Planet in writing on or before 150 days after the date of any notice of a proposed product or new

8
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technology given by Planet to Agway shall be conclusively presumed to be an election by
Agway not to proceed with commercialization of the proposed product o;- new technology.

c. If the parties cannot agree to such agreements as are contemplated by this
Section within 60 days after written notice by Agway to Plapet of its election to procegd with
commercialization of the proposed product or new technology, either pa.]‘!ty may submit the
matter to arbitration pursuant to Section 15 of this Agreement, and neithler party shall take any
furtber action with respect to any commercialization of the proposed product or any new
technology or any product utilizing or based on the new technology once the matter has been
submitted to arbitration, until a decision of the arbitrator has been render:cd.

d. Any new technology and/or new product developed by Planet that
competes with one or more of the Products shall become a Product and subject to all terms and
provisions of this Agreement.

10. Additional Provisions Regarding FVFN Patent Rights and Licensed
Technology.

a. With respect to any patent applications and patents covering any of the
FVFEN Patent Rights or new technology to be owned by Agway pursuant to Sections 4b and 9 of
this Agreement, Agway shall be responsible for all costs and expenses related to preparing, filing
and prosecuting such patent applications, paying all maintepance fees re'}ated to any such issued
patents, and otherwise maintaining and defending such patents (including, if applicable,
opposition proceedings related to any European patents, re-examination! of issued patents,
interference proceedings and declaratory judgments regarding invalidity of any such issued
patents). In the event Agway decides to intentionally abandon (or fails to reasonably maintain or
defend) any of the patent applications and/or patents covering any of the FVFEN Patent Rights or
new technology acquired by Agway from Planet pursuant to Sections 4b and 9 of this
Agreement, Agway shall provide reasonable prior written notice to Planet of such intention to
abandon (or its failure to reasonably maintain or defend), and shall, upon receipt of prompt
written notice from Planet, transfer and assign such abandoned patent application and/or patent
to Planet.

b. In the event, subject to the terms of this Agreement, Agway’s License for
the Licensed Technology becomes no longer exclusive as to any one or more Products, Agway
grants to Planet a non-exclusive, irrevocable, worldwide, royalty-free license to use the FVFN
Patent Rights and any new technology acquired by Agway from Planet pursuant to Sections 4b
and 9 of this Agreement, only for such Products as to which Agway’s License 10 use the
Licensed Technology is no longer exclusive, as set forth in the First Amendment to the Planet
License, a copy of which is attached hereto as Exhibit D-1. E

C. With respect to any patent applications and patents covering any of the
Licensed Technology or new technology to be owned by Planet, Planet lshall be 1esponsible for
all costs and expenses related to preparing, filing and prosecuting such patent applications,
paying all maintenance fees related to any such issned patents, and otherwise maintaining and
defending such patents (including, if applicable, opposition proco.e&adi.ngsr related to any European
patents, re-examination of issued patents, interference proceedings and iheclauatory judgments
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regarding invalidity of any such issued patents). In the event PlaneF de.cidcs to intentionally
abandon (or fails to reasonably maintain or defend) any patent a_.pphcatlom-or p?tcnt for the
Licensed Technology or new technology to which Agway acquires C\XFIU?IVC gghts pursuant to
Section 9 of this Agreement , Planet shall provide reasonable prior written notice to Agway of
such intention to abandon (or its failure to reasonably maintain or defend)p, and shzfll, upon
receipt of prompt written notice from Agway, transfer and assign such pa"‘tent application and/or

patent to Agway.

d Planet and Agway agree to cooperate fully in the prepaxat_‘.ion, filing, agd
prosecution of any patent applications under this Agreement. Such coopcration includes, but is

not limited to:

® executing all papers and instruments, or re iluin'ng its employees or
agents to execute such papers and instruments, so as to effectuate the ownership by the
appropriate party of such patent applications (and inventions covered by such patent
applications) and to enable the appropriate party to apply for andjto prosecute such patent
applications in any country, and

(ii) promptly informing the other party of any matters coming to its
attention that may affect the preparation, filing, or prosecution of any such patent
applications.

e. Planet and Agway shall promptly notify the other|in writing of any
allegation by a third party that the activity of either of the parties relating to the FVFN Patent
Rights or the Licensed Technology infringe or may infringe the intellectual property rights of
such third party. Agway shall have the right to control the defense of aJiB' such claims by counsel

--of its own choice. If Agway fails to proceed in a timely fashion with regfard to the defense of any .
such claims, Planet shall have the right to control the defense of any such claim by counsel of its -
own choice, and Agway shall have the right to be represented in any such action by counsel of its
own choice. Neither party shall have the right to settle any infringement claim or litigation under
this Section 10 in a manner that diminishes the rights or interests of the other party or obligates
the other party to make any payment or take any action without the consent of such other party,
which consent shall not be unreasonably withheld.

f. Planet and Agway shall promptly notify the other in writing of any actual,
alleged or threatened infringement of any of the FVFN Patent Rights ofiwhich it becomes aware,
even if such infringing activity may be by such party or any of its Affiliates, or any employee,
representative or contractor of any of them. Both parties shall use reasonable efforts in
cooperating with each other to terminate and resolve such infringement tvithout litigation.
Agway shall have the right to bring and control any action or proceeding with respect to
infringement of any FVFN Patent Rights or the Licensed Technology bf counsel of its own
choice.

g With respect to infringement of any of the FVFN Patent Rights, if Agway
fails to bring an action or proceeding within (i) 90 days following receipt by Agway of written
notice of alleged infringement or (ii) 10 days before the time limit, if any, set forth in the
appropriate laws and regulations for the filing of or recovery of damages in such actions,

10
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whichever comes first, then Planet shall have the right to bring and control, at its own expense,
any such action by counsel of its own choice, and Agway shall have the nght to Pc representgd in
any such action by counsel of its own choice. In the event a party brings an infringement action,
the other party shall cooperate fully, including if required to bring such action, the furmshmg ofa
power of attorney. Neither party shal) have the right tc scttle eny patent il.nﬁmgemmt litigation
under this Section in 2 manner that diminishes the rights or interests of th,e other party without
the: prinr written copsent of such other party. Except as otherwise agreed E) by the parties as part
of a cost sharing arrangement, any recovery realized as a result of such 'l igation, after
reimbursement of any litigation expenses of Agway and Planet, shall bel?ng to the party who
brought the action and if recovered by Agway shall be treated as Net Sal?s and Revenues for

purposes of calculating the Sales Royalty.

h. Neither party shall have any obligation to enforce !rights under the FVEN
Patent Rights for the benefit of the other party. ‘

i In the event Agway Is permancutly cujuiied Luw'vacreising its lisonoo
rights granted under the License pursuant to an infringement action brouéht by a third party, or if
both Agway and Planet elect not to undertake the defense or settlement of such a claim of
alleged infringement involving the Licensed 1echnology for a perlod three montlis fivw aotice
of such claim or suit, then Agway shall have the right to terminate the License with respect to the
infringing Licensed Technology by written notice to Planet. |

I

11.  Representations, Warranties, and Covenants. .
.‘
a. Planet represents and warrants that: |

(6] It has authority to enter into this Agreemexjt, all corporate action on
behalf of Planet necessary to consummate the transactions contemplated by this
Agreement have been taken by Planet, and entering into this Agreement will not violate
any agreements to which it is a party. '

(1) It has all necessary government licenses and approvals required to
conduct its business, and no consent or approval of any third partfy (including without
limitation stockholders, government entities, self-regulatory bodies and licensees of any

of Planet’s intellectual property) is necessary to consummate the‘transactions
contemplated by this Agreement. |

(i) It has no knowledge of any impediment toiits pexformance of this
Agreement. |

(iv)  Itis the sole and exclusive owner of the Litensed Technology.
(v)  The FVFN Patent Rights are genuine and \'f(alid.

. (vi)  To the best of its knowledge, the Licensed Technology does not
infringe upon the proprietary rights of any individual or entity.

11
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(vi) Yt bas not granted a license to any other individual or entity to
develop, market, exploit or commercialize the Licensed Technology with respect to the
Products in Agway’s Field of Business.

(viii) It does not have or expect to have in the foreseeable future any
source of income or revenue other than from Agway, consulting fees and tl:ge nominal
amounts related to the Ryer Industries, LLC royalty payments previously disclosed to

Agway. N
(ix) Itisnot, directly or indirectly, engaged in %my discussions
1cgasding, or contemplating, any sale or changr: nf nwnership or gontrol of Planet.

e
'

(x) As of the date of the Assignment, |
|

(1)  Planet was the sole and exclusive cf»'wner of the FVFN

Patent Rights; ;
|l

(3] Planet owned and conveyed to Agway the FVFN Patent
Rights free and clear of all liens and encumbrances; ;
I
I

(3)  no license or other rights relating to the FVEN Patent
Rights had been conveyed by Planet to any party other than Agway;

(4) all corporate action on behalf of Planet necessary to

consummate the Assignment had been taken by Planet; an,
i

3) no consent or approval of any thu‘él party (including
without limitation stockholders, government entities, sclil’;regulatory bodies and
licensees of any of Planet’s intellectual property) was necessary to consummate
the Assignment. "
|+
b. Agway represents and warrants that: g

(). Agway has authority to enter into this Agreement, all corporate
action on behalf of Agway necessary to consummate the transactions contemplated by
this Agreement have been taken by Agway, and entering into this Agreement will not
violate any agreements to which it is a party. '

(i) No consent or approval of any third panyl (including without
limitation stockholders, government entities, self-regulatory bodies and licensees of any
of Agway’s intellectual property) is necessary to consummate the transactions
contemplated by this Agreement and Agway has no knowledge :6f any impediment to its
performance of this Agreement. P

o

(iii)  To the best of its knowledge, it is the sole and exclusive owner of

the FVFN Patent Rights.

12
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c. Subject to Agway’s right to sell the Technologies \}usincss, and/or assign
this Agreement and/or its rights under this Agreement, and subject further to Agway’s right to
sublicense the Licensed Technology and to license the FVFN Patent Rights in Agway’s Field of
Business, Agway agrees and covenants that it will use its reasonable and/good faith efforts to
market and sell the Products throughout the term of this Agreement. |

12, Warranty Disclaimer and Limitation of Liability.

: a. EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT,
NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY TO THE OTHER
PARTY OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION,
ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR

PURPOSE.

ol
b. EXCEPT IN REGARD TO THEIR RESPECTIVE INDEMNIFICATION
OBLIGATIONS, NEITHER PARTY SHALL BE ENTITLED TO REqOVER FROM THE
OTHER PARTY ANY SPECIAL, INDIRECT, INCIDENTAL, EXEMPLARY,
CONSEQUENTIAL, OR PUNITIVE DAMAGES IN CONNECTION WITH THIS
AGREEMENT.

"
i

13. Indemnification.

a. Agway shall indemnify, defend and hold harmless Planet and its directors,
officers, employees, representatives, agents, and contractors from and abainst any product
liability claim by a third party to the extent arising solely out of the actijities of Agway or its
directors, officers or employees. _ 1

b. Planet shall indemnify, defend and hold harmless ‘Agway and its directors,
officers, employees, representatives, agents, and contractors from and ag'ainst any product
liability claim by a third party to the extent arising solely out of the activities of Planet or its
directors, officers or employees.

c. Planet shall indemnify, defend and hold harmle ‘I Agway and its
directors, officers, employees, representatives, agents, and contractors from and against any and
al] claims, causes of action, demands, judgments, losses, damages, liabilﬁﬁcs, costs and expenses
(including attorneys' fees and court costs) caused by or arising out of an'y claim that the Licensed
Technology or any part of the Licensed Technology infringes any pateﬁg, copyright, trademark,
trade secret or other proprietary right of any third party. )

i

d. In the event either party seeks indemnification under this Section 13, it
shall inform the other party of a claim as soon as reasonably practicable|after it receives notice of
the claim, shall permit the other party 10 assume direction and control of the defense of the claim
(including the right to settle the claim solely for monetary copsideration), and shall cooperate as
requested (at the expense of the other party) in the defense of the claimlii

Iy
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1

i
i
14.  Dispute Resolution. |

il
a. Except as otherwise provided in this Agreement, i;j‘: |'any dispute arises
between the parties relating to the interpretation, breach or performance ?f this Agreement or the
grounds for the termination thereof, and the parties cannot resolve the dispute within 30 days of a
written request by either party to the other party, the parties agree to hold; a meeting, attended by
a Vice President or President of each party, to attempt in good faith to negotiate a resolution of
the dispute prior to pursuing other available remedies. i

b. 1f within 60 days after such written request, the pal!rties have not
succeeded in negotiating a resolution of the dispute, or as otherwise provided in this Agreement
such dispute shall be submitted to final and binding arbitration under the then current
commercial rules and regulations of the American Arbitration Association (“AAA”) relating to
voluntary arbitrations. The arbitration proceedings shall be held in Syra(zfuse, New York if
instituted by Planet, and in San Diego, California if instituted by Agway:! The arbitration shall be
conducted by one arbitrator, who is knowledgeable in the subject matter at issue in the dispute
and who shall be selected by mutual agreement of the parties or, failing such agreement, shall be
selected in accordance with the AAA rules. !

: c. The decision of the arbitrator shall be final and binding on the parties. The
arbiwrator shall prepare and deliver to the parties a written, reasoned opinion conferring his/her
decision. Judgment on the award so rendered may be entered in any court having competent
jurisdiction thereof. !

d. Each party shall initially bear its own costs and leéal fees associated with
such arbitration. The prevailing party in any such arbitration shall be enttled to recover from the
other party the reasonable attomeys’ fees, costs, and expenses incurred b'y such prevailing party
in connection with such arbitration., .'

|
15. Termination of License. i
vlf

a. Planet may terminate the License upon written notice to Agway in the
event Agway fails to make any payment that is due and payable pursuant 1o this Agreement
(includipg, without limitation, the payment set forth in Section 6a.(ii)(2)'(c) of this Agreement)
and/or upon Agway’s material breach of any of the provisions of this Agreement, which failure
or breach is not cured within 60 days after Agway receives written notice from Planet of such
failure or breach. '

@) In the event Planet terminates the Licensef')pursuant to Section 15a,
above, Planet shall have an exclusive, irrevocable, world-wide, royalty free license to use
the FVFN Patent Rights and any new technology acquired by Aéway from Planet
pursuant to Sections 4b and 9 of this Agreement to sell, market and otherwise distribute
products, including, but not limited to, Products. !,f

(i)  Nothing contained in this Section 15a shal] give Planet any rights
to or in any assets of Agway (other than the license to use Agwasr"s FVFN Patent Rights
and any new technology acquired by Agway from Planet pursuant to Sections 4b and 9 of

14 :
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this Agreement as set forth in Section 15b(i) above), including, blHl not limited to
Agway’s plant facilities and equipment, trademarks, know-how, or related business

information.

b. Agway may terminate the License (i) upon 60 days’ advance written
notice to Planet upon Planet’s material breach of any of the provisions of|this Agreement, which
breach is not cured (if capable of being cured) within the notice period, ‘;f (ii) if any of the
representations and warranties made by Planet in this Agreement prove t'm be inaccurate or false
in any matenial respect, or (iii) if Agway determines that the market or thE cost of entry into the
market for Products is not, or is no longer, viable, or (iv) any regulatory ﬁody makes a
determination or finding that Agway reasonably believes will severely refuce or eliminate the

market for one or more Products, or will present an untenable technical ‘lé} financial barrier to

entry into the market for such Product or Products.
@) In the event Agway terminates the License' pursuant to
Section 15b, above, Planet shall have an exclusive, irrevocable, \:vorld-wide, royalty free
license to use the FVFN Patent Rights and any new technology dcquired by Agway from
Planet pursuant to Sections 4b and 9 of this Agreement to sell, market and otherwise
distribute products, including, but not limited to, Products. ‘

(1) Nothing contained in this Section 15b sha.Ll give Planet any rights
to or in any assets of Agway (other than the license to use Agwa:}"’s FVFN Patent Rights
and any new technology acquired by Agway from Planet pursuant to Sections 4b and 9 of
this Agreement as set forth in Section 15b(i) above), including, But not limited to,
Agway’s plant facilities and equipment, trademarks, know-how, or related business
information. L

c. Upon termination of the License and except as otherwise expressly
provided in this Agreement, Agway shall have the right for one year the'zeafter to dispose of all
Products then in its inventory, and shall pay Sales Royalties thereon as {hough the License had
not terminated. '

|

d. Termination of the License and/or Agreement shg.]l not affect any rights or
obligations accrued prior to the effective date of such termination. Agvs":j‘ziy’s obligation to pay all
Sales Royalties, if any, on Agway’s Net Sales and Revenues occurring i)rior to or after the
termination of the License and/or this Agreement shall survive any such'termination and
continue for the full term set forth in Section 6a(iii) of this Agreement. |

_ e Exceptasprovided in Section 4d, the rights provided in this Section shall
be in addition and without prejudice to any other rights which the partiés may bave with respect
10 any breach or violations of the provisions of this Agreement. ;

16. Miscellaneous. !

» I} :i
_ & The failure by any party to this Agreement, at any time, to enforce or to
require strict compliance of performance by any other party of any of the provisions of this
Agreement shall not constitute a waiver of such provisions and shall not affect or impair in any
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PATENT
REEL: 014725 FRAME: 0400



11/25/03 14:36 FAX Qo018

i
way its rights at any time to enforce such provisions or to avail itself of §}(‘1“ch remedies as it may
have for any breach thereof. :

i
b. The provisions of this Apreement shall be deemed '{:separable. If any part
of this Agreement is rendered void, invalid, or unenforceable, it shall be considered severed from
this Agreement, and shall not affect the validity or enforceability of the n}?mainder of this
Agreement. :
1

c. No waiver, modification or amendment of any tem‘zs of this Agreement
shall be valid unless made in writing specifying such waiver, modificatioh, or amendment 2nd
signed by the parties hereto.

d. Neither party shall be held liable or responsible to'the other party nor be
deemed to have defaulted under or breached this Agreement for fajlure or delay in fulfilling or
performing any term of this Agreement when such failure or delay is caused by or results from
causes beyond the reasonable control of the affected party, including, but not limited to, fire,
floods, embargoes, war, acts of war (whether war be declared or not), insurrections, riots, civil
commotions, strikes, lockouts or other labor disturbances, acts of God or acts, omissions or
delays in acting by any governmental authority or the other party.

e. The obligations of Agway under this Agreement a&e contingent upon the
approval of the United States Bankruptcy Court, Northern District of New York.

£ This Agreement will be governed by, and interpreted and enforced in
accordance with, the laws of the State of New York, U.S.A., without regard to its choice of law
provisions; except where the federal laws of the United States are applicable and have
precedence,

g. Any notice required by this Agreement shall be sent by Registered or
Certified U.S. mail, or by telecopy, telex or cable and shall be deemed delivered if sent to the
following addresses of the respective parties or such other address as is furnished by proper

notice to the other party:
To Agway: To Planet:
Agway, Inc. Planet Polymer Technologies, Inc.
Attn: Michelle Burnet Atm: President
333 Buttemut Drive 9985 Business Park Avenue, Suite C
De Witt, New York 13214 9985 San Diego, California 92131
With copy to: With copy to
Bond, Schoeneck & King, PLLC Blanchard, Krasner & French
Attm: Robert P. Lane, Jr. Attn: Robert W. Blanchard
One Lincoln Center 800 Silverado Street, Second Floor
Syracuse, New York 13202 La Jolla, California 92037

16
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Sent by: BLANCHARD KRASNER & FRENCH 858 551 2434; 03/24/03 5:12PM; Jetfax #615;Page 9/8

h. This Agreement shall be binding on and inure to the benefit of the parties
10 this Agreement and their successors and permitted assigns, provided no assignment shall
relieve the assigning party of its obligations under this Agreement. The rights, duties, privileges
and obligations of each pany under this Agreement shall not be assigned or delegated without
the prior wniten consent of the other party (which consent shall not be unreasonably withheld);
provided. however, that either party may assign this Agreemnent and its rights and obligations
hereunder without the other party’s consent in connection with the transfer or sale of all or
substantially all of the business of such party to which this Agreement relates 1o another parny,
whether by merger, sale of stock, sale of assets or otherwise (“Sale of Business”™) provided such
party gives the other party al leasy 60 days written notice of any coniemplated Sale of Business
and the opportunity 10 make an offer w0 purchase such business. Apy assignment not in
accordance with this Agreement shall be void,

i Each of the parties will perform all other acts and execute and deliver all
other documents as may be necessary or appropriate 1o carry out the intent and purposes of this
Apgresemenl.

This Agreement, including the attached Exhibits A, B, C, D, and D-1,
which Exhibits are hereby incorporated in the Agreement by reference, is the entire agreement of
the parties regarding the subject matter, excopt for the Assignment and the Planet License, and
any and all other agreements, including, but not limited 10, the Lctter Agreement, licenses,
representations and understandings, whether oral or in writing, are hereby merged into and
superseded by this Agreemant,

The assent of the parties to this Agreement as of the Effective Date is established by the
foliowing signatures of their authorized representatives.

AGWAY,LINC. @ PLANET POLYMER TECHNOLOGIES, INC.
By: MA/W By: __m_@—./
A
r
Title; \]b‘ A ?M’}Jz AL Title: %&43@4;
Date: S - B“‘@ Date: 3/ p ALy &
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Exhibit A

Patent Rights
1. Controlled Release Urea Based Products — Allowed
2. Preserving Fresh Produce (PVOH) ~ Allowed
3. Preserving Fresh Produce (CMC) - Allowed
4. Preserving Fresh Produce (Chitosan) - Pending
5. Preserving Fresh Produce (PVDC) - Pending
6. Any subsequent patent applications derived from cwirent research initiatives.

7. Any international patent applications related to the above patents and patent applications.
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Exhibit B
FVFEN Patent Rights
1. Preservjng Fresh Produce (PVOH) — Allowed
2. Preserving Fresh Produce (CMC) - Allowed
3. Preserving Fresh Produce (Chitosan) - Pending
4. Preserving Fresh Produce (PVDC) — Pending

5. Any subsequent patent applications derived from research initiatives as of November 14,
2000.

6. Any international patent applications related to the above patents and patent applications.
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Exhibit C

Assignment
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T R 2ASSIGNMENT

G In consideration of One Dollar ($1.00), and other good and valuable consideration, the
.- receipt of which is hereby acknowledged, PLANET POLYMER TECHNOLOGIES, INC,, a

: corporation of the state of California, having a place of business at 9985 Businesspark Avenuc,

. Suite A, San Diego, California 92131, the undersigned: :

Hereby sells, assigas and transfers 1o AGWAY INC., a corporation of the State of
Delaware, having a place of business at 333 Butternut Drive, DeWitt, New York 13214
(hereinafter referred to as the "Assignee™), its successors, assigns and legal representatives, the-
entire right, title and interest for the United States and all foreign countries, in and to any 2nd all
inventions which are disclosed in the applications for United States Letters Patents entitled
Controlled Release Urea Based Products, Application No.09/286,931, filed on April §, 1999;

_ Controlled. Release Urea Based Products, Application No. 09/527,374, filed om March 16, 2000;
Process for Preserving Fresh Produce, Application No>09/461,124, filed on December 14, 1999
and Process for Proserving Fresh Produce, Application No. 09/505,236, filed on February 16, -
2000, and in and to said applications and all divisional, continuing, substitute, renewal, reissue,
and all other applications for Letters Patent which have been or may be filed in the United States
and all foreign countries on any of said inventions; and in and to all original, reissued and re-
examined patents which have been or may be issued in the United States and all foreagn
countries on said inventions; ' , o :

Agrees that said Assignee may apply for and receive Letters Patent for said inventions in

.‘_,.\ its own name; and that, when requested, without charge to but at the expense of said Assignee,
its successors, assigns and legal representatives, to carry out in' good faith the intent and purpose .
. of this assignment, the undersigned will; assist in the execution of all divisional, continuing,.

substitute, renewal, reissue, and all other patent applications on any and all said inventions;
. assist in the execution of all rightful oaths; assignments, powers of attorncy and other papers;
- communicate to said Assignes, its suceessors; assigns, and representatives, all facts known to the
undersigned relating to s2id inventions and the history thereof, and will generally do everything
- possible which said Assignee, its successors, assigns or representatives shall consider desirable
for aiding in securing, maintaming and enforcing proper patent protection for said.inventions and
for vesting title to said inventions and all applications for patents and all patentson said - -
inventions, in said Assignes, its successors, assigns and legal representatives; o
Authonizes and requests the Director of the United States Patent and Trademark Office 10
issue any and all Letters Patent which may be granted upon any or all of the aforesaid
applications to the said Assignee, as the assignec of the entire interest therein; and

Covenants with said Assignee, its successors, assigns and legal representatives that no
assignment, grant, mortgage, license or other agreement affecting the rights and property herein’ -

" conveyed has been made to others by the undefsigned, and that full right to sonvey the same as ©

_herein expressed is possessed by the undersigned.

Wt

PLANET POLYMER TECHNOLQOGIES, INC

'STATE OF CALIFORNIA )
COUNTY OF &2 ME€ée ) ss:

o7 ' P.@3
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- o Onthe Z.*" day-of November, in the year 2000, before me, the undersigned, personally

appeared F\CHAED Cn@A. Bée wEe , personalhytimanmte-mo or proved to me on the basis of
2R satisfactory evidence to be the individualPs) whose namefs) is (as=) subscribed to the within
= instrument and acknowledged to me that he/shf/théy executed the same in his/per/dweir
o capacity(i#<), and that by his/Bet/ibxir signature(s) on the instrument, the individual($), or the
‘ person upon behalf of which the individual@g acted, executed the instrument.

L >

L—Nﬁ;a:y Public
A
.‘:7‘\
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Exhibit D

Planet License
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= - LICENSE AGREEMENT ‘
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3

. . . a

Thix apcerment (herrinafic? the “Asreameni™, offcciivaas of the J V day of Nowgmber 2000, iz by ardd
VRN Apway.Inc.. a Delawarc corporation with offices at 333 Butternut Drive, DeWitt, l‘{cw York 13214
‘;\ ‘ bcxwe'en . A jes. Inc.. a California tion with offices at 9985
: (hercinafier "AGWAY™) and Planet Polymer Technologics. Inc..a corpona 4 _
" Businasspark Avenue, Suitc A, San Diego, California 92134 (hereina fler “PLANET ), and is entered mio pursuant
10 ‘\ Ictter agreement dated November 14. 2000 {hereinaficr the “Leticr Agreement™) beiween PLANET. AGWAY
“and Agway Moldings, Inc. o . . .

Whereas PLANET has sold. assigned and tmnsferred 10 AGWAY the entire right, title and interest in and
1o the patcnl applications set forth in Exhibit A attached herclo and hereby made a part hereofl, and the inveniions
* disclosed in said patent applications (hereinafier the ““Patent Righis™):

Whercas PLANET dcsires (0 recgive an irrevocable. exclusive, worldwide, royaliy-{ree license under the
Patent Rights 10 make. use. sell and offer 10 sell the subject marier of the inventions disclosed hecein for all uses
other than and outside of “Agway's Ficld of Business™ (as defincd hereinafier):

Whereas. AGWAY is willing to grant such a license 10 PLANET.

NOW, THEREFORE, for and in consideration of the covemants. conditiens and um;amkir‘:gs‘su forth
herein, the partics agree as follows: '

1. “Agway's Field of Business™ shall have the same meaning ss defined ia Paragraph 1.5 of the
" Liccnse Agreement cifective Novemnber 12, 1998 by and berween AGWAY and PLANET, as such
License Agrecment may be amended from rime to time by mutval agresment of the partics
(bercinafier the “Liccnse Agreement’™), and as defincd in Paragraph 1.2 of the Fertilizer License
Apreement effective August 16, 1999 by and berween AGWAY and PLANET. as'such Fertilizer
License Agrecment may be amended from time 10 ime by mutual agreement of the parties
(hereinaficr the “Festilizer License Agreement™);

~Patcnt Applications™ shall mean thé patcnr applications identfied in Exhibit A. The reference in
Exhibit A 10 "any subsequent patent applications derived from current research iniliatives™ means
tho research being conducied by PLANET with raspect 1o the invention(s) disclosed in U.S,

Application Serial No. 09/505,236 including. for example and notby way of limitation, the usc of

chitosan and gum arabic; ' .

3, Subject to all of the terms and conditions of this Agrcement, AGWAY hereby grants to PLANET.
and PLANET hereby accepts, an irrevocable, cxclusive, worldwide, royalty-frec license under the
Patent Rights 1o make, use, sell, offer o sell, subliconse and otherwise commercially exploit the
subjcct matler of the inventions discloscd in the Patent Applications, ot arising from any New

. Technology, as defined in said License Agrecement and in said Fenilizer License Agreement,

owned by AGWAY and derived from the Patent Rights, only for sl uses other than and outsidc of .
“Apway's Field of Business™. Products, as defined in Paragraph 1.2 of said Licensc Agreement
and as defincd in Paragraph 1.9 of said Fenilizer License Agrecmem, arc specifically cxcluded
from the license granted 10 PLANET under this Paragraph 3;

4. PLANET hereby agrees to indemnify. defend, and hold harmless AGWA'Y and its officers.

"+ employees, and agents from any third party clsims, demands, suits, proccedings, losses, damages.
costs, judgments; settlements, or liabllities. regardless of form or legal bosis. arising out of
making, using, sclling or offcting 10 s¢l) the inventions ar processes disclosed in the Patent
Applicalions idcnlificd in Exhibil A bygr for PLANET or its licensees or customers under (his
Agreament, repardless of the nalurs of the claim;

5. .anhing in this Agrcement is or shall be construed as:

_ (a) A wareanly or represcatation by AGWAY as 10 the validity or scopc ol any
- patent issuing (rom the Patent Applications or from the New Technology licenscd under
i this Agreement, of the absence ol infringement of pawent or either fighis of third pariies:

(L) Granting by tmplication, estoppel or otherwise any other righis oot specifically
gramed herein, alf of which are rexerved 1o ACWAY. vr impasing any obligation 10
provide scrvives exeept as may be specilically spevificd hercin; )
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. (CEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT. NEITHER PARTY MAKES

o ¢ E.xnv REPRESENTATION OR WARRANTY TO THE OTHER PARTY OF ANY KIND,

D EXPRESS OR. IMPLIED, INCLUDING, WITHOUT LIMITATION. ANY WARRANTY OF
¥ ~ NON-INFRINGEMENT, MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE:

1. NEITHER PARTY SHALL BE ENTITLED TO RECOVER FROM THE OTHER PARTY ANY
SPECIAL. INDIRECT. INCIDENTAL. EXEMPLARY., CONSEQUENTIAL. OR PUNITIVE
DAMAGES IN CONNECTION WITH THIS AGREEMENT OR ANY WORK PERFORMED
HEREUNDECR: , o < . ,

8. Unless sooner terminsted, this Agreement shall terminate upon the expiration of the last 10 expire
4 patenis that result from the Patent Applications and any New Technology owned by AGWAY and
derived from the Palent Rights; o - .

9. . PLANET and AGWAY agee 1o obsrve the applicable confidentiality provisions of ARTICLE 3
- of the Licenss Agreement and of the Feriilizer Lieense Agrecmen, ’

0. - PLANET will use commercially reasonable effarts to apply or have applied an appropriate pntcni

notice 10 packaging or on appropriate documents relating to all products sold or distributed by or
for PLANET under this Agreement v

I 4
1l The partics agree that in the event of commencement of a bankruptcy procecding by or against
' AGWAY under the Bankruptcy Code, FLANET may [ully exercisc all of its rights and clcctlons
under §365 (n) of the Banleupicy Code with respect 1o the rights and licenses granted under or i
pursuant o this Agrecment by AGWAY. ' , ‘

12 . [uis expressly apreed that PLANET and AGWAY shall be independent coniractors and that the
‘ . relationship between the two parties shall not copstitute a partnership or agency of any kind.

N Neither PLANET nor AGWAY shall have the aulhority 10 make 8ny statements, representations,
or commilments of any Kind. or o take any action, which shall be binding on the other party,
without the prior wriucnh consent of the other party.

13. - ITPLANET shall be jn default of any obligation hercunder. AGWAY may terminare this !
Aprecment by giving at least sixty (60) days wrilten notice to the party. specifying the basis for
termination, 1€ within sixty (60) days after the receipt of such notice PLANET shall remedy the
condition forming 1he basis for termination, such notice shall cease 1o be operative, and this
Agresment shall continue in full force and effect:

14d. The following obligations_will survive any lamination of this Agreement (o the extent neéusary )
to permit their complete Fulfillment or discharge:

] (a) Any causc of action or claim of either pany acerued or to acerue, because of any
breach or default by either party.

{b) PLANET s obligasion to indemnify. defend and hold AGWA'Y harmless under
Paragraph 4; ‘

() The confidentiality provisions of Paragraph 9.

£\

15. PLANET shall promptly notifly AGWAY, in writing, of any alleged or rthreatened infrinpement of
the Patent Rights or New Technology licensed 10 PLANET under this Agreement. AGWAY shall
have the prisnary right 10 bring and conirol any action with respeel 10 such infringement, by
counse) ol its own choice. 1§ AGW AY clccts w bring such action, PLANET agrees 10 reimburse
AGWAY s hiligation expenses. including atiorney’s fces. s they arc incurred in connection with

~ " suchaclion, However.if AGWAY fails or declines 10 bring such an infringement action within
one hundred ywenty (120) days following notice thereof from PLANET. then PLANET shall have
1he right 1o bring and control such action by counscl of i1z chaice. and 10 name AGWAY as a
numinal pany plaintilt' ia such action where reasonably necessary. all ot PLANET™S expense.

~ AGWAY xball have 1he right 10 be represcnted in any such action brought by PLANEY. by
counsal of s own choice, a1 AGWAY'S expenxe. I enher pany brmgs xuch an inlfringement
. . : . P.07
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S " acvion, the other party shall cooperate fully Including, if required 1o Bring such action. the
- ’ furnishing of a Power of Auorney. Neither panty shall have the right o seltle any patcnt
infringement litigation under this Paragraph 15 in 2 manner that diminishes the rights orinterests
. of the other party without the prios written consent of the other party. Except as otherwise agrec4 -
J ’ 10 by the pariics. as pan of a cosi-sharing arrangement, any recovery reﬂliz?d as o result of such -
. litigalion, whether by scitlement or otherwisc. aficr. relmbursement of any litlgation cxponscs of
either party. and after roimbursement of AGWAY "3 administralive expenxcs, shall b:lon.g seventy
~ (70) percent to PLANET and thirty (30) percent 10 AGWAY if AGWAY brought the action, and
one hundred (100) percent 1o PLANET if PEANET beought the action,

.16, I» the cvent that AGWAY decldes 1o abandon any ol ihe Patent Applications or any New
o Technology patent applications derived from the Patent Rights. or if AGWAY later decides not 10
file. prosccute or mainiain any such patent application, AGWAY shall pruvide reasonable prior
writien notice 10 PLANET of such decision and PLANET shall hive the right, at its own expense,
1o file, 4prosecuu: and maintain such patcnt application. [n addition, PLANET shall have the right,
atit own rrprase. in file penserita and mainiain such palent applicatinn upan nr afier the
bankrupicy, dissolution or winding up of AGWAY. ©

'
v

17. " The partics agree that if any part, lerm or provision of this Agrecment shall be fouad illsgal or in
‘ -confliet with any valid controlling law, the validiry of the remaining provisions shall not be |
affccied thereby; g :

18. In the event the legalily of any provision of this Agreement is brought into question because of 3 -
" decision by a court of competent jurisdiction. AGWAY. by wriien notice to PLANET, may revisc

the provision in question or may delete it entirely o as 0 comply with the decision of said court;

19. The waiver of a breach hereunder may be effected only by a writing si gned by the waiving party
and shall no{ constitute a continuing waiver or waiver of any other breach;

¢ .
20. This Agreement and the Letier Azreement constitule the eatire understanding between the partics
with rcspect 10 the subject matter hescof. A provision of this Agreement may be altered onl y by a
writing signed by both parties; : ' '

- ' 2l.  Any notice provided for in this Agreemeat shall be deemed sufliciently given when sent by .
certified or registred mail addressed 10 the party for whom intended at the address given below (if
at such changed address as the party shall have specified by wrillen notice;

22. This Agreement shall be construed in accordance with the substantive laws of the State of New ™~ .:
< York: ' :

23. Any conuroversy or claim arising under or related to this Agreement shall be resolved by
arbitation conducted in Buffalo, New York in accordance with the Rules then prevailing of the
American Asbitration Association, and judgment upon the award rendered by the Arbitrator(s)
may be entered in any Court having jurisdiction thercof:

24. For the purposes of all writicn communicalions and notices between the panties, their addresscs
shall be: : '

AGWAY: 333 Buliernut Drive
: DeWit. NY. 43214

PLANET: 9985 Businesspark Avenuc, Suite A
San Dicgo, CA 9213)

or any other uddresses of which cither party shall notify the other pany in writing.

mén—a?-zaw 17:31 ) o6 4P ATENT P2
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IN WITNESS WHEREOF. PLANET has caused this Agrzement io be signed by its authorized -
representative. and AGWAY has caused this Agreament to be sig__ned byits aulhorizcd representative.
."-l"—'L-_ . )
L # PLANET
- Dms‘l@;u_»_é:_/#zoo Q«/ / 4’—“
‘ ' ‘ Signalure
. Title K ‘
, ' ‘ AGWAY
Dae: Recarndr 13 3,2000 M W .
z : e Signature '
- _ Sy UP W f;ﬂ@«@%JA
' BFLDDOCS: 4756951 (@2IR01Y
{
TN
]
i
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FIRST AMENDMENT TO LICENSE AGREEMENT

This First Amendment To License Agreement (“Amendment”) is made as of March 3/,
2003 with respect to that certain License Agreement dated November 14, 2000 by and between
Agway Inc., 2 Delaware corporation (“Agway”) and Planet Polymer Technologies Inc., a
California corporation (“Planet”) (the “Agreement”) in contemplation of the following facts
and circumstances:

. WHEREAS, Planet and Agway are concuwrently tesminating the License Agreement
effective November 12, 1998 and the sublicense agreements related thereto and entering into
that certain. Sale and License Agreement (For Certain Technology For Use in Connection With
Fruit, Vegetable, Floral, Nursery and Related Products) (the “FVFN Agreement™) and that
certain Sale and Licensing Agreement (For Certain Technology in Connection With Animal
Feed, Fertilizer, and Related Products) (the “AFRP Agreement”);

NOW, THEREFORE, and in consideration of the covenants, conditions, and
undertakings set forth herein and in the FVFN Agreement and AFRP Agreement, Agway and
Planet agree to amend the Agreement as follows:

1. Section 1 of the Agreement is hereby deleted and amended and restated as
follows: ““Agway’s Field of Business’ shall have the meaning as defined in Section 3a, of the
FVFN Agreement and Section 3a, of the AFRP Agrecment, as such agreements may be
amended from time to time by mutual agreement of the parties, in writing.”

2. Section 3 of the Agreement is hereby deleted and amended and restated as
follows: “Subject to all of the terms and conditions of this Agreement as amended, Agway
hereby grants to Planet, and Planet hereby accepts, an irrevocable, exclusive, worldwide,
royalty free license under the Patent Rights to make, use, sell, offer to sell, sublicense and
otherwise commercially exploit the subject matter of the inventions disclosed in the Patent
Applications, or arising from any New Technology, as defined in this Agreement, owned by
Agway, (the “Planet License™), provided, however, that (a) the Planet License shall be limited
to only all uses other than and outside of Agway’s Field of Business, and (b) “Products,” as
defined in the FVFN Agreement and the AFRP Agreement, are, without limitation, specifically
excluded from the Planet License; provided further that, in the event, pursuant to the terms of
the FVFN Agreement and the AFRP Agreement, Agway’s “License” as defined in the FVFN
Agreement and the AFRP Agreement (“Agway’s License”), becomes no longer exclusive as to
any one or more Products, as defined in the FVFN Agreement and the AFRP Agreement, the
Planet License shall also include a non-exclusive, worldwide, royalty free license under the
Patent Rights to make, use, sell, offer to sell, sublicense and otherwise commercially exploit in
Agway’s Field of Business the subject matter of the inventions disclosed in the Patent
Applications, or arising from any New Technology, as defined in this Agreement, owned by
Agway, only for such Products as to which Agway’s License is no longer exclusive; provided
further that in the event Agway’s License becomes no longer exclusive as to any one or more
Products, as defined in the FVFN Agreement and the AFRP Agreement, until Agway’s License
with respect to such Product or Products has terminated as provided in such agreements,
Agway shall retain Agway’s License on a nonexclusive basis with respect to such
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REEL: 014725 FRAME: 0414



11/25/03  14:41 FAX |
~ [ho32

Sent by: BLANCHARD KRASNER & FRENCH 858 551 2434; 03/24/03  5:12PM; Jetfax #615;Page 8/9

Produc! or Products; and provided further that wpon the tenmination of Agway’s License
pursuant to Section 15 of either the FYFN Agreement or the AFRP Agreement as (o any
“Product”, (1) the Planct License shall become an irrevocable, exclusive, worldwide, royalty free
license under the Planet Rights 1a all uses, including those contained within Agway’s Field of
Business and (2) such “Products,” as defined in the FVFN Agreement and the AFRP Agreemen!

shall be included in the Planet License.”

3. The phrase “New Technology” shall mean any technology acquired by Agway
form Planct purshant lo section 4b and 9 of either the FVFN Agreement or the AFRP

Agrecment.

4, Section 3 and Sub-Section 14c¢ are hereby deleted in their enfirery.

5. Section 23 is amended to provide that the arbitration proceeding shall be held in
Syracuse, New York, if instituted by Planct and in San Diego, California, if instituted by Agway.
Any reference 10 Buffalo, New York is hereby deleted.

6. Section 24 is hcreby amended to provide that a copy of any written
communication or notice to Planet shall also be given ¢/o Blonchard, Xrasner & French, 800
Silverado Street, Second Floor, La Jolla, CA 92037, Attention: Robert W. Blanchard.

7. Except as amended and modified by this Amendment, the Agreement remains in
full force and effect,

B. Unless otherwise provided in this Amendment, any capitalized or defined terms

used in this Amendment shall have the same meaning as provided in the FVFN Agreement and
AFRP Apreement.

PLANET POLYMER TECHNOLOGIES, INC.  AGWAY, INC.

By: 'ﬂﬂu By:

Title: M Tite: VD Ehee. o) (PG -
Date: _ 3K 93 Date: __5- 3{~0O3

869280.2 31812003
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