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SERVICES AND NON-COMPETITION AGREEMENT FOR
WILLIAM M. BIRDSALL

SERVICES AND NON-COMPETITION AGREEMENT dated as of July 7, 2003 (the

jred habik the
wAgreement”) between HERBALSCIENCE, LLC, & Delaware limited Yability company (
“Cﬁ.;aw‘) and WILLIAM M, BIRDSALL (the "Executive”).

L

EFFECTIVENESS OF AGREEMENT.

This Agreement shall beeome effective 85 of Tuly 7, 2003 { the “Effective Date™).

2. VICES S,

2,1  Geperal. The Company hereby wishes to empiqy the Emr:utive as the Managing
Director of Business Development, The Executive shall fithfully perform for the
Company the duties of said office and shall perform such other duties c_vf an.executive,

or administmﬁvammasshallhespaciﬁadanddfem@mdbythe
Managing Member. The Executive agreesto serve the Company faithfully and to the
best of his abllity under the Agreemant.,

22  Bervices. The Executive shall devote the amowunt of tine necessary to ﬁﬂﬁllh:s duties
and responsibilities to the Company and to conduet the services required of him by
the Managing Member, The Executive shafl use his best efforts, judgment and energy
1o improve and advance the business and interests of the Company in & manncr
consistent with the duties of his position. ~

2.3  Term of Serviges. The Exeoutive’s services under this Agreement si_:ali commence
as of the Effective Date and shall terminate on the earlier of his resignation or his
termination by the Mapaging Member.

24  Reimburscment of Pxpenses, The Company shall reimburse the Executive for

reasonable travel and other business expenses incwrred by him consistent wirh normal
business practices and procedures adopted by the Company from time to tme
consistent with customary industry practices in the fulfillment of his duties upon the
submission of the appropriatc receipts and other supporting data that the Company
may Tequest.
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3.1  ServicesFee.
3.2 Profit Panicipation Interest. As additional consideration for ¥+
| = E—_L T . - =
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4 TERMINATION OF SERVICES. The Managing Member of HerbalScience shall have the

' right 1o terminate this Agrcemen: for any of RO rcasonht}isaukandabsuhnc discrerion.

Execurive shall have no further Tight 1o reccive any Servises Fee of Profit Participation

Interest after such termination or afier resignation by Executive. ?‘hﬂdﬂ.‘tﬁi oftermination shall

be the date specified in 8 wiitten notice of termination 10 Executive, hut inno event less than

1en (10) business days after receipt of such notice by Execitive. Executive may resign by

providing HerbalScience with notice of resignation and the date of resignation S'hall be the

dare specified in the wrinen notice to HerbalScience, ar ifno da:pissgaciﬁﬁdzhem wen (10)
husiness days after receipt by HerbalScience of the wrinen resignation from Executive.

5. ON- TION: =80 ON; CO

5.1  Non-Competition and Non-Solicitarion. The Exerutive coversuis that, during the
Restricted Period (as defined below), the Executive shall not, directly or indirectly
in any Restricted Area (as defined below):

(#)  mmanage, operate, join, control, participate in, be connected with {as anofficer,
employee, parter, consultam of otherwise), emter info any agreement
reflecting & business wransection With or without any mnterest (directly or
indirectly) in any partnership, fiqm, corporation or any other business
organization, person or emnty thai compeics with HerbalScience, its
subsidiaries or affiliates (collectively, the “Businesses™), In the acquisition,
growing and harvesting, Tesearch and development, extraction or ather
processing, or markering of any botanicals, nutricenticals, or herbal medicines
and in any similar, related or ancillary business in which the Businesses are
engaged;

()  solich usiness from, entice away from, accept orders mvolving or otherwise
interfere with the relationship of any of the Businesses with any client,
prospective client, vendor, or prospective vendor (including any person or
entity herein during the most recent 36-month period with & client or vendor
of any of the Businesses);

{¢)  solici the services of, or hire, any individual who is employed by any of the
Businesses (or who was employed by any of the Businesses in the thenr most
recent 36-mouth period), or who is retained by any of the Businesses as an
independent contractor or consultant (or who was retained by any of the
Businesses in such capacity i Ux- most recent 36-month period), or take any
action that resalts, or might result, in any ipdividus! performing services for
any of the Businesses 10 cease performing such services.

PATENT
REEL: 015097 FRAME: 0162



08-31-2004 05:37Tpm  From-TROUTMAN SANDERS +4045752391 T-376  P.009/017  F-187

MAY-17-2004 11V19 .EDH 941 940 @E7E P.d5-i4

or purposes of the Section 5, “Restricted P:riod”sha]lnwantbep?md during which
Execuﬁfm provides services 1o the Businesses h&rcu_mde_r and during the Ehi:ry—m (3_6) month
bbbperind immediately foBowing Executive’s termination of services with the Buginesscs for any
reason, The activities described in this Section 5 shall be prohibited regardless of whether wodertaken
by Executive, or any of his agents, employees, of memmbers of his immediate farmily and regarc_l!?ss of
whether performed for Executive's own account oF ﬁ:_'r the account of any other mdividual,
partnership, firm, corparation or other business orgenization {other than the Businesses).

For the pwposes of this Section 5, “Restricied Ares” shall mean the United States, Mexico,
Canads, Europe, Central America, South America, Ausiratia, and Asia, mcluding India.

5.2 an-Disclosu and [se of Proprietary Informarion. The Exccutive covenants that
he shall comply wish the provisions of the Non-Disclomure Agreement between the
Company and the Executive dated as of September 26, 2002. The termination of this
Agreement shall in no event act 10 dimimish, Emit, extinguish. termipate or otherwise
effect the validity of, or agy term or provision of, the Non-Disclosure Agreement.

53  Ovwmership and Retn of Materisls.  All materials (inclnding, without limitatien,
computers, docunems, drawings, models, apparatus, sketches, designs, lists, and all
other tangible media of expression) finnished 1o Executive by HerbalScience, its
subsidiaries or affiliates { collectively, the “Businesses”) shall remain the property of
HerbalScience. Any and all rights, benefits, and interests, including all intelectual
property rights, that Executive (including without Emitation Executive’s employees
and agems) wmay obtain i elation to the growth, developmént, processing,
production, patenting and/or marketiag of Kava or other botanicals, nutriceuricals,
or herbel medicines, shall remain the property of HerbalSeience. Upon termination
of Executive’s services with HerbalScience and at the request of HerbalScience, or
at any time upon the requesi of HerbalScience before termination of scrviees,
Executive covenams to prompily (but no later than three (3) business days after the
carher ofthe termination of Execitive”s services or HerbalScience’s request) destroy
or deliver 10 HerbalScience, at HerbalScience’s option, (a) all documents and data
pertaiming to the Busincsses, whether prepared by Executive or otherwise in
Executive’s possession, (b) all 1angible media of expression which are in Executive's
possession and which incorparate any proprietary information or otherwise relate 10
the Businesses, and {(¢) wiitten certification of Executive’s compliance with its

abligations under this sentence,
54  Compplers, Compuer Flles and Sysiems.  Executive scknowledges that

HerbalSciznce has a critical business interest in mamtaiang complete confrol and
Access To its various comppiiter systems. In view of this interest, Executive
understands that he will have no right (o privacy as to any personal information which
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he inputs or otherwise causes 1o become 2 part of such sysiems. Further,
HerbalScience shall be entitled (in the exercise of its sole discretion) W delete, erase
and/or destroy any and all snch information which Exccutive may S0 Input or cause
to become & part of HerbalScience’s various computer systems. Executive further
acknowledges thay any computers provided to him by the Company remamn the sple
property of the Compeny and must be returned upon the request of the Managing
Meber.

55 Replacement of Invalid Terms. It is the desire and intent of the parties vhat the
provisions of this Agreement shall be enforced to the fullest extent permissible under
the laws and public policies apphied in each juriadiction in which enforcement 1s
sought. Accordingly, if any particular term or provision of this Agreement shall be
adjudicated 1o be invalid or unenforceable, the invalid or wmenforceable term or
provision shall be deemed replaced by a term or provision that is valid and enforceable
andd thar cormes closest to expressing the intention of the invalid or unenforceable term
or provision. Any such replacement shall apply oaly with respect 1o the operation.of
1his Agreemem & the particular jurisdiction in which sweh adjudication is wade. The
remaining terms and provisions hereof shall remain unimpaired.

5.6  Relief The Executive agrees and acknowledges that (unless otherwise expressly set
forth in & writien agreement berween the Company and the Executive) he performs
services at will and serves a1 the pleasure of the Managing Member. The Executive
acknowledges that he has been asked 1o sign this Agreement because of bis special
1alents and that violations of this Agreement would sericusly hamper the Businesses.
In addition 1o all remedies permined by law or in equity aud without limiting any
action at law or in equity to which the Company and/or Businesses may be entitled
nrespect of any obligation ofthe Exectiive, the Company and/or Businesses shall bx
emitled 1o igunctive relief to enforce the terms aod conditions stated herem. In the
event that any provision of this Agreement is beld 1o be unenforceable, the parties
agree that the remaiming provisions of this Agreement shall remain fitlly enforceable
in accordance with their stated ierms, and that the stocken provision shall be
amomatically amended 1o be given the broadest enforceable meaning that is closest
10 the initial intent of the parties as originally stated in such stricken provision.

6. sC O

6.1 Norees. All notices or communications hereunder shall be in wiiting addressed as
foliows:
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HerbalSeience, LLC
P. 0. Box 7219
Naples, FL. 34101

10! Kevin G. Coleman, Esquire
With a eapy Goodlette, Coleman & Johnson
4001 Tamiami Tratl North, Suite 300
Naples, FL 34103

To the Executive: Wiliam M. Birdsall
2 Wt Sheegds
All such notices shall be conclnsively deemed to be received and shall be effective (1) if sext
by hand delivery, upon receipt, (i) if sent by telecopy or facsimile transmission, upon confirmation
ufmwiptbymamwfmchmnsmiaﬁun,yr(ﬁi) if sent by registered o1 certified mail, on the fifth
day afier the day on which. such notice is mailed.

62  Severshility, Fach provision of this Agreement shall be imerprered in such manner
as 10 be effective and valid under applicable law, but i any provision of this
Agreement is held to be prohibited by or mvalid under applicable law, such provision
will be ineffective only To the extent of such prohibition or invalidity, without
invalidating the remainder of such provision or the remaining provisions of this

Agreement.

6.3  Assignmemt. The Company’s rights and obligations under this Agreement shsll not
be assignable hy the Company except as incident to a reorganization, merger of
consolidation, or wansfer of all or substentially afl of the Company’s business and
properties (or portion thereof in which the Executive provides services). Neither this
Agreernent nor any right hemeunder shall be assignable or otherwise subject to
hypothecation by the Executive.

64  Entire Agreement. This Agreement, inclnding the Non-Disclosure Agreement of
September 26, 2002 referenced herein and made a part hereof, represents the entire
Agreement of the parties and shall supersede eny and all previous contracts,
arangements, or wnderstandings between Company and the Executive. This
Agrecment may be amended &1 eny time by muual written agrecment of the parties
thereto, Nothing herein shall be deemed 1o eliminare, modify, void or otherwise alier
the teyms of the Non-Disclosure Agreement between the parties of September 26,

To the Company:

2002,
6.5  Wihholding, - ' T et
13 e~ ) :
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66 Govering Law, This Agreement shall be construed, iterpreted, and governed in
accordance with the laws of the State of Florida withows reference to rules relating to

canflict of law.

IN WITNESS WHEREOF, tthampam'hascaused this Agreement 1o be duly
executed and the Executive has hereumo set his hand as of the day and year first ahove written,

HerbalScience, LLC,
a Delaware limited lishility cornpany

o Cohest 78/

Namwe: Robert T, Gow
Title: Managing Member

Executive
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NON-DISCLOSURE AGREEMENT

NON-DISCLOSURE AGREEMENT, dated the _.Z_ézf day of %ﬁaﬂ:_, 2002
(*Agreement”) between HerbalSeience, LLC, 3 Delaware limited Hability company (“"Company™)

and William M, Birdsall (“Execunive”),

WHEREAS, Executive and Company rommally desire to engage in discussions conceming
a possible business relationship where cither party (the “Disclosing Parry™) may elect 1o disclose to
the other party (the “Recipient”) in the comse of such discussions (and thereafler to the extent an
arrangemeny is reached berween the parties) certain confidential and proprietary information
(hereinafter collectively, “Information™) which both parties wish 10 protect from further disclosure.
This exchange includes information pertaining to this Agreement provided in written form (incjuding
graphic materials), in machine or through verbal communication, by Disclosing Party and/or
observed by Recipient.

NOW, THEREFORE, in consideratian of Ten Dollars ($10.00), the foregoing premises, and
the mutua! covenants herein contained and for other good and valuable consideration, the receiptand
sufficiency of which are hereby ecknowledged, the parties hereto agree as follows:

1. CONFIDENTIAL AND PROFRIETARY INFORMATION. Forpurposes ofthis
Agreement, Information shall include, but shall not be limited to, the fallowing: all know-how, data,
daz formats, computer programs, technical and non-technical materials, designs, coneeprs,
pracesses, product samples and specifications, sirategic and development plang, and other expertise,
whether or not patentable, financial condirion, business plans, co-developer identities, data, business
records, customer lists, supplier lists, praject records, market reports, emplayee lists and business
manuals, policies and procedures, information relating to processes, technologies or theory and all
ather information which may be disclosed by Disclosing Party or athers, or wo which Recipient may
be provided aecess by Disclosing Party or others, in accordance with this Agreement, or which is
generated as a result of or in connection with the discussions and subsequent arrangement mentioned
above, which is nor generally available 1o the public.

2, OBLIGATIONS, Executive and Company agree as follows:

(@  Tharthe disclosure of Information by Disclosing Party is in confidence and
thus Recipient agrees 10:

] (1) (1) oot disclose the Informetion 1o any other person except as
speeifically suthorized in writing by Disclosing Party,

(i) maintain the confidential nature of the Informanon with the same
degree of care that Recipient would use in mainiaining i1s own confidential information, but in no
event less than reasonable care;

(2)  restrictdisclosure of the Information to Recipient’s employees having
a need to know such Information;
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(3)  requir Recipient’s employees or subcontraciors who will have access
to the Informarion 1o have signed a confidentiality statement that is consistent with Recipient’s
ahligations under this Agreement, before be or she receives access to the Information;

%  retumto Disclosing Party all documentation, copies, notes, diagrams,
compwier memory media and other materials comaining any portion of the Information, or confirm
to Disclosing Party, in writing, the destraction of such materials within fifieen (15) days fallowing

request of Disclosing Party.

3. LIMITATION OF OBLIGATIONS. This Agreement does nol impose any
obligarion on Recipient with respect 1o any portion.of the Informarion zeceived from Disclosing Party

which:

{)  was known to Recipient prior to disclosure by Disclosing Party, except that
such Information i3 subject to the following requirements. In order 1o avail itself of the exception
relaring w knowledge prior 1o disclosurs by the Disclosing Party, Recipient mwust, within 30 days
from receipr of the disclosure pursuant to this Agreement, provide to the Disclosing Party a certified
statemnent 1o the effect that the subject mater was known by the Recipient prior to disclosure.
Accompanying such certificate shall be such documentary evidence from the Recipients’ ordinary
business records as shall substantiate the claim of prior knowledge;

(&)  1slawfully obizined by Recipient from a third pary who does not have an
obligarion of confidentiality;

(¢} is or becomes generally known or publicly available other than by
unauthorized disclosure. Maner shall be generally known in the pertinent rade only if the Recipient
can establish thar the full pardeulars of the Informarion are, in the combination disclosed to the
Recipiant, well known or generally used within the Recipiem’s wade or industry;

(&)  isdisclosed 10 Recipient by a vhird party withour a dury of confidentiality;

(¢)  isrequired due o a valid order of a court or other govemmental body of the
Unired States of America, or of any state, city, town, municipality, county or any political
subdivision thereof; provided, however, that the disclosing party shall first have given notice ro the
other party and made reasonable effort 10 oblain & protective order requiring that the Information
and/or documents 5o disclosed be used only for the purposes for which the order was issued;

()  is otherwise required by law or regulation to be disclosed; or

(8}  isnecessary o establish rights under this Agreement.

4. OWNERSHIFP OF WORK PRODUCT.

{a) Company shall own all Work Producr, (as defined in Section 4(e)). All Work
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Product shall be considered work made for hire by Executive and owned by Company.

(o)  Ifanyofthe Work Product may nat, by operation of law, be co_nsidered woTk
made for hire by Executive for Company, or if ownership of all right, tirle, and interest of the
insellectoal property rights therein shall not otherwise vest exclusively in Compeny, Executive agrees
to assign, and upon creation thereaf antomatically assign, withowt further consideration, the
ownership of all Trade Secrets, U.S. and international copyrights, pa‘te?table inventions, and other
intellecrual property Tights therein to Company, its successors, and assigns.

For purposes of this Agreement, a “Trade Secref” is any information, inclnding, but
not limired to, technical or non-technical data, formulas, panerms, compilations, programs, devices,
methods, techniques, drawings, processes, financial data, financial plans, product plans, or lists of
actual or potential customers or suppliers that: derive economic value, actual or potential, from not
being generally known to, and not being readily aseeriainable by proper means by, other persons who
ean obrain econemic valus from their disclosure or use; and are subject of efforts that are reasonable

under the circumstances to maintain their secrecy.

(¢  Company, it successors, and assigns, shall have the right to obtain and hold
in it or their own name copyrights, registrations, patents and any other protection available in the

foregoing.

()  Executive agrees to perform, if applicable, upon the reasonable request of
Company, during or after the period that Executive provides services 1o Company, such further aets
as may he necessary or desirable 1o transfer, perfect, and defend Company’s ownership of the Work

Product. When requesred, Executive will:

(1)  Execute, acknowledge, and deliver any requesteqd affidavits and
documents of assignment and conveyance;

(2)  Obtain and aid in the enforcement of copyrights and, if applicable,
patents with respect to the Work Product in any countries;

(3)  Provide westimony in connection with any proceeding affecting the
tight, title, or interest of Corapany in any Work Prodoet; and

(4)  Perform any other acts deemed pecessary or desirable to carry owtthe
purposes of this Agreement.

Company shall reimburse all reasonable out-of-pocket expenses incurred by Executive at
Company’srequest in cormection with the foregoing, ncluding (unless Executive is otherwise being
compensated at the time) a reasonable per diem or howly fee for services rendered at Company’s
written request, if applicable, following termination of BExecutive’s service relationship with

Company.
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{¢)  For purposes hereof, “Work Froduct” shall mesp all intellectal property
rights, including all Trade Secrets, 11.S. and imtemational copyrights, patentable inventons,
discoveries and improvements, and other intellectual property rights, in any programming,
documentation, technology, or other Work Product that relates to the business and interests of
Company and that Executive coneeives, develops, or delivers 1o Company at any time during the
term of Executive’s services to Company, if applicable. Work Product shall also include all
intellectual property rights in any programming, documentation, wehnology, or other work product
that is now comtained in any of the products or systems, including development and support systems
of Company 1o the extent Execwiive ronceived, developed or delivered such Work Producr 1o
Company prior to the dexe of this Agreement ar while Executive was engaged as a service provider
1o Company. Executive hereby irevocably relinquishes for the benefit of Company and s assigns
any moral nghts in the Work Produet recognized by applicable law.

5. MISCELLANEOQUS.

(2)  TheInformation being disclosed ro the Recipient pursuant to this Agreement
is with the express understanding that each party recognizes thaz this Agreement does not constitute
& coniact of engagement and that neither Party will be obligared to enter into any further agreement
relating to the Information, and nothing in this Agreement shall be construed as granving any right,
title, grant, option, ownership, Interest in or license from one Party to the other relaring thereto.

(®)  The cbligations of confidentiality shall survive in perpenuity following the
date of execution hereof, unless the parties enter into a definitive contract expressly modifying or
superseding this Agreement as 10 the subject matter hereof, in which case the rights and obligations
of the parties shall be govemned by that copwact. A Services Agreement between Execntive and
Company shall not be deemed a contract which terminates Exceutive’s obligarions hereunder.

(c}  Inthe event of a breach or threatened breach or intended breach of this
Agreement by either party, the other party, in addition 1o any other rights and remedics available 1o
1 at law or in equity, shell be enritied 1o preliminary and fina! injunctions, enjoining and restraining
such breach or threateped breach or intended breach.

_ (&)  This Agreement, and all other agreements related hereto, shall be consrued
in accordance with and governed by the laws of the State of Florida. It is the parties’ intent and
direction that Florida Jaw govem this Agreement and that the venue for any litigation involving this
Agreement hie in Collier Cownty, Florida.

_ (» Ianylinigation or other legal proceeding relating 1o this Agreement occurs,
the prevailing party shall be entitled 1o recover from the other party (in addition to any other relief
awa:daq or granred) its reasonable costs and expenses, including attomey’s fees, incumed in the
proceedmg.

(f)  Sectionand paragraph titles are included herein for descriptive purposes only
and shall not control or alter the meaning of this Agreement as set forth in text. As used in this
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Agreement or any amendment herstao, the masculine shall include the feminine, the singular shall
include the piwral, and the plural shall include the singular, as the context may require. Any and all
references to the pronouns “it” or “Hs” in zelation to Executive shall mean “he™ or “his™ as the

context may require,
(g)  Fachprovisionofthis Agreemeny shall be considered separable. Tothe extent

any provision of this Agreement is prohibited or ineffecrive under applicable law, this Agreement
shall be considered amended to the smallest degree in order 10 make the Agreement effective,

This Agreement constituies the sole undersianding concerning the receipt of Confidential and
Proprietary Information between the parties and may not be amended or modified except in writing
signed by each of the parties 1o the Agreement. This Agreement shall specifically supersede the
Nop-Disclosure Agreement dated May 21, 2001 between Hawaii Kava Company, LLC (now known
es HerbalScienre, LLC) and Executive. Nothing herein shall void, supersede, modify or alier the
provisions of the Services and Non-Compertition Agreement between the parties of even datc

herewith.

COMPANY:

HERBALSCIENCE, LLC,
a Delaware limited liability company

WGV Gy ToRbARLCT TENTRHER BALSCIEN CER iy Nan-Distlaparewpd
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