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To the Assistant Commissioner of Patents
Please record the attached original documents or copy thereof

1. Name of conveying party(ies) 2. Name and address of receiving party(ies):

K?T, Inc. Name: QUANTAPOINT, INC.

Address: 1 South Linden Street

Additional name(s) of conveying party(ies) attached?
Duquesne, Pennsylvania 15110

[ Yes X No
Additional name(s) & address(es) attached?
3. Nature of conveyance:
J Yes X No
[0 Assignment ] Merger

[ Security Agreement [ Change of Name
X] Other Resubmission of Change of Name Documents for
Recordation - Document ID No. 102537854

Execution Date: March 24, 2000

4. Application number(s) or patent number(s):
If this document is being filed together with a new application, the execution date of the application is:

A. Patent Application No.(s) B. Patent No.(s)

09/081,862 6,456,731

l\_/’___—

Additional numbers attached? [JYes [ No

6. Total number of applications and patents involved:

5. Name and address of party to whom correspondence concerning
Two

document should be mailed:

Name: Arent Fox PLLC 7. Total fee (37 CFR 3.41).......... $ 80.00

Street Address: 1050 Connecticut Avenue, N.W., Suite 400 [J Included in Check #

Washington, D.C. 20036-5339 X If any fees are required please charge Deposit
Account No. 01-2300
8. Deposit account number: 01-2300
(Attach duplicate copy of this page if paying by
1{ deposit account)

04/1R/2004 LMUELLER 00000185 012300 09081862 \

01 FL:8021 \30-00 oA / DO NOT USE THIS SPACE

\_/

9. Statement aRd signature.
To the best of\ny knowledge and belief, the foregoing informatio

copy of the original document.

and any attached copy is a true

April 8, 2004
Date

Charles M. Marmelstein

Name of Person Signing
Reg. No. 25,895

Total number of pages including cover sheet, attachments, and document: 22
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To the Assista ommissioner of Patents

Please record the attached original documents or copy thereof

1. Name of conveying party

KT, Inc.
One South Linden Street
Duguesne, PA 15110

Additional name(s) of conveying party(ies) attached?

[ Yes X No

3. Nature of conveyance:

[J Merger

] Assignment
[ Change of Name

[] Security Agreement
[J Other

Execution Date:

2. Name and address of receiving party

QUANTAPOINT, INC.

Address: 275 Curry Hollow Road, M100
Pittsburgh, PA 15236

Additional name(s) & address(es) attached?

O Yes X No

4. Application number(s) or patent number(s):

A. Patent Application No.(s)
09/081,862

/

Additional numbers attached? [] Yes

If this document is being filed together with a new application, the execution date of the application is:

B. Patent No.(s)
6,456,731
X No

5. Name and address of party to whom correspondence concerning
document should be mailed:

6. Total number of applications and patents involved:
Two

Name: Arent Fox Kintner Plotkin & Kahn PLLC
Street Address: 1050 Connecticut Avenue, N.W., Suite 400

Washington, D.C. 20036-5339

7. Total fee (37 CFR 3.41).......... $ 80.00

X

D Any additional fees are authorized to be charged to
deposit account

Included in attached check.

/\

F8/2003 DEYRAE
FC2 68021

06000033 09081867
80. 0/ op

8. Deposit account number: 01-2300
(Attach duplicate copy of this page if paying by
deposit account)

S
DO NOT USE THIS

SPACE

9. Statement and signature.
copy of the original document.

Lynne D. Anderson

Name of Person Signing
Reg. No. 46,412

LDA/cam
TECH/195000.1

To the best of my knowledge and belief, the foregoing information is true and correct and any attached copy is a true

August 25, 2003

Date

Total number of pages including cover sheet, attachments, and document: 21
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COMMONWEALTR OF PENNSYLVANIA 175
DEPARTMENT OF STATE
CORPORATION RUREAV

ROOM 308, NORTH OFFICE BUILDING

HARRISBURG, PENNSYLVANIA 17120

K2T, INC.

THE CORPORATION BUREAU IS HAPPY TO SEND YOU YOUR FILED
DOCUNENT. PLEASE NOTE THE FILE DATE AND SIGNATURE OF THE SECRETARY OF
THE COMMONWEALTH. THE CORPORATION BUREAU 1S HERE YO.SERVE YOU AND WANTS
TO THANK YOU FOR DQOING BUSINESS IN PENNSYLVANIA.

ENTITY NUMBER: 2037693
MICROFILM NUMBER: 09144

Q043 -004S

DINA G MCINTYRE ESQ
1609 LAWYERS BLDG
FGH PA 15219
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osScB2M (Rev. 81)

PLEASE INDIGATE (CHECGK ONE) TYPE CORPORATION:
ARTICLES OF INCORPORATION D DOMESTIC BUSINESS CORPORATION FEE
(PREPARE IN TRIFLICATE) .
DOMESTIC BUSINESS CORPORATION $75.00
D A CLOSE CORPORATION — COMPLETE BACK
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE — CORPORATION BUREAU D DOMESTIC PROFESSIONAL CORPORATION

208 NORTIH OFFICE BUILDING, HARRIGBURG, PA 17120 ENTER BOARD LICENSBE NO-
010 NAME OF CORPORATION IMUST CONTAIN A CORPORATE INDICATOR UNLESS EXEMPT UNDER 15 P.S. 2908 B)

X2 T, Inc.
011 ADDRESS OF REGISTEAED OFFICE IN PENNSYLVANIA (£.0. BOX NUMBER NOT ACCEPTABLE)

1121 Sunrise Driwve, Pittsburgh, PA 15243
012 CITY 033 GOUNTY YT STATE 0k 2P CODY

Pittsburgh, Allegheny, Pennsylvania 15243

050 EXPLAIN THE PURPOSE OR PURPOSES OF THE CDRFPORATION

To engage in all lawful activities under the Pennsylvania Business Corporation Law of 1988,
a5 amenced to date, inciuding, without 1imiting Lhe gencrality of the foregoing,
the research, develogment and marketing of high technology.

{ATTACH 8% x 11 SHEET IF NECESSARY]

Tha Aggregata Number Shases, Clorses of Sharss and Pas Vatua nl Shares Which the Corperstion Shall have Autharity to tsus:

P 1 .
040 Numbgr and Ciass of Shares ] million common ‘ O‘S' s:‘::-;v;.“;a?' 042 Totat Authorized Capital [031 Term of Existence
. $3,000.00 Perpetual
The Name and Address of Eech Incorpormior, and the Number and Clese of Shares Sulnuibed 1o by asch Incorporator
051, 062
040 Name 083, 084 Address {Streay, City, State, Zip Coce) Number & Clas of Shares
Dina G. McIntyre, 1609 Lawyers Building. Pittsburgh. PA 15219 wne (1) conwon

{ATTACH B% » 19 SHEET IF NECESSARY)

IN TESTIMONY WHEREOF, THE INCORFORATOR (8) HAS [HAVE) SIGNED AND SEALED THE ARTICLES OF iINCORPUORATION
THis__10th oay oF__ JULY 19

Beo 4. o X7

Dina G. Mclnﬂre. Incorporator.

-

— FOR OFRICE USH ONLY -

Q30 FILED 002 GODE [00F AEV BOX SEQUENTIAL NO. 100 MICROFILM NI
4
W78 fvewss 9144 45
A 004 SICC AMOUNT 001 CORPORATION NUMBER
ot iormn ] » DATE APPROVED s
[ ST & ﬂt: s b 203103
P DATE REJECTED  |CERTIFY TO INPFUT BY LOG IN |LOG IN (REFILE)
. REV.
Socretary of 1he Commonweslth maien sy DATH[ ] La)
Degartment of Stste YEMIMCD BY LOG OUT tOG MY (RFFILE)
Commanwaelth ot Pennsylvania D OTHER
PATENT
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Microfim Numbrer Filed with the rimont w’ %&'_ﬂn
3 .
Entity NumbDeX, ‘-gﬁ ) /QB /‘cw/

" Seeretary o} Wommemn »
ARTICLES OF AMENDMENT-DOMESTIC BUSINESS CORFPORATION
DSCEIS01S5 (Rov 21)

In compitance with the requiremants o 15 PAC.S. § 1916 (relating to amicies of ameadment). the undarsignad
uwsihess corporation, daatdng 1o amend i3 Articles, hareay giaies that;

1. The name of the corpuration la: Quantapoint, Inc,

2 The (a) addreas of this COparation’s ounnent regtstared olfice In this Commonweaith or (b name ducommblmgmw

office provider wnd tie county of venue is (the Depanment ks hereby authorized 10 corract the faliowing §
coniom Tv Uws recyds of Uw Departmemn):

(3)..1_South Linden Strzet, Duquesna, g A 15110 Allepheny
Number snd Swett [ ) 2ip County
{b) c/o:
Name ol Commeicial Peglisiered Qtfion Previaer

Cocarty

For 3 Corporation roprmgemed by 2 commendcial regiaemd oftica provider, N cxwanty in (B xnall bo goomnd thr oty In which ing
cruporstian 1 tocated for vanye and offiial dublicuion pumosas.

A The atstute by of undor which it was INCOIPOated is: Penngylvanie Business Coyporation Law of 1988,

as amendad.
4. Tho date of ito incurparation js: W1y 17, 1991 A o

5. (Check, and K appropriate compiete, one of the foltowing):

The amendmaent shall he efiective upon filing these Anicles of Amendment in the Depanment of State
—_ Tne amengment shall be sliectivo on. al

Date . Hour
6. (Chack onm of the following):

The amendment wes ndopted by the chareholders (or members) pursuaat 1o 16 Pa.C.S. § 1914fa) and (o).
- The amendment was adopted by the board of direlors parsuant w 15 PAC.S. § 1914(C).
7. (Chock, and Iif sppropriate complete, oné of the following):

— T'w smendmem acopted by 1ha comporation, sat 1orth in wil, f£ as follows:

lémmmmwwmmummnﬁmmmummnmmdmwwanhm

M LI AN Gy
mBEIAiLS Mg dEats
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0SCB:16-1515 (Rev 91).2

B. {Chock ¥ the amendman: reatatoz the Ardcies):

The reatatad Artictes of Incarporation supersade the original AFuCIRs ane i ananaments Therere,

1N TESTIMONY WHEREDF, 1hg undars! m L i
cuthodzed oifioer hereot g 2 g .y%r:ed ihon nas 'causod mesf Anicles of Amendment 1o De Signed by s duly

Queatapoint, Inc.
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SECOND
AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
QUANTAFPOINT, INC.

(FORMERLY K'T, inc.)

The Corporation was originally incorggmd on July 17, 1991, The $ccond Anmended
and Reslated Articles of Incorporation were adopted pursuant to the Business Corporation Law
of the Commonwealth of Pennsylvania.

ARTICLE 1
The name of the Corporatian is Quantapoint, Inc. (the "Corporation"”).

ARTICLED
The registered office of the Corporation is Arbox Profcssional Center, Suite M100, 275
Curry Hollow Road, Pittsburgh, PA 15236 (Allegheny County).
ARTICLE |
The purposc of the Corporation is to engage in any lawful acts or activites for which

corporatjons may be organized under the Business Corporation Iaw of the Commonweatth of
Pennsyivania

- 30

ARTICLE IV
A, CLASSES OF STOCK.

The aggregate qumber of shares of stock that the Corporation shall bave the authority
issue shall be 23,576,667 shares, consisting of (a) 20,000,000 shares of Common Stock, no par
value ("Common Stock"), (b) 1,200,000 shares of Serics A Convertible Preferred Stock, par
value $0.8571 per share ("Series A Preferred Stock”™), and (€) 2,376,667 shares of Series B
Convertible Preferred Stock, par valuc-$1.20 per share (the “Series B Prefermed Stock™) (Series A

Preferrcd Stock and the Series B Preferred Stock somctimes collectively referred to hercin as
"Prefewred Stoek™).

PATENT
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B.  RIGHTS. PREFERENCES. PRIVILEGES AND RESTRICTIONS OF

COMMON STOCK PREFERRED STOCK.

The rights, preferences, privileges and reswictions granted 1o and imposed wpon Common
Stock and Preferred Stack are set forth in this Division B.

1. Dividend Provisions.

(&)  Holders of Pre The holders of (i) Series A Preferred
Stock shall be entitled to receivie cash dividends at the rate of §.07 per share per annum, and

(i7) Series B Preferred Stock shall be entitled to receive cash dividends at the rate of $.098 per
share per anaum, out of assets of the Corporation legally available therefor, Cash dividends on
the Preferred Stock shall be in prefereace and prionity to any payment of any cash dividend on
the Common Stock or any other capital stock of the Corporation that is junior an Jiquidation to
the Preforred Stock (collectively Junior Sharcs“) For purposcs of the payment of dividends
pursuant to this Section 1(a), Series A Preferred Stock and Series B Preferred Stock shall rank
pari passu with respect to onc another such that no dividends shall be paid with respect to either
Series A Preferred Stock or the Serics B Preferxcd Stock unless a proportionate payment of
dividends is made (0 each Series of Preferred Stock at the same time. Such dividends shall
accrue and be deemed to accrue from day to day whether or not declaved. Cash dividends on
Serics A Preferred Stock end Series B Preferred Stock shall only be paid to the holders of
Series A Preferved Stock and Scries B Prefexred Stock, respectively, upon the oceurvence of 2
liquidation as described iir Section 2 of this Division B, or a redemption described in Section 3 of
this Division B, and shall not be payable upon a conversion of Scries A Preferred Stock or
Serics B Preferred Stock as described in Section 4 or Section 5 of this Division B.

The holders of-a majonity of either series of Preferred Stock then
outstanding, voting separately as a class, may waive or delay (he payment of the dividends on
that serics of Preferred Stock at any time or times as long as sharcs of such series of Proforeed
Stock remain outstanding.

() lioldas of Coguunon Stock. Subject to Secion 1(#) hereof, the
holders of shares of Common Stack shall be eytitled to receive, when and as declared by the
Bourd of Direciors, out of any asscts of the Corporation legally available therefor, such dividends
as gay be declared [rom time to time by the Board of Directors. No dividends shall be paid on
shares of Comiton Stock unti} all acerned but unpaid dividends are paid oo shares of the
Preferred Stock.

2. Liquidation, )

(a)  Preference. In the event of any liquidation, dissolution or winding
up of the Corporation, either voluntary or involuntary, the holders of Preferred Stock shall be
entitled 1o receive, prior and in preference to any distribution of any of the assets of the
Corporation 1o the holders of Junior Shares by reason of their ownership thercof, an amount per
sharc (equal to subject to adjustment for any stock splits, reverse stock splits, combinations or
otherwisc) (1) $0.8357! for each outstanding share of Serics A Prefocred Siock held by such

2
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holders, and (3i) $1.20 for each outstanding share of Series B Preferred Stock held by such
bholders, plus any accrued hut unpaid dividends. ¥or purposes of the payments upon liquidation,
dissolution or winding up of the Corporation pursuant to this Section 2(a). Scries A Preferred
Stock and Series B Preferred Stock shall rank pari passu with respect to onc another. I, upon
the occurrence of such liquidation, dissolution or winding up of the Corperation, the assets and
funds legally available for distribution among the holders of Preferred Stock shall be insufficient
tn permit the payment to such holders of the full aforesaid prefercnital amounts, ihar the entire
assets and funds of the Corporation legally available for distribution shall be distributed ratably

among the holders of Preferred Stock in proportion to the respective preferential amounts each
such holder is then entitled to pursuant to this Section 2.

(b)  Distrbutions to Holders of Common Stock. After the payment in
foll ol all prefereatial amounts required to be paid to the holders of Prefierred Stock npon the
liquidation, dissolution or winding up of the Corporation, the holdess of shares of Common
Stock then outstanding shall be entitled to recelve the remaining awsets and funds of the
Corporation available for distribution to its stockholders, pro rata based on the nurnber of shares
of Common Stock beld by each such holder.

(c)  Saleof Assets. A Sale of the Corporation as defined in

 Section 8(d)(i) shall be deemed to be a liquidation, dissolution or winding up of the Corporation
within the meaning of this Secdon 2.

3. Redemption

(4)  Progedure for Redemption. The Company shall redeem from each
holder of Preforred Stock all of such holder's shares of Preferred Stack at any time on or after
February 28, 2005 upon the writien consent or affinnative vote of the holders of at least 51% of
the then outstanding shares of Preferred Stock conseswing or voting, as the case may be, as a
single class (such time being the "Redemption Date™)

()  Redemption Price. For purposes hereof, the redemption price per
share (of subject to adjustment for any stack splits, reverse stock splits, combinations or
otherwise) (i) Scries A Preferred Stock shall be $0,8571 for each outstanding share of Serics A
Prefexved Stock (the "Series A Redemption Price”), and (ii) Series B Preferred Stock shall be
$1.20 for cach outstaniding sherc of Series' B Prifferred Stock (the "Series B Redemplion Price™),
plus any accrued but unpaid dividends. ,

()  Payment of Redemptian Price. On the Redemption Date, the
Corporation shall pay the Serics A Redemption Price to each holder of Series A Preferred Stock
and the Series B Redemption Price to each holder of Scries B Preferred Stock in immediately
available funds against delivery to the Corporation of such holdex's certificates evidencing shares
of Series A Preferred Stock and/or Series B Prefared Stock, together with such assignment
instruments and stock powers as the Comoration shall reasonahly request.

(d)  Effecl of Redemption. Except as otherwisce provided in
Section 3(e), frona and afer the Redemption Date, all rights (including conversion rights) of the

«3-
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holders of Preferrad Stock (except the xight to receive the Serics A Redemption Price and/os
Scries B Redemption Price without intecest upon surrender of their certificate or certificates)
shall cease with respect to such sharcs of Preferred Stock, and such shares of Preferred Stock

shall not thereafier be wansferred on the books of the Corporation or be deemed to be outstanding
for any purpose whatsoever.

(¢)  Funds for Redemption Insufficient. If the funds of the Corporation
legally available for redemption of shares of Preferred Stock on the Redemption Date are
insufficient to redesm all-of the shares of Preferred Stock, the holders of shares of Preferred
Stock shall share ratably in any funds legally available for redemption of such shaves of Preferred
Stoek in proportion to the Series A Redemption Price and the Series B Redemption Price and any
amounts paid by the Corparation shall be applied 1o the payment in full of the Series A
Redemption Price and Series B Redemption Price in respect of the largest number of whole
shares of Scries A Preferved Stock and Series B Prefcrred Stock which may be paid from such
discribution and such shares of the Serics A Preferred Stock and the Scties B Preferred Stack
shall be redcemed and shall no longer be outstanding. The shares of Preferred Stock not
redccmed shall remain outstanding and entitied to all rights and preferences provided berein. At
the end of each succeeding fiscal quarter when any shares of Preferred Stock vemain outstanding
a determination shall be made as 1 whether additional funds of the Company are legally

available for the rederaption of such shares of Preferred Stock, and, if so, such funds will be used,

at the end of such succesding fiscal quarter, to redeein the balance of such shares, or such portion
thexeof for which funds are then legally available, on the basis set forth above.

4. Conversion.

The holders of Prefenred Stock shall have conversion rights ay follows
(the "Conversion Rights"):

(a)  Rightto Convert. Each share of Preferred Stock shal} be
converttible, at the option of the holder thereof at any time and from time to time, into such
nunaber of fully paid and nonassessable shares of Common Stock as is determined (i) for each
share of Serics A Preferrcd Stock. by dividing $0.8571 by the Series A Conversion Price (as
defined below) in effect at the time of conversion, (the "Serics A Conversion Rate™), and (ii) for
cach share of Series R Preferred Stock, by dividing $1.20 by the Series B Conversion Price (as
defined below) in effect at the time of conversipn (the "Series B Conversion Rate"). The
conversion price at which shares of Common Stock shall be deliverable upon conversion of
Serics A Proferred Stock without the payment of additional consideration by the halder thereof
(the “"Series A Conversion Price”) shall initially be $0.8571 per sharc, and the conyersion price at
which shares of Comunon Stock shall be deliverable upon conversion of Scries B Prefcrred Stock
without the payment of additional consideration by the holder thereof (the “Series B Conversion
Pricc") shall initially be $1.20-per share. Such initial Series A Conversion Price and Initial
Series B Conversion Price, and the Series A Conversion Rate and the Serics B Conversion Rau:
respectively, shall be subject to adjustment as provided below.
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In the event of a liquidation of the Corporation, the Conversion Rights
shall terminate at the cluse of business on the day immediatcly preceding the datc fixed for the

payment of any amounts distributable on Jiquidation to the holders of Preferred Stock pursuant to
Seetion 2 of this Division B.

(b)  Fractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of Pruferred Stock. In fieu of eny fractional shares to which the holder
wonld atherwise be entitled, the Corporation at its election shall either (i) pay cash equal 1o
the product (calculated to the neavest cent) of such fraction and the then effective Serics A
Conversian Price or Series B Conversion Price, as applicable, or (ii) issue one whole share of
Common Stock for each fractions! share to which the holder would otherwise be entitled.

¢ M ics of Con

@) In order for a holder of Preferred Stock to coavan shares of
Preferred Stock into shares of Common Stock, such holder shall surrender the certificate
or certificates for such shares of Preferred Stock, at the office of the transfer ageni for the
Preferred Stock (or st the principal office of the Corposation if the Corporation serves as
its own transfer agent), together with written notice that such holder elects 1o convert all
or any number of the shares of Preferred Stock represented by such certificate or
certificates. Such notice shall state such holder's name or the namcs of the nominees in
which such holder wishes the ecrtificate or certificates for shares of Common Stock to be
issued. [f required by the Corporation, certificates surrendered for convexsion shall be
endorsed or accompanied by a written instrument or instruments of transfer, in form
satisfactory 10 the Corpotation, duly cxecuted by the registered holder or his ot its
attorney duly anthorized in writing. The date of receipt of such certificates and notice
by the transfer agent (or by the Corporation if the Corporation scrves as its own transfer
agent) shall be the conversion date ("Conversion Date"). ‘The Covporation shall, as soon
as practicable after the Conversion Date, issuc and deliver a1 such office 1o such hoider of
Preferred Stock, or to his or its nominees, a certificate or certificates for the number of
shares of Common Stock 10 which such holder shall be cntitled, together with cash in hieuw
of auy fractiou of a sharc payable to such holder.

(i)  The Corporation shall at al) times when Preferred Stock
shall be oummdmg, reserve and keep available out of its authorized but unissued stock,
for the purpose of effecting the conversion of Preferred Stock, such number of its duly
authorized shares of Common Stock as chall from time to time be sufficient o effect the
conversion of all outstanding shares of Prefomed Stock. - -

(ii)  Om the Conversion Datc, all shares of Preferred Stock
which shall have been surrendered for conversion as herein provided shall no loager be
deemed to be outstanding and all rights with respect to sueh shares, including the rights,
if any, W reccive notices and to vote, shall immediately cesse and terminate on the

Conversion Date, cxcept ondy the right of the bolders thexcof to receive shares of
Commoun Stock in exchange therefor.

+$-
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(iv)  Ifthe conversion is in connertion with an undevwritien
offering of sccurities registered pursuant to the Securities Act of 1933, as ameaded, the
conversion may at the option of any hislder tendering Preferred Stock for conversion, be
conditioned upon the closing with the underwriter of the salc of securitics pursuant ro
such offering, in which event the person(s) entitled to receive the Common Stock issuable
upon such conversion of Preferred Stock shal] not be deemed to have converted such

Preferred Stock unti) inrnediately prior to the closing of the sale of securities in such
underwritten offering.

() Adj to Conversion Price for Diluti SEg

() Special Definitions. For puposss of this Section 4(d), the
following definitions shall apply:

(A) "Option" shall mean rights, options or warrants to
subscribe for, purchase or otherwise acquire Common Stock or Convertible
Securities.

(B)  "Original Issue Date" shall mean with respect to the
Series A Preferred Stock Junc 28, 1999, the date on which each share of Series A
Preferred Stack was first 1ssucd and, with tespect fo the Scries B Prefirred Stock,
the date upon which each sharg,of Series B Preforred Stock was first issucd.

(C) ~Copvertible Securiries” shall mean any evidences
of indebtedness, shares or other securities of the Corporation directly or indirectly
convertible into or exchangeable for Cominon Stock.

(D) “Additional Sharcs of Copunon Stock” shall mean
all shares of Comsmon Stock issued (or, pursuant 10 Section 4(d)iii) below,
deemed (o be 1ssued) by the Corporetion after the Oniginal Issue Date, other than
shares of Coruunon Stock issued or issuable;

()  uponthe conversion of shares of Preferved Stock or
zs a dividend or distribution on Preferred Stock;

dD  pwsuant to the acquisition of another corporation by
the Corporation by merger, purchase of substantially al} of the assets or
other reorganization;

(III)  to direstors or employees of, or consuliants to, the
Corporation pursuant 1o the cxexcise of Options granied under the Stock
Option Plap. of the Covpdration, as amended, or otherwise, in any cvent not
to exceed an aggregate of 700,000 shares of Common Stock;

(IV)  upon the closing of an offering of Comuon Stock
by the Company in which holders of Preferred Stock have elected to

uBe
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participate pursuant to registration rights grented to them by the Company;

or

(V) Dby rcason of a dividend, stock split, split-up or other
distriburion on shares of Common Stock ¢xeluded fror the definition of
Additiona] Shares of Common Stock by the forcgoing clauses (T), (1),
(D), (V) or this clause (V).

(1)  No Adjustment of Conversion Price. No adjustment in the
number of shares of Common Stock into which Preferred Stock is convertible shall be
made, by adjustment in the applicable Series A or Series B Couversion Price thezeof
unless the consideration per share (determined pursuant to Section 4(d)(v)) for an
Additional Share of Common Stock issucd or decmed to be issued by thie Corporation is
less than the applicable Serics A Conversion Price or Series B Conversion Price in effect
on the date of, and immediately prior to, the issve of such Additional Shares.

(i) lssue of Securitics Degped Issue of Additional Shares of
Comimgn Stock. If the Corporation at any time or from time to time after the Original
Issue Date shall issuc any Options or Convertible Securities or shall fix a record date for
the detcrmination of holders of any class of securities entitled to receive any such Options
of Convertible Securities; then the maxinum number of shares of Commnn Stock (ag sat
forth in the instrument relating thereto without regard to any pravision containted therein
for 2 subsequent adjustment of such number) issuable upon the exercisc of such Options
of, in the case of Convertible Securities and Options thercfor, the conversion or exclange
of such Convertible Securities, shall bt decmed to be Additianal Shares of Common
Stock issued as of the rime of such issue or, in case sueh a record date shall have been
fixed, as of (e close of business on such record date, provided that in any such case in
which Additional Shares of Common Stock arc deemed te be issued:

(A)  No further adjustment in the Series A Conversion
Price and/or Series B Conversion Price shall be made upon the subsequent issue
of Convertible Secwrities or shares of Common Stock upon the exercise of such
Options or conversion or exchange of such Convertible Securitics,

(B) £ such Options or Convertible Securities by their
termas provide, with the passage of time or otherwise, for any increase in the
consideration payable to the Corporation, or decxease in the number of shares of
Common Stock, issuable upoa the excrcise, conversion or sxchauge thescof, the
Serics A Conversion Priccand/or Series B Conversion Price computed upon the
original issue thereof (or upon the occurrence of a record date with respect
thereto), and any subsequent adjustment based thercon, shall, upon apy such
increase or decrease becoming cffective, be recomputed to reflect such increase or

decrease insofar as it affects such Options or the rights of conversion or exchange
under such Convertible Securities;
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(C)  upon the expiration of any such Optians ot any
rights of conversion or exchaoge uuder such Convertible Securities which shall
not have been exercised, the Series A Conversion Price and/or Serics B
Couversion Price computed, upon the original issue thereof (or upon the
occurrence of a record date with respect thereto), and any subscquent adjustments
based thereon, shall, upon such expiation, be recomputed as if;

(I) 15 the case of Convertible Securities or Options for
Common Stock, only the Additional Shares of Common Stock issued were
shares of Comman Stock, if any, actually issued upon the exercise of such
Options or the conversion or exchange of such Convertible Securities and
the consideration received therefor was the consideration actually reccived
by the Corporation for thic issue of all such Options, whether or aot
exercised, plus the considecation actvally received by the Corporation
upon such excrcisc, or for the issue of all such Convertible Securities
which were actually converted or exchanged, plus the additional
connideration; if any; actually received by the Coarporation upon such
conversion or exchange, and

(I)  in the case of Options for Convertible Sccurities,
only the Convertible Securitics, if any, actually issued upon the exercise
thereof were issued at the time of issue of such Options, and the
copsideration received by the Corporation for the Additional Shares of
Common Stock docned 10 have been then issued was the consideration
actually received by the Corporation for the issur of such Options, whether
or not cxercised, plus the consideration deemed to have been received by
the corporation upon thic issue of the Convertible Securities with respect to
which such Options were actually exercised;

(®) No rcadjusunent pursusat to clause (C) above shall
have the effect of increasing the Series A Conversion Price and/or Serics B
Conversion Price 10 an amount which exceeds the lower of (i) the Series A
Conversion Price and/or Serics B Conversion Price on the original adjustment
date, or (ii) the Series A Conversion Price and/or Serics B Conversion Price, as
applicable, that would have resulted from auy issuance of Addiioval Shares of
Common Stock between the original adjustment date and such readjustment date;

(E) inthe case of any Options which cxpire by their
terms not more than. 90 days after the date of issue thereof, uo adjustments of the
Serics A Conversion Price and/or Series B Conversion Price shall be made until
the expiration or exercise of all such Options issued on the same date, whereupon
such adjustment shall be made in the manner provided in clause (C) above; and

(F)  if such record date shall have been fixed apd such
Options or Convertible Sccuritie_s are Bot issued on the date fixed therefor. the

8-
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adjustments previously made in the Serics A Conversion Price and/or Serics B
Comnvcrsion Price which became effective on such record date shall be cancelcd as
of the close of business on such record date, and thercafter the Series A
Conversion Price and/or Series B Conversion Price shall be adjusted pursuant to
this subsection 4(d)(ii1) as of the actual date of their issuarce.

(iv)  Adjustmept of Conversion Price Upon Issuance of
Additional Shares of Coynmeon Stock. Subject to the provisions of Section 4(d)(is) above,
in the cvent the Corporation shall at ahiy time afier the Original Issue Date issuc
Additional Shares of Common Stock (including Additional Shares of Commuon Stock
decmed to be issued pursuant to Section 4(d)(iii), but excluding shares issued as a
dividend or distribution as provided in Section 4(f) or upon a stock split or combination
as provided in Scction 4(c)), without consideration or for a consideration per share less
than the Series A Conversion Price or the Serics B Conversion Price in effect on the date
of and immediately prior 10 such issue, then and in such event, such Serics A Conversion
Price or Series B Conversion Price, as applicable, shall be reduced, concurrently with
such issue to a price (calculated to the nearest cent) determined by multiplying the
Scries A Conversion Price end/or Series B Conversion Price, as the case may be, by a
fraction, (x) the numerator of which shall be the number of shares of Common Stock
outstanding immediately prior to such issue plus the number of shares of Common Stock
which the agpregate consideration received by the Corporation for the toral mumber of
Additional Shares of Common Stock so issuad would purchase at such Series A
Conwversion Price or Series B Conversion Price, and (y) the denominator of which shall be
the number of shares of Common Stock outstanding immediately prior o such i1ssve plus
the numbex of such Additional Shares of Common Stock so issued; provided that for the
purposes of this subsection 4(d)(iv), all shares of Common Stock issuable upon exercise,
conversion or exchange of outstanding Dptions of Convertible Sccurities, as {he case may
be, shal) be deemed to be outstanding, and immediatcly. after any Additional Shares of
Common Stock shall be decmed issued pursuant to subsection 4(d)(ii;) above, such
Additional Shares of Common Stock shall be deemed to be-outstanding.

Notwithstanding the forcgoing, the applicable Serics A Canversion
Price or Scries B Conversion Price shall not ba so reduced at such time if the amount of
such reduction would be an amount less than 5.01, but any such amount shall be carried
forward and a reduction with tespect thereto made at the time of and together with any
subsequent rednction which, together with such wnount and any other amount or amounts
5o cammied forward, shall aggrepate $.01 or more.

(v)  Detepmipation of Consideration. For purposes of this
Saction 4(d), the consideration received by the Corporation for the issue of any
Additional Shares of Common Stock shall be computed as follows:

(A) Cashand Propenty. Such consideration shall:

L4
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(I)  nsofar as it consists of cash, be computed including
all sums of cash received by the Corporation for such Additional Shares,

excluding amounts paid or payable for accrued interest or acerucd
dividends;

(1) insofar as it consists of property other than cash be
computed at the faiv market valus therenf a1 the time of such issue, as

detennined in good faith by the Board of Directors; and

Q) in the cvent Additional Shares of Common Stock
are issiicd together with other shares or securitics or other assets of the
Corporation for consideration, which covers both, be the proportion of
such consideration 80 reeeived, computed as provided in clauscs (T) and
{I1)-above, as determined in good faith by the Board of Direclors.

(B)  Onptions and Convertible Securities. The
cansideration per share reccived by the Corporation for Additional Sharcs of
Common Stock deemed. to have been issued pursuant to Section 4(d)(iii), relating
to Options and Convertibie Securitics, shall be determined by dividing:

(=)  the total amount, if any, veceived or
seceivable by the Corporution as consideration for the issue of such
QOptions or Convertible Securities, plus the minimum aggregate
amount of additional consideration (as sct forth in the instruments
relating thereto, without regard to any provision contained thercin
for & subsequent adjustment of such consideration) payable to the
Corporation ypon the exercise of such Options or the conversion or
exchange of such Convertible Securitics, or in the case of Options
for Convertible Securitizs, the exercise of such Options for
Convertible Securities and the conversion or exchange of such
Convertible Sceurities, by

()  the maximum number of shares of Comumon
Stock (as set forth in the instruments relating thereto, without
regard to any provision contained therein for a subsequent
adjustment of such puinber) issuable upon the excrcise of such
Options or the conversion or exchange of such Convertible
Securities. .

(¢)  Adjustment for Stock Splits and Combination. Ifthe Corporatinn
shall at any time or from time to time afier the Original Issue Date effect a subdivision of the
outstanding Common Stock, the Scrics A Conversion Price and the Series B Conversion Price
then in effect immediately before that subdivision shall be proportionately decreased. Tf the
Corporation shall at any time or from time to tine aftcr the Original Issue Date combinc the
outstanding shares of Common Stock, the Serics A Conversion Price and the Sexies B
Conversion Price then in effect immediately before the combiuatin shall be propontionately

-10-
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increased. Any adjustment under this subsection shall become ¢ffeerive at the close of busincss
on the date the subdivision or combination becomes effective.

(®  Adiustment for Certain Dividends and Distributiogs. In the event
the Corporation at any time, or from time 10 time after the Original Jssue Date shall make ot
issue, or fix & record date for the detenmination of holders of Commion Stock entitlcd to receive, a
dividend or other distribution payabe in Additional Sharcs vf Common Stock, then and in each
such event the Series A Conversion Price and the Scries B Conversion Price then in effect shall
be decreased as of the time of such issuance or, in the event such a record date shall have been
fixed, as of the closc of husiness on such record date, by multiplying the Series A Conversion
Price and the Serics B Convcrsion Price then in effect by a fraction;

()  the numerator of which shall be the total number of shares
of Common Stock issued and ptstanding immediately prior to the time of such
issuance or the close of business on such record date, and

(y) the denominator of which shall be the total number of
shares of Common Stock issued and ontstanding imumnediately prior to the tine of
such issuance or the ¢lose of business on such record date plus the number of
shares of Comumon Stack issuable in payment of such dividend or distribution;

provided, however, if such record date.shall have been fixed and such dividend is not fully paid
or if such distribution is not fully made on the date fixed therefor, the Serics A Conversion Price
and the Serics B Conversion Price shall be recomputed accordingly as of the close of business on
such record date and thereafter the Conversion Price shall be adjusted pursuamt to this subsection
as of the time of actual payment of such dividends or distributions.

® justments for Other Dividends and Distribution. 1n the event
the Corporation at any time or from time to time aftcr the Original [ssue Date shall make or
issue, or fix a record date for the determination of holders of Common Stock entitled to receive, a
dividend or other distribution payable in securitics of the Corporavion other than shares of
Common Stock (other than as otherwise adjusted in this Section 4), then and in each such cvent
provision shall be made so that the holders of Byeferred Stock shall receive upon conversion
thereof in addition to the number of shares of Common Stock receivable thereupon, the amount
af seeusities of the Carporation that they would have received had their Mrefemred Stock been
converted into Cowmmon Stock on the date of such event and hiad thereafter, during the period
from the dute of such event to.and including the Conversion Date, retained such securities
receivable by ther as aforesaid during such period giving epplication w all adjustments called
for during such peried (subject to alt other adjustments called for during such period under this
Section 4), undcr this paragraph with respact to tha rights of the holders of Preferred Stock.

(h)  Adiustment for Reclassification, Exchange, or Substitution. If the
Conmmnon Stock issuable upon the convarsion of Preferred Stock shall be changed into the same
or a different number of shares of any class or classes of stock, whether by capital reorganization,
reclassification, or otherwise (other than a subdivision or combination of shares provided for
above), the Sexies A Conversion Price and the Serics B Conversion Price then in effect shall,

=31
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concurrently with the effectiveness of such reorganization or reclussification, be proportionatcly
adjusted such that the Preferred Stock shall be convertible inta, in lieu of the number of shares of
Common Stock which the holders would otherwise have been eatitled to reccive, a number of
shares of such other cluss or classes of stock equivalent to the number of shures of Common

Stock that would bave been subject to reccipt by the holders upon conversion of Preferred Stock
immediately before that change.

()  Adjustment for Sale of the Corporation. In case of any Sale of the
Corporation as defined in Section &(d)(ii), cach share of Preferred Stock shall thereafter be
convertible into the kind and amount of shares of siock or other sccurities or propexty to which a
holder of the number of shares of Common Stock of the Corporation deliverable upon conversion
of such Prefesred Stock would have been catitled upon sach Sale of the Corporation; and, in such
case, appropriatc adjustment (as deteamined in good faith by the Board of Directors) shall be
made in the application of the provisions set forth in this Section 4 with respect to the rights and
intercst thereafter of the holders of Preferred Stock to the end that the provisious set forth in this
Section 4 (including provisions with respect to changes in-end other adjustinents of the Sevies A
Cenversion Price and/or Series B Conversion Price) shall thereafier be applicable, as nearly as
reasonably may be, in-telation ta any shares of stock or other property thereafter deliverable upon
the conversion of Preferred Stack.

(). Nalmpairment. The Corporation will not, by amendment of these
Second Amended and Restated Articles of Incorporation or through any reorganization, transfer
of assets, consolidation, merper, tissolution, issuc or salc of securities or any other valuntary
action, avold or seek to avoid the observance or performance of any of the tenms to be observed
or performed hereunder by the Corporation, but will at all times in good faith aysist in the
carrying out of all the provisions of this Section 4 and in the taking of all such action as may be
necessary or approptiate in onder to protect the Conversion Rights of the holders of Series A
Preferred Stock and Series B Prefesred Stack against impairment.

(k)  Cerlificate as to Adjustments. Upon the occurrence of each
adjusiment of the Series A Conversion Price and/or Series B Conversion Price pursuant (o this
Scction 4, the Corporation at its expense shall proxmptly compute such adjustment in accordance
with the terms hereof and fumish to ¢ach holder of Series A Preferred Stock and Serics B
Prefesred Stock, as applicablc; & certificate setting forth such adjusiment and showing in detail
the facts upon which such adjustment is based. The Corparation shall, upon the written request
at any time of any halder of Series A Preferred Stock and/or Series B Preferred Stock, as
applicable, fitrnich or cauge to be fionished to such halder a similor certificats sctting forth
(i) such adjustments, (ii) the Series A Conversion Price and/or Series B Conversion Price then in
effect, and (iii) the number of shazes of Common Stock and the amount, if any, of other property

which thca would be recsivesd upon the conversion of Series A Preferred Stock pad/or Serics B
Preferred Stock, as applicable.

1)) Natices of Record Date. In the ¢cvent of any taking by the

Corporation of a record of the holders of any class of sccurities for the purpose of detcrmining
the holders thereof who are entitled to receive any dividend (other than a cash dividend) or other

12
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distribution, the Corporation shall mail to each holder of Preferred Stock at least ten (10) days
prior to the dute specified therein, a notice specifying the date on which any such record is to be
laken of the purpase of such dividend or distribution,

(m) Notices. Any notice required by the provisions of this Section 4 to
be given to the holders of shares of Prefevred Stock shall be deemed given if deposited in the
United States mail, postage prepaid, and addressed to each holder of record at its address
appcaring on the books of the Corporation.

s. Automatic Conversion.

(3}  Automatic Conversion Events. All shares of Series A Preferred
Stock or Series B Prefeorcd Stock then owtstanding shall atnomatically be converted into shares

of Common Stock, at the then effective Scries A Conversion Rate or Sevies B Conversion Rate
pursuant ta Section 4, as applicable, upon (i) the agreement of the holders of at Ieast $1% of the
outstanding shares of Preferred Stack, voting together as one class, that all of the sharcs of
Preferrcd Stock shall be converted into shares of Common Stock, (i) upon the closing of the sale
of shazes of Common Stock in an underwritten public offering of the Common Stock of the
Corporation pursuant (o an effective registration statement under the Securities Act of 1 933, a8
amended, where the aggregate gross sales price of such securities (before deduction of
underwriting discounts, commissions and sxpenses of salc) is not s than $12,500,000 and the
price per share is at least $6.00, subject to adjustment to reflect stock splits, reverse stock splits
or combinations (2 "Public Offering"), oz (iii) a Sale of the Corporation where the consideration
received by the holders of Cammon Stock of the Corporation is at least $6.00 pet share (on a

fully diluted basis), subject to adjustment for any. stock split, reverse stock splits, combinations
or otherwise,

(b)  Procedure. In the event of a automatic conversion pursuant to this
Section 5, the outstanding shares of Preferred Stack: shall be converted sutormatically without any
further action by the bolders of such shares and whether or not the certificates Tepreseating such
shares are surrendered to the Corporation or its transfer agent, and provided further that the
Corporation shall not be obligated to issue cortificates cvidencing the shares of Common Stock
issuable upon such aomatic conversion unless the certificates evidencing such shares of
Preferred Stock are cither delivered 10 the Corporation or its ransfer agent as provided above, or
the bolder notifies the Corparation ar its {ransfer agent that such certificates have boen lost,
stolen or destroyed and executes an agreement satisfactory to the Corporation to indemmnify the
Corporation from any loss incurred by it in -connection with such certificates. Such conversion
shall be deemed to have been made on the date of closing of the offering or the effective date of
the applicable vote or written consent, and tfie person or persons eotitled to receive the shares of
Common Stack issuable upon such conversion shall be treated for all purposes us the record
holder or holders of such shares of Common Stock on such date, On the date fixed for
conversion, all rights with respect to.the Preferred Stock so converted, including the rights, if
any, to reccive notices and vote, will torminare, except oply the rights of the holders thereof,
upan surrender of their certificate o certificates therefor, to receive certificates for the manbey of
shares of Common Stock into which such Preferred Stock has been converted (and cash, if any,

13-

PATENT
REEL: 015190 FRAME: 0236



édg. 21 03 03:59p : 412-469-9698 p.20
‘ AUG ::-21 ‘g3 16:47 FR BUCHANAN INGERSOLL T0 914126532940 pP.28
MRR 24 ‘02 14:44 FR BUCHRNAN INGERSOLL 70 18992641137 P. 1921

-

with respect 1o any fraction of a share as provided in Section 4(b)). If s0 required by the
Corporation, certificates surendered for converzion shall be endorscd or accowpanicd by written
instrument or instruments of transfer, in form satisfactory to the Corporation, duly authorized in
writing. As soon as practicable after the date of such mandatory conversion and the surrender of
the certificate or centificarcs for Prefersed Stock, the Corporation shall cause to be issued and
delivered to such holder a certificate or certificatcs for the number of full shaves of Comvaon
Stock issuable on such conversion in accordance with the provisions hercof and cash, if any, as

provided in Section 4(b) in respect of any fraction of a share of Common Stock otherwise
issuable upon such conversion.

(c)  Retirement and Cancellation of Shares. All cerlificates evidencing
shares of Proferred Stock which are required to be surrendered for conversion in accordance with
the provisions hereof shall, from and after the dute such certificates are so requined to be
surrendered, be deemed to have been retired and canceled and the shares of Preferred Stock
representod thereby converted inte Common Stock for all purpases, notwithstanding the failure
of the holder or holders thereof to surrendes suuh cortificates on or prior to such date.

6. talus ony OCK.

In the event any shares of Preferred Stock shall be converted pursuant to Scotion 4

or Section 5 hereof, the shares sa converted shall be canceled and shall not be reissuable by the
~ Corporation,

7. Voting Rights. )

(8)  Preferred Swck Voling Rights. Except as may be otherwise
provided jn the (etns of Series A Preferred Stock, Sedies B Preferred Stock or as required by Taw,
Serics A Preferred Stock and Series B Preferred Stock shall vote together with all other classes
and series of stock of the Corporation as & single class on all actions to be taken by the holders of
stock of the Corporaion. Each share of Preferred Stock shall entitle the holder thereof to such
number of votes per shure op cach action as shall cqual the number of shares of Cominoa Stock
into which each share of Preferred Stock is then convertible. The holder of each outstanding

share of Prefored Stock shall be entitled 1o notice of any sharcholders’ meeting in accordance
with the hylaws of the Corporation.

() Common Siock-Voting Rights. The holder of each outstanding
share of Common Stock shall have the right to one votc, and shall be entitled to votice of any
sharcholders' meeting in accordance with the bylaws of the Corporation, and shall be entitlcd to
vate upon such mancrs and in such manner as may be provided by law.

(¢)  Electiogs of Directors. The clection of directors need not be by
wrilten ballot unless the Bylaws of the Corporation shall so provide. The provisions of that
tertain Amended and Restated Shareholders’ and Investors' Rights Agrcement datcd as of
February 25, 2000, by and among the Corporation and the persons pamed thercin, as it may be
araended ar restated, shall govem in all elections of directors of the Corporation. Shaseholders
shall not have the right ta cumnlate thejr votes in the election of directors of the Corporation.

-14=
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3. Protective Provisions.

(8)  The Corporation shall not, without the prior written consent or
affirmative vote of the holders of at least 51% of the outstanding shares of Preferved Stock, given
in writing or by vole at a meeting, consenting’or voting, as the case may be, togcther as one class:

()  Engage in or recognize the cffectivencss of a Sale of the
Corporation as defined in subsection (d)(i) and (if) hereof, except where any such
transaclion results in the consideration received by the holders of Preferred Stock of at
least $6.00 per share, subject to adjustment for any stock splits, roverse stock splits,
combinations or otherwise; or

(i)  Create, incur, assume, suffer 10 exist or isyus agy
mdebtedness, other than for working capital or capital leases approved by the Board of
Directors without limitation as to amount, with an aggregate value of more than
$500,000, ot issue agy indebredness with equity contversion provisions or Warrants
(which js tantamount to preferred stock equity financing).

(b)  The Corporation shall not, withotlt the prior writien consent or
affirmative vote of the bolders of at least 51% of the outstanding sbares of Scries A Preferred

Stock, given in writing or by vote at a meeting, consenting or voting, as the case may be,
separatcly as a class:

(i) Amend -glter or vepeal the preferences. special nights or
other powers of the Series A Preferred Stock; or

(i) Increase the number of authorized shares of Series A
Preferred Stock; or

(i)  Croatc any now class or serics of stock, or any other equity
securities, or any other sccurities convertiblc into equity securities of the Corporation, in
any of the foregoing cases having a preference over, or being on & parity with, the
Series A Preferred Stock.

(c)  The Corporation shall not, without the prior written copsent or
affirmative vote of the holders of at least $1% of the outstanding shares of Sexies B Preferred
Stock, given in writing or by vote at a mecting, consenting or voting, as the case may be,
separately as a class:

(i) Armend, alter or repeal the preferences, special rights or
other powers of the Series B Preferrcd Stock: or

(it}  Increase the number of authorized shares of Series B
Preferred Stack; or
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(li1)  Creatc any new class or series of stoek, or any other equity
securilies, or any other securitics convertible into equily securives of the Corposation, in
any of the foregoing cases having a preference over, or being on a parity with, the
Series 13 Preferred Stock.

(d) A "Sale of the Corporation” shall mean:

(i) A sale, conveyance or disposition of all or substantially all
of the assets of the Corporation;

(i) A consolidation or merger of the Corporation with or into
any othcr entity or entities (or otherwise) which results in (he sharcholders of the
Corporation immediately prior to such transaction holding less than a majority of the
voling power of the outstanding securitics (or other interests) of the surviving catity or
entitics; or

(@iii) A sale by the sharcholders of the Corporation in a singlc
transaction or series of related transactions in which shares constituting more than a
majority of the voting power of the Common Stock of the Corporation are transferred by
the persons holding such shares immediately prior to the consummation of such
transaction or series of wansactions.

OE V
The Corporation is to have petpetual existence.

.

ARTICLE V1

Subject only to the limitations 07 15 Pa. C.S. Sec. 1713(b)(1), a director of the Company

shall not be personally liable, as such, for monetary damages for any action taken or failure w
take any action unless:

(a)  the direclor has breached or failed to perform the duties of his or her office
underlSPa.CS Subch. 178; and

(b).  the breach or faijure o perform constitutes seli-dealing, willful
misconduct or recklessness.

(¢)  Neither any amendment nor repeal of this Article V1, nor the
adoption of any provision of these Second Amended and Restated Articles of Incorporation
inconsistent with this Article VI, shall eliminate or reduce the effect of this Article VI in respect
ol any matter occurring, or any cause of action, suit or claim that, but for this Anicle V2, would
accrue ot arise, prior to such amendment, repeal or adoption of an inconsistent provision.
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