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Continuation of I'tem No. 2.

Napster, LL.C

9044 Melrose Avenue

Los Angeles, California 90069
United States of America

PATENT
REEL: 015878 FRAME: 0672



—288= @B5:14 SSEB 805 541 2862 F.E3

' LOAN MODIFICATION AND CONSENT, AGREEMENT

This Loan Madification and Consent Agreement is entered into as of Dacembaer ﬂ, 2004 by and
among Roxio, Inc. ("Roxio”) whose address is. 9044 Melrose Avenue, Los Angeles, California, 90069,
Napster, LLC (*Napster”, and together with Roxio, “Borrower”) whose address is 9044 Malrose Avanue,
Los Angelas, California 900689, and Silicon Valley Bank ("Bank™) whose addrass is 3003 Tasman Drive,
Santa Ciara, California 85054, . ) '

A, Amang other indabledness which may be owing by Borrawer to Bank, Borrower Is Indebted to
Bank pursuant to, among ather documents, e Loan and Security Agreernent, dated March 25, 2004, (as
may be amended from. tme to time, the "Loan Agreament”). The Loan Agresment provides for, among
other things, a revalving line of credit In the original principal amount of Fifteen Milion Dollars
($15.000,000) and subsequently Increased to Seventeen Milllen Dollars ($17.000,000) (the “Revolving
Facility™).

B. Repayment of the Indebtedness is secured by the Coilateral as described in the Loan Agrearment
and the Inlellectual Property- Security Agreement. Addltionally. repayment of the - Indebtedness was
guarantead by Napster pursuant to an Unconditional Guaranty dated March 28, 2004 (tha "Guaranty") and
the obligations under the Guaranty were secured by an Intellectual Property Security Agreement (the
“Napster Intellectual Property Security Agreement”) dated March 25, 2004 between Bank and Napster.

C. Borrowers have reguested that Bank () extend the maturity’' date of the Revolving Facility to
December ___, 2008, (ii) add Napster, L L C as a co-Borrower under the Loan Agreement, (i) consent lo the
sale of assets by Roxic to Sonic Solutlons pursuant to that certein Asset Purchase Agreemant to be enterad.
inta between Roxio and Sonlc Solutlons (which Asset Purchase Agreement, In the form provided. to Bank
as of the date hereof is hereinafter referred to as the “Purchase Agreement™), (lv) release Bank's. security
intarast In all assets baing £o0ld by Roxio to Sonic Solutions pursusnt to the Purchase Agreement, and v)
make such other changes to the Loan Agreement all as more fully set forth harein, :

D. Defined terms used but not otherwise defined herein shall have the same meanings as in tha Loan
Agreement. Hereinafter, () all indebtedness owing by Borrower to Bank shall be refarrad to as the
"Indebtedness®, (ll) the above-described security documents and guarantias, together with all other
documents securing repayment of the Indeblednass shall be refarred to herslinafter as lhe "Seacurity
Documents” and (i) the Security Docurnents, togethar with all other documents evidencing or securing
the Indebladness shall be referred 1o as the "Exlsting Loan Dacuments™.

1. ESC F CHANGE ERMS.

A. From and sfter the date hereof, Section 6.2(b) and (c) of the Loan Agreernani are hereby
amended and restated in ihelr entirely as follows:

{b) Borrower will deliver to Bank aged listings of accounts receivable and accounts payable,
which agead listings of accounts receivable and accounts payable shall be due to Bank (&) within thirty (30)
days afler the last day of each month if all Borrower's aggregate unrestricted cash is $40,000,000 or less,
or (b) within thirty (30) days efier the last day of each calendar quarter if alt Borrowers' aggregate
unresiricted cash exceeads $40,000.000.

{c) Borrawer will deliver 1o Bank a Compllance Certificale signed by a Rasponsible Offlcer in
the form of Exhibit C; which Gompliance Certificate shall be due to Bank {a) within thirty (30) days after the
last day of each month If all Borrowers™ aggregate unrestricted cash is $40,000,000 or less, or (b) within
t&i.rty {30) days afier the last day of each calendar quarter If all Borrowsrs' unrestricted cash exceeds

0,000,000. :
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B. Frﬁn;u and after the date heraof, the Section 6.7 of the Loan Agreemaent iz hareby amendad
- and restated In its entirety as follows:

8.7 Financial Covenants. Borrower will maintain as of the last day of each month (providad,
‘however that the covenants sat forth below shall be measured an the last day of each calendar quarter at
-all imes that Borrower's unrestricted cash excesds $40,000,000):

{a) Tangihle Net Worth. An Aggragate Tangible Net Worth of at least $45,000,000.

(b)  Liguidity Coverage. A ratio of unrestricted cash, cash equivalents and shorit-term and
long-term marketable securities, plus ten percant (10%) of Nel Accounts Recelvable divided by the
aggragate Obligations of not legs than 2.00 {o 1.00.

C. From and after the date hereof, the following definition set forth in Section 13.1 (Definitions) of
the: Loan Agreement is heraby amended and restated in Its entirety as follows: .

"Ravelving Maturity Date” Is December 17 _, 2006.

3, PAYMENT OF LOAN FEE. Borrower shall pay lo Bank a fully eamed, nonrefundable loan
restructuring fee In tha amount of Twanty Thousand Dollars ($20,000) (the “Loan Fee") plus all out-of-
pocket expenses, Including, but not limited 1o fess and expenses of Bank's counsel.

3 VER REGARDI ING OF T, RMN. Borrower has notified Bank that Borrowar will
not be able to Umely file its Federal tax return due December 31, 2004 (the “Applicable Tax Retum™ and has
réquested that Bank waive the requirement. . Natwithstanding anything to contrary contalned In the Loan
Documents, Bank hereby waives the requirement that Borrower timely files the Applicable Tax Retum: -
provided, however that Borrower hereby agrees to file the Applicable Tax Return on or before January 31,
2005, Bank's agreement to waive the requirement of the. timely fillng of the Applicable Tax Return
pursuant to this Agreament shall in no way -obligate Bank to make any future modifications 4o the Loan
Agreament or lo waive Borrower's compliance with any other terms of the Loan Documents, and shall.not
limlt or impair Bank's right to demand strict pefformance of all other tarms and covenants as of any dale.

4. CONSENT TO SALE_OF ASSETS. Subjact to thé lerms and conditions contained harein, Bank
hereby consents to the sale of the Acquired Assets by Roxio, Inc to Sonic Solutions pursuant to the Purchase
Agreement. ‘

5. RELEASE OF SECURITY INTEREST IN ASSETS TO BE SOLD. Subject to the terms and
conditiens contained herein, Bank hereby consents to'the release of its security interests in the Acquired
Azzels being sold by Roxio lo Sonic Sdlutions. pursuant to the Purchase Agreament. '

B. COMPLIANCE CERTIFICATE., From and after the effective date hereof, Exhibit C (Compliance
" Cerlificate) of the Loan Agreament shall be deletad in its entiraty and replace with Exhiblt C attached
hereto.

7. CONSISTENT CHANGES. The Existing Loan Documents are hereby amended wheraver
necassary lo reflect the changes described above.

8. NO _DEF "OF BOR ER. Borrower (and each guarantor and pledgor signing balow)
agrees-that, as of the dale hereaf, it has no defenses against the obligations to pay any amounts under the
indebledness. The Borrower acknowladges and warrants that Bank has acted in good faith snd has
conducted in a commercially reasonable manner its relationships with Borrower in connection with this
Agreement and in connection with the Loan Documents, including the Loan Agreament and the
Indebtedness, the Borrower hereby waives and releases any claims to the contrary.

8, WAIVER AND RELEASE OF CLAIMS.
5VH/Roxio (Loan Madificatiom Agreement - Mapater) 2
24285]_(4)
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(a) Borrower ("Releasing Party") hereby releases, acqults, and dizcharges Bank and Bank's
employees, agenis, representative, consultants, eftorneys, fiduciaries, servants, officers, directors,
partners, predecessors, successors and assigns, subsidiary corporations, parent corporations, and ralated
corporate divisions (all of the foregoing hereinafter called the “Released Parties™), from all actions and
causes of action, judgments, executions, suits, debts, claims, demands, liabilities, obligations, damages,
and axpenses of any and every character, known or unknown, dlrect and/or indirect, at law or in aquity, of
whatsoever kind or nature, whether heretofore or hereafter arising, for or bacause of any matter or things
done, omitted or suiffered lo be done by any of the Released Partles prior to and inciuding the date of
exacution hereof, and in any way directly or indirectly arlsing out of or in any way connect to this
Agreement and the Exisling Loan Documnents, including, but not limited to, claims ralating to any
seltlernent negotiation (all of the foregolng hereinafter calied the “Relsased Matters”). Each Releasing
Party acknowledges that the agreements in this section are Intended to be In full satisfaction of all or any
alieged injuries or damages arising in connection with the Relaased Matters.

(b) Releasing Party acknowledges that it has not relied, in exacuting the release set forth in this
section, upon sny reprasentations, warranties, or conditions by Bank or any other enitity except as are
-apacifically set forth ‘in this Agreement.

(c) Nathing contained herein shall be construed at any time as an admisslon by Bank of any
llabliity {o Borrower or any other ontity. :

(d) Raleasing Party warrants to Bank that it has not purported to transfer, assign, or otherwise
convey any right, title or. Intarest of such Releasing Party in any Releasad Matter to any other entity, and
that the foregoing constitutes a full and complete release of all Released Matters. :

q0. CONTINUING VALIDITY. - Borrawer (and each guarantor and pledgor signing below) understanda
and agreas that in modifying the existing Indebtedness, Bank s relying upon Borrower's representations,
warranties, and agreements, as set forth in the Exlsting Loan Documents. Excapt es expressly modified
pursuant to this Agreemant, the terms of the Existing Loan Documents remnaln unchangead and In full force
and effect. Bank’s agraement to medifications 1o the existing Indebledness pursuant to this Agreement in
no way shall. obligate Bank to make any future modifications to the Indebtedness. Nothing in this
Agreement shall constitute a satisfaction of the Indebtednass. It is the intention of Bank and Borrowar to
retain as liable parties all makers and endorsers of Existing Loan Docurnents, unless the party-is
expressly released by Bank In writing. No maker, endorser, or guarantor will be released by virtue of thia
Agresment. The terms of this paragraph apply not only to this Agreement, but also o all subsequent loan
modifleation agreements,

11 INTEGRATION. This Agreement, together with the Existing Loan Documents, constitutes the
entlre agreéement and understanding among the partles relating to the subject matter hereof, and
supersedes all prior and contemporaneous proposals, negotiations, agreements, and underatandings
relating to the subject maiter. In entering into this Agreement, Borrower acknowladges that it is relylng on
no stalement, representatlor, warranty, covenant, or agreement of any kind made by the Bank or any
employee or agent of Bank, except for the agreements of Bank set forth herein. No modification,
rescission, waiver, release, or amendment of any provision of this Agreement shall be made, excapt by a
written agreemant signed by Bank and Borrowar.

12, GOVERNING | AW, HEADINGS. This Agreemant is one of the Loan Documents dafinad in the

Loan Agreement and shall be governed end construed in accordance with the laws of the State of
" California. The headings and captions In this Agreement are for tha convenience of the parties only and
- ara not a part of this Agreemaent.

13. CONDITIONS. The affectiveness of this Loan ModHicstion Agresment Is condilioned upon the’
following:
5VEB/Foxio (Loan Modifieation A greement - Napsier) k!
242861_(4)
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a. Borrower's paymaeant of the Loan Fee:

b. dellvery to Bank of a fully execuled Jolnder Agreement acceptable to Bank, for the
addition of Nepster as a co-barrawer under the Loan Documants: '
G, Delivery to Bank of a fully execuled Inteliectual Property Security Agreement providing

Bank a security interest in Napster's intellectual Property as security for Napster's obligations under the
Loan Documents; and . )

d. . Deilivery to Bank of resolullons (acceptable to Bank) adopted by Roxio and Napster with
respect to Ihe transactions described hereln.

[signatures on following paga)

SVE/Roxio (Loan Modiffoation Agresmwmt - Mepster) 4
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This Agfaemant is executed as of the date first written above,
BORROWER:
ROXIO, INC.

By: W‘
Name: ATV G A G iy

Title: CED

NAPSTER, LLC

By'. g L= ‘o y 1 "l .
Manager/Member

By' U—):*'\__;—C—-/’rl/? ] v
i 8-
B -

Name:
Title:

5VB/Roxio (Loan Mudifiestion Agrecrment - Napster) 5
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