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“Kevin Shelley, Secretary of State of the State of
ornia, hereby certify:
kThat the attached transcript of /& page(s) has

compared with the record on file in this office, of
it purports to be a copy, and that it is full, true

IN WITNESS WHEREQOF, 1 execute this
certificate and affix the Great Seal of
the State of California this day of

SEP 2 0 2004

e o‘wzﬁ

Secretary of State
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AGREEMENT OF MERGER
OF
VIVIDENCE CORPORATION
AND
VIVID ACQUISITION CORPORATION

THIS AGREEMENT OF MERGER (the “Agreement”) is made and entered into as of
September 15, 2004, by and between Vividence Corporation, a California corporation (the
“Company”), and Vivid Acquisition Corporation (“Merger Sub”), a Californis. corporation and
wholly owned subsidiary of Keynote Systems, Inc., a Delaware corporation (“Parent™).

WITNESSETH

WHEREAS, the Company is a corporation duly organized, validly existing and in good
standing under the laws of the State of California, with authorized capital stock consisting of
31,702,195 shares, 20,960,710 of which are designated “Common Stock,” $0.001 par value per share
(the “Company Common Stock”), of which 5,709,341 shares are issued and outstanding, and
10,741,485 of which are designated “Preferred Stock,” $0.001 par value per share, consisting of (a)
772,501 shares of Series A Preferred Stock (the “Series A Sfock™), of which 750,001 shares are
issued and outstanding; (b) 3,312,758 shares of Series B Preferred Stock (the “Serles B Stock™), of
which 3,258,822 shares are issued and outstanding; (c) 1,787,226 shares of Series C Preferred Stock
(the “Series C Stock™), of which 1,725,128 shares are issued and outstanding; (d) 2.869,000 shares of
Series D Preferred Stock (the “Serles D Stock™), of which 2,869,000 shares are issued and
outstanding, and (e) 2,000,000 shares of Series E Preferred Stock (the “Series E Stock™), of which

555,998 shares are issued and outstanding,

WHEREAS, Merger Sub is a corpotation duly organized and validly existing under the laws
of the State of California, with authorized capital stock consisting of 1,000 shares ¢f Common Stock,
no par value per share (the “Merger Sub Conunon Stock™), of which 1,000 shares are issued and

outstanding and owned by Parent;

WHEREAS, the Company, Parent, Merger Sub and Jan Reed as the Sharcholders’
Representative and Lease Representative have entered into an Agreement and Plan of Reorganization
dated as of September 10, 2004, as amended on September 15, 2004 (the “Plan™), providing for
certain representations, warranties, covenants, and agreements in connection with the transactions

contemplated hereby;

WHEREAS, the respective Boards of Directors of the Company, Parent, and Merger Sub
have determined that it is advisable and the best interests of their sharcholders that the Merger Sub

merge with and into the Company (the “Merger’”) with Company as the surviving corporation of the
Merger upon the terms and conditions herein provided; and

WHEREAS, the Boards of Directors of the Company, Parent, and Merger Sub have apProyed
this Agreement, and the shareholders of the Company and Merger Sub have approved the principal

terms of the Merger.

NOW, THEREFORE, in consideration of the mutual agreements and covenants set forth
herein, the parties hereby agree as follows:
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I, Merger. The Merger Sub shall be merged with and into the Company on the terms
and conditions hereinafter set forth. At the Effective Time (as defined below), the separate existence
of the Merger Sub shall cease and the Company shall be the surviving entity (the “Swrviving
Entity”). The Merger shall be effective upon the filing of this Agreement and its accompanying
certificates of approval attached hereto, with the Secretary of State of the State of California in the
manner required by Section 1103 of the California Corporations Code (the “Effective Time").

2. Certain Definition. For purposes of this Agreement, the following tcrm shall have the
meaning set forth below:

(a) “Shareholder Consideration” means an amount of cash payable by Parent in
respect of the Company’s capital stock, as set forth in Section 5 below, and equal to up to
$22,807,242.40, the precise amount of which Shareholder Consideration shall be dztermined subject
to (1) the achievement by the Company of certain specified performance goals (as set forth in Exhibit
C to the Plan) and (i) the release of up to $3,544,927.51 to be held in escrow pending expiration of
certain indemnification obligations of the Company (as set forth in Article 8 of the Plan);

3. Articles of Incorporation. The Articles of Incorporation of the Surviving Entity shall
be amended their entirety to read as set forth in Exhibit A hereto. '

4. Directors and Officers. The directors and officers of the Surviving Entity as of the
Effective Time shall be the persons who were the directors and officers of Merger Sub immediately

prior to the Effective Time.

5. Succession. At the Effective Time, the Surviving Entity shall succeed, without other
transfer, to all the rights and property of each of the Company and the Merger Sub and shall be
subject to all of the debts and liabilities of each of the Company and the Merger Sub, in each case in
the manner set forth in Section 1107 of the California Corporations Code.

6. Merger Consideration, Conversion of Shares. At the Effective Time, by virtue of the

Merger and without any action by the holders thereof, with the exception of shares of Company
capital stock with respect to which the holders thereof have complied with all requirements for
perfecting sharcholders’ dissenting rights in accordance with the California General Corporation Law
and who, as of the Effective Time, have not effectively withdrawn or lost such dissenters’ rights:

(a) each share of Series A Stock issued and outstanding immediately prior to the
Effective Time shall be cancelled and automatically converted into the right to receive an amount of
cash equal to the quotient obtained by dividing (i) 0.67% of the Shareholder Consideration by (ii) the
total number of shares of Series A Stock outstanding as of the Effective Time (cach share of Series A

Stock shall be treated equally with respect to any such payment);

®) each share of Series B Stock issued and outstanding immediately prior to the
Effective Time shall be cancelled and automatically converted into the right to receive an amount of
cash equal to the quotient obtained by dividing (i) 6.85% of the Sharcholder Consideration by (ii) the
total number of shares of Series B Stock outstanding as of the Effective Time (each share of Series B
Stock shall be treated equally with respect to any such payment);

(c) each share of Series C Stock issued and outstanding immediately prior to the
Effective Time shall be cancelied and automatically converted into the right to reczive an amount of
cash equal to the quotient obtained by dividing (i) 16.77% of the Shareholder Consideration by (ii)
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the total number of shares of Series C Stock outstanding as of the Effective Time (each share of
Series C Stock shall be treated equally with respect to any such payment);

(d) each share of Series D Stock issued and outstanding immediately prior to the
Effective Time shall be cancelled and automatically converted into the right to receive an amount of
cash equal to the quotient obtained by dividing (i) 64.73% of the Shareholder Consideration by (ii)
the total number of shares of Series D Stock outstanding as of the Effective Time (cach share of
Series D Stock shall be treated equally with respect to any such payment);

(e)  cach share of Series E Stock issued and outstanding immediately prior to the
Effective Time shall be cancelled and automatically converted into the right to receive an amount of
cash equal to the quotient obtained by dividing (i) 10.97% of the Sharcholder Consideration by (ii)
the total number of shares of Series E Stock outstanding as of the Effective Time (each share of
Series E Stock shall be treated equally with respect to any such payment);

® each share of Company Common Stock issued and outstanding immediately
prior to the Effective Time shall be cancelled without consideration; and

(®) each share of Merger Sub Common Stock issued and outstanding
immediately prior to the Effective Time shall be converted into and exchanged for cne validly issued,
fully paid and nonassessable share of common stock of the Surviving Entity.

7. Additional Provisions.

(@)  Notwithstanding the approval of this Agreement by the shareholders of the
Company and the sole shareholder of Merger Sub, this Agreement may be terminated at any time
prior to the Effective Time of the Merger by mutual agreement of the Boards of Directors of the

Company and Merger Sub.

()  This Agreement may be signed in one or more counterparts, each of which
shall be deemed an original and all of which shall constitute one agreement.

(c)  This Agreement may be amended by the parties hereto prior to the Effective
Time before or after approval hereof by the shareholders of the Company and the sole shareholder of
Merger Sub, but, after such approval, no amendments shall be made which by law require the further
approval of such sharcholders without obtaining such approval. This Agreement may not be
amended except by an instrument in writing signed on behalf of each of the parties hereto.

(d) The parties hereto intend this Agreement and the Plan to be construed
together in order to effectuate their purpose.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the pactles have executed his Agreemont of Merger as of the dare
first set forth above,

VIVIDENCE CORPORATION,
a Californiia corporation

Byt
Poter Watkins
President and Scoretary .

VIVID ACQUISITION CORPORATION,
2 California corporation

By:
Peter Maloney
President, Secretary and Chief Financind Officer
4 210371002 17/DQC 5/ 660197.6
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IN WITNESS WHEREOF, the parties have executed this Agreement of Merger as of the datc
first set forth above,

VIVIDENCE CORPORATION,
a California corporation

By:
Peter Watkins
President and Secretary

VIVID ACQUISITION CORPORATION,
a California corporation

Wiy

" Peter Malonod
President, Secretary and Chief Financial Officer
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Exhibit A

AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
VIVIDENCE CORPORATION

ARTICLE I
The name of the corporation is Vividence Corporation.
ARTICLE I

The purpose of the corporation is to engage in any lawful act or activity for v/hich a corporation
may be organized under the General Corporation Law of California other than the banking business, the
trust company business or the practice of a profession permitted to be incorporated by the California
Corporations Code.

ARTICLE III

The liability of the directors of the corporation for monetary damages shall be eliminated to the
fullest extent permissible under California law. Unless applicable law otherwise provides, any
amendment, repeal or modification of this Article III shall not adversely affect any right of any director
under this Article III that existed at or prior to the time of such amendment, repeal or modification.

“ARTICLE IV

The corporation is authorized to provide indemnification of agents (as defined in Section 317 of
the California Corporations Code) through bylaw provisions, agreements with agents, vote of
sharcholdess or disinterested directors or otherwise, in excess of the indemnification ctherwise permitted
by Section 317 of the California Corporations Code, subject only to the applicable limits on such excess
indemnification set forth in Section 204 of the California Corporations Code. Unless applicable law
otherwise provides, any amendment, repeal or modification of any provision of this Article IV shall not
adversely affect any contract or other right to indemnification of any agent of the corporation that existed
at or prior to the time of such amendment, repeal or medification.

ARTICLE Y

The corporation is authorized to issue only one class of shares of stock, which shall be designated
“Common Stock” and which shall have no par value. The total number of shares of Common Stock the
corporation is authorized to issue is one thousand (1,000) shares.
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CERTIFICATE OF APPROVAL
OF
AGREEMENT OF MERGER

VIVIDENCE CORPORATION

Peter Watkins hereby certifies that:

L He is the President and the Secretary, of Vividence Corporation, a California
corporation (the “Corporation”).

2. The Agreement of Merger between the Corporation and Vivid Acquisition
Corporation, a California corporation (“Sub”), -in the form attached (the “Agreement of Merger”),
was duly approved by the Board of Directors and by the shareholders of the Corporation. The
Agreement of Merger provides for the statutory merger (the “Merger”) of Sub with and into the
Corporation, with the Corporation to be the surviving corporation of the Merger.

3, The Corporation has authorized capital of 31,702,195 shares, 20,960,710 of which
are designated “Common Stock,” $0.001 par value per share, of which 5,709,341 shares are issued
and outstanding, and 10,741,485 of which are designated “Preferred Stock,” $0.001 par value per
share, consisting of 772,501 shares of Series A Preferred Stock, 3,312,758 shares of Series B
Preferred Stock, 1,787,226 sheres of Series C Preferred Stock, 2,869,000 shares of Series D Preferred
Stock, and 2,000,000 shares of Series E Preferred Stock. The number of shares of Common Stock
outstanding and entitled to vote upen the Merger was 5,709,341 shares. The number of shares of
Series A Preferred Stock outstanding and entitled to vote upon the Merger was 750,001. The number
of shares of Series B Preferred Stock outstanding and entitled to vote upon the Merger was
3,258,822, The number of shares of Series C Preferred Stock outstanding and entitled to vote upon
the Merger was 1,725,128. The number of shares of Series D Preferred Stock outstanding and
entitled to vote upon the Merger was 2,869,000. The number of shares of Series E Preferred Stock
outstanding and entitled to vote upon the Merger was 555,998.

4. The principal terms of the Agreement of Merger were approved by the Corporation
by a vote of the shareholders that equaled or exceeded the vote required. Th: percentage vote
required to approve the Agreement of Merger was the affirmative vote of a majority of the
autstanding shares of Common Stock and a majority of the outstanding shares of Preferred Stock.

[SIGNATURE PAGE FOLLOWS]
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5. The undersigned further declares under penalty of perjury under the Jaws of the State
of Californis that the statements contained in the foregoing certificate are trus and correct to his own

knowledge.
Dated: Segf 1S 2004 @ /2 h)p%:é___

Peter Watkins
President and Secretary

GNATURE PAGE TO CERTIFICATE OF APPROVAL OF AGREEMENT OF MARGER
* " o N0ITANIHDACY/1460397.6

39 Bua SIWS IONIAIALA eglscpe@sg  LZET beeT/PU/ET ¢

PATENT
REEL: 016353 FRAME: 0967



" CERTIFICATE OF APPROVAL
OF
AGREEMENT OF MERGER
VIVID ACQUISITION CORPORATION

Peter Maloney hereby certifies that:

1. He is the President, Secretary and Chief Financial Officer of Vivid Acquisition
Corporation, a California corporation (the “Sub”).

2. The Agreement of Merger between the Sub and Vividence Corporation, a California
corporation (the “Corporation™), in the form attached (the “Agreement of Merger’) was duly
approved by the Board of Directors and by the sole sharcholder of the Sub. The Agreement of
Merger provides for the statutory merger (the “Merger”) of the Sub with and into Corporation, with
Corporation to be the surviving corporation of the Merger.

3. The Sub has only one class of stock, which is the Sub’s Common Stock, no par value
per share (“Common Stock™), and only the Common Stock was entitled to vote on the Agreement of
Merger. The percentage vote required to approve the Agreement of Merger was the affirmative vote
of a majority of the outstanding shares of Common Stock. The number of shares of Common Stock
outstanding and entitled to vote on the Agreement of Merger was 1,000 shares. The principal terms
of the Agreement of Merger were approved by the Sub by the vote of a number of shares of Common
Stock that equaled or exceeded the vote required. The shareholder approval was by the holder of one
hundred percent (100%) of the outstanding shares of the Sub’'s Common Stock.

4. No equity securities of Keynote Systems, Inc., a Delaware corporation that is the
Sub’s parent corporation, are to be issued in the Merger.

[SIGNATURE PAGE FOLLOWS]
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5. The undersigned declares under penalty of perjury under the laws of the State of
California that the statements set forth in this Certificate are true and correct to his own knowledge.

Dated: Cjc,qlm\x-lS 2004

Peter Mal
President, tary and Chief Financinl Officer

SIGNATURE PACE TO CERTIFICATE OF APPROVAL OF AGREEMENT OF MERGER
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