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PAGE 1

. The First Stai‘_e

1, HARRIET SMITH WINDSOR, SECRETARI OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF OWNERSHIP, WHICH MERCES:

' “DATUM INC.", A DELAWARE CORPORATION,

WITH AND INTO "SYMMETRICOM, INC." UNDER THE NAME OF
“SYMMETRICOM INC.", A CORPORATION' ORGANIZED AND EXISTING UNDER
THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS

| OFFICE THE THIRD DAY OF FEBRUARY, A.D. 2003, AT 5 O'CLOCK P.M. |
' A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State

13391260 8100M AUTHENTICATION: 2240148

030071449 _ - DATE: 02-03-03
: PATENT
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-STATE OF DELAWARE
. SECRETARY OF STATE
DIVISION OF CORPORATIONS
: FILED 05:00 PM 02/03/2003
Lo : 030071449 - 3391260

CERTIFICATE OF OWNERSHIP AND MERGER
' MERGING - |

DATUM, INC. '
(a Delaware corporation) = - : .
INTO -

" SYMMETRICOM, INC.
{a Delaware corporation)

| SYMMETRICOM, INC., a corporation organized and cxisting under the laws of
‘Delaware (hereinafier referred to as the “Corporation™) hereby certifies that: ~

1. IheCo:poratJonwasmco;pomtedonAngustlzoolpmsumutothe-
DclawachnaalCmpomuonl.aw(ﬂm“DGCL”),theprovxsmnsofwhmhpcxmxtﬂ:emagerofa

subsndmyconpomt:onmtoapmentootporauon.

‘ 2 The Corporatxon is the owner of all of the outstanding shares of stock of
DATUM, INC., a corporation incorporated on April 16, 1987 pursuant to the DGCL (“Datnm’j

- 3. The Corporanon, by unanimous written consent of the Board of Dm:ctors
such consent filed with the minutes of -the Boaxd, du.ly adopted on Decembcr 29, 2002;
determined to merge mio mself Daturn. A ,

WHEREAS, the undersigned directors deem it to be in the best interests of the
Corporation to authorize and approve the metger of the Corporation’s wholly-
owned subs:dmrycorpombon, Datum, Inc. (“Datum™), with and imto the
Corporanon. '

NOW, THEREFORE, BE l'I‘RESOLVED that the Board deems it advisable
andmthebatmter&stsoftthotpomhonandﬁsstocktn]dasﬂmtDannnmergc

with and into the Corporat:on (the “Merger™), with the Corporation as the
surviving corporation, to acquire all of the assets and assume all of the llabihtles

ofDammmthcmerger

RESOLVED FURTHER, that the Board does hereby approve the form, terms
and conditions of the Agreement of Merger, substantially in the form attached
hereto as Exhibit A, (the “Merger Agreement™) and the Certificate of Ownership
and Merger, substantially in the form attached hereto as Exhibit B, (the
“Certificate™) and the transactions contemplated thereby;

SVA357558.1
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RESOLVED FURTHER, that the officers of the Corporation be, and each of
them hereby is, anthorized to execute the Merger Agreement and the Certificate,
with such changes as such officer shall approve, such appmval to be conclusively
evidenced by lns execution thercof;

"~ RESOLVED FURTHER, that anything herein or elsewhere to the contrary
notwithstanding, the Merger may be amended or terminated and abandoned by the
Corporation’s Board at any time prior to the time that the Merger filed with the
Secretary of State of the State of Dclaware becomes cffective; ‘

RESOLVED FURTHER, ‘that the Merger shall be effective upon filing the
Certificate with the Secretary of State of the State of Delaware; -

RESOLVED FURTHER, that all lawful actions previously taken by officers and
employees of the Corporation in conmection with the transaction referred to above
and all other actions taken incidental thereto are hereby ratified; and

RESOLVED FURTHER, that the officers of thc Corpomhon are hereby
authorized to execute such further agreements and documents, and to take such
further action as any of the officers deem advisable in order to close the
transactions contemplated in the Merger Agrecment, including filing the
Cemﬁwte with the Secretary of State of the State of Delaware.

4. Anything herein or clsewhere to thc contrary notwu:hstandmg, this merger
maybc amended or terminated and abandoned by the Board of Directors of the Corporation or
‘Datm atanytnnepnortothcumethatthlsmergerbemgﬁledwx&theSeaetaryomee
becomes effective.

(.S;ignatzlre Page Follows)

SVs7558.1
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' 5. The effective time of the Certificate of Ownership and Merger shall be on
~ February 3,:2003, andﬂ:at.msofarastheDGCLshallgovanthesame,saldumeshaubeﬂ:e,
- effective merger time. } _

" Executed on Februiry 3, 2003 |
o . SYMMETRICOM, INC.
By: _/s/ Thomas W. Steipp

Thomas W. Steipp
Pmtderdandauefﬂtecutwe Oﬁ‘icer

> _ SIGNATURE PAGE TO CERTIFICATE OF OWNERSHIP AND MERGER
SV\357558.1 ) - R
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CERTIFICATE OF OWNERSHIP AND MERGER L
MERGING

DATUM,INC. - | -
(a Delaware corporation)

INTO

SYMMETRICOM, INC.
(a Delaware corporation)

SYMMETR!COM, INC., a corporation organized and exxshng under the laws of
Delaware (hereinafter referred to as the “Corporation”) hereby certifies that:

1.  The Corporahon was incorporated on August 1, 2001, pursuant to the

" Delaware General Corporation Law (the “DGCL"), the provisions of which permit the merger of a

subdeary corporation into a parent co:porauon

2. The Corporation is the owner of all of the outstanding shares of stock of
DATUM, INC a corporation incorporated on April 16, 1987 pursuant to the DGCL (“Datum™).

3. The Corporation, by unanimous wntten consent of the Board of Directors,
such consent filed with the minutes of the Board, duly adopted on December 29, 2002;
determined to merge into itself Datum.

- WHEREAS, the undersigned directors deem it to be in the best interests of the
Corporation to authorize and approve the merger of the Corporation’s wholly- -
owned subsidiary corporation, Datum, Inc. (“Datum”), with and into the
Corporation.

- NOW, THEREFORE, BE IT RESOLVED, that the Board deems it advisable
and in the best interests of the Corporation and its stockholders that Datum merge
with and into the Corporation (the “Merger”), with the Corporation as the
surviving corporation, to acquire all of the assets and assume all of the liabilities
of Datum in the merger;

RESOLVED FURTHER, that the Board does hereby approve the form, terms
and conditions of the Agreement of Merger, substantially in the form' attached
hereto as Exhibit A, (the “Merger Agreement”) and the Certificate of Ownership
and Merger, substantially in the form attached hereto as Exhibit B, (the
“Certificate”) and the transactions contemplated thereby;

SV\357558.1
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RESOLVED FURTHER, that the officers of the Corporation be, and each of
them hereby is, authorized to execute the Merger Agreement and the Certificate,
with such changes as such officer shall approve, such approval to be conclusively
evidenced by his execution thereof: '

RESOLVED FURTHER, that anything herein or elsewhere to the contrary
notwithstanding, the Merger may be amended or terminated and abandoned by the
Corporation’s Board at any time prior to the time that the Merger filed with the
Secretary of State of the State of Delaware becomes effective; ,

.RESOLVED FURTHER, that the Merger shall be effective upon filing the
Certificate with‘ the Secretary of State of the State of Delaware;
RESOLVED FURTHER, that all lawful actions preﬁouély taken by officers and
employees of the Corporation in connection with the transaction referred to above
and all other actions taken incidental thereto are hereby ratified; and :

RESOLVED FURTHER, that the officers of the Corporation are hereby
authorized to execute such further agreements and documents, and to take such
further action as any of the officers deem advisable in order to close the
] transactions contemplated in the Merger Agreement, including filing the
1 Certificate with the Secretary of State of the State of Delaware.

o 4. Anything herein or elsewhere to the contrary notwithstanding, this merger
may be amended or terminated and abandoned by the Board of Directors of the Corporation or
Datum at any time prior to the time that this merger being filed with the Secretary of State
becomes effective. : : . ,

(Signature Page Follows)
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5. The effective time of the Certificate of Ownership and Merger shall be on
February}_, 2003, and that, insofar as the DGCL shall govern the same, said time shall be the

effective merger time.. _ ,
' 'ExecmedonFebmaryAiZOOZ” o , -
~ SYMMETRICOM, INC.
' B By:- //
o TR S
President

SIGNATURE PAGE TO CERTIFICATE OF OWNERSHIP AND MERGER
SV\357558.1 : : :
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5. The effective time of the Certificate of Ownérshlp and Merger shall be on
February 3, 2003, and that, insofar as the DGCL shall govern the same, said time shall be the -
effective merger time.

Executed on February 3, 2003

SYMMETRICOM, INC.

By: _/s/ Thomas W Steipp
Thomas W. Steipp _
President and Chief Executive Officer

X SIGNATURE PAGE TO CERTIFICATE OF OWNERSHIP AND MERGER
SV\357558.1 : :
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- AGREEMENT AND PLAN OF MERGER ‘ -

, AGREEMENT OF MERGER (this “Agreement™), dated as of December 29,
2002, by and between Datum, Inc., a Delaware corporation (“Datum” or the “Subsidiary”) and
Symmetricom, Inc., a Delaware corporation (“Symmeétricom” or the “Parent”).

'WITNESSETH:

- WHEREAS, the respective Boards of Directors of each of the parties hereto have
determined that it is advisable and in the best interests of their respective corporations and their
. respective stockholders to consummate, and have approved, the business combination transaction
provided for herein in which the Subsidiary will merge with and into Parent (the “Merger”) upon
the terms and subject to the conditions of this Agreement. : ’

C NOW, THEREFORE, in consideration of the mutual representations, wanﬁnties,
covenants and agreements set forth herein, the parties hereby agree as follows:

ARTICLE L
THE MERGER

, Section 1.1. The Merger. Subject to the terms and conditions of this
Agreement, at the Effective Time (as defined in Section 1.2 below), Subsidiary shall be merged -
with and into Parent and the separate corporate existence of Subsidiary shall thereupon cease.
Parent (i) shall be the successor or surviving corporation in the Merger (sometimes herein
referred to as the “Surviving Corporation™), (ii) shall continue to be governed by the laws of the
State of Delaware, and (iii) the separate corporate existence of Parent with all [its rights,
privileges, immunities, powers and franchises shall continue unaffected by the Merger. The
Merger shall have the effects specified in Section 259 of the Delaware General Corporation Law

(the “DGCL").

Section 1.2. . Effective Time. Parent and Subsidiary will cause (1) an executed
original of a Certificate of Ownership and Merger to be filed with the Secretary of State of the
State of Delaware pursuant to Section 253 and 103 of the DGCL thereby effecting the merger of
Subsidiary with and into Parent. The Merger shall become effective on the date on which the

Certificate of Ownership and Merger has been duly filed with the Secretary of State of Delaware,
and such time is hereinafter referred to as the “Effective Time.” _ o

‘ _Section 1.3.  Certificate of Incorporation and Bylaws of Parent. _ The-
Certificate of Incorporation-of Parent shall be at and as of the Effective Time the Certificate of -
Incorporation of Parent immediately prior to the Effective Time. The Bylaws of Parent shall be
at and as of the Effective Time the Bylaws of Parent immediately prior to the Effective Time.

SV\358972.1
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ARTICLE 1L ' o -
, CONVERSION AND CANCELLATION OF SHARES

: Section2.1. Subsidiary Common Stock. Each share of the common stock of
Subsxd1ary (the “Subsidiary Shares) issued and outstanding immediately prior to the Effective
Time of the Merger shall, by virtue of the Merger, automatically and without any action on the
part of the holder thereof, become and be converted into one share of common stock, $0.001 par
value per share, of Parent (the “Parent Shares™).

Section2.2. Paremt Shares. Each Parent Share issued . and outstanding
immediately prior to the Effective Time of the Merger shall, at the Effective Time, continue to be
issued and outstanding, be unchanged and remain as one fully paid and non-assessable share of

- common stock, $0.001 par value per share, of Parent.

. Section2.3. Closing. The Closing under this Agreement (the “Closing™) shall

take place simultaneously with the execution and deliver of this document, or such other time

. and date agreed upon by the parties, at the offices of Latham & Watkins, 135 Commonwealth

Drive, Menlo Park, California 94025-1105. The date of the Closing is herein referred to as_the

“Closing Date.” Notwithstanding the foregoing, it is the intention of the parties that the effective
date of this Agreement shall be December 29, 2002. .

' ARTICLE III
REPRESENTATIONS OF SUBSIDIARY

Subsidiary represent and warrant to Parent as follows:

Section3.1. Execution and Validity of Agreement. Subsidiary have the full

corporate power and authority to enter into this Agreement, to perform their obligations
hereunder and to consummate the transactions contemplated hereby. The execution, delivery
and performance of this Agreement by Subsidiary and the consummation by Subsidiary of the
transactions contemplated hereby have been duly and validly authorized by the Boards of
Directors of Subsidiary and the holders of all of the issued and -outstanding Subsidiary Shares.
This Agreement has been duly and validly executed and delivered by Subsidiary and constitutes -
the legal, valid and binding obligation of Submdlary enforceable against them in accordancc with

its terms
Section 3.2. Non-Contravention; Approvals and Consents.

(@ - Non-Contrivention. The execution, dehvery and perfonnance by
Sub81d1ary of their obligations hereunder and the consummation of the transactions contemplated
hereby, will not conflict with, result in a violation or breach of, constitute (with or without notice -
or lapse of time or both) a default under, result in or give to any Person (as defined in Section 7.3
below) any right of payment or reimbursement, termination, cancellation, modification or -
acceleration of, or result in the creation or imposition of any mortgage, lien, security interest,
encumbrance, claim, charge and restriction of any kind or character (collectively, “Liens™) upon
any of the assets or properties of Subsidiary under, any of the terms, conditions or provisions of
(a) the Articles or Certificates of Incorporation or Bylaws of Subsidiary, (b) any statute, law, -
rule, regulation or ordinance (collectively, “Laws™), or any judgment, decree, order, writ,

2
SV358972.1 - :
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citation, permit or License (collectively, “Orders”), of any court, tribunal, arbitrator, authority, L
agency, commission, official or other mstrumentahty of the United States, any foreign country or N
any domestic or foreign state, county, city or other political subdivision (a “Governmental or
Regulatory Authority”), applicable to Subsidiary or any of their assets or properties, or (c) any
note, bond, mortgage, security, agreement, indenture, license, franchise, permit, concession
confract, lease or other instrument, obligation or agreement of amy kind (collectively,
* “Contracts™) to which Subsidiary are a party or by which Submdlary or any of their assets or
propertles are bound.

(b) Approvals and Consents. Except for the filings pursuant to the DGCL,"-
no consent, approval or action of, filing with or notice to any Governmental or Regulatory
Authority or other Person is mecessary or required under any of the terms, conditions or
-~ provisions of any Law-or-Order of any Governmental or-Regulatory Authority or-any Contractto- - - -
which Subsidiary are a party or by which Subsidiary or any of their assets or properties are
bound for the execution and delivery of this Agreement by Subsidiary, the performance by
Subsidiary of their obligations hereunder or the consummation of the transactions contemplated

hereby.

ARTICLE IV.
REPRESENTATIONS OF PARENT

‘Parent repres-ts and warrants to Subsidiary as follows

Section4.1. Execution and Validity of Agreement. Parent has the full

corporaxe power and authority to enter into this Agreement, to perform its obligations hereunder
and to consummate the fransactions contemplated hereby. The execution, delivery and -
performance of this Agreement by Parent and the consummation by Parent of the transactions .
contemplated hereby have been duly and validly authorized by all required corporate action on
behalf of Parent and, to extent required by applicable law, its stockholders. This Agreement has
been duly and validly executed and delivered by Parent and constitutes the legal, valid and
binding obligation of Parent enforceable against it in accordance with its terms. .

Section 4.2 Non-Contravenﬁon', pprovals and Consents.

- (@A Non-Contravention. The execution, dehvery and performance by Parent
of its obhgatlons hereunder and the consummation of the transactions contemplated hereby, will
not conflict with, result in a violation or breach of, constitute (with or without notice or lapse of
time or both) a default under, result in or give to any Person any right of payment or
reimbursement, termination, cancellation, modification or acceleration of, or result in the
creation or imposition of any Lien upon any of the assets or properties of Parent under any of the
terms, conditions or provisions of (a) the Certificate of Incorporation or Bylaws of Parent,
(b) subject to the taking of the actions described in Section 4.2(b), any Laws or-Orders of any
Governmental or Regulatory Authority, applicable to Parent or any of its assets or properties, or
(c) any Contract to which Parent is a par’cy or by which Parent or any of its assets or properties

ovirren

|

are bound.
L
=
- - 3
SWV\358972.1
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()  Approvals and Consents Except for the filings pursuant to the DGCL, -
no consent, approval or action of, filing with or notice to any Governmental or Regulatory '
Authonty or other Person is necessary or required under any of the terms, conditions or
provisions of any Law or Order of any Governmental or Regulatory Authority or any Contract to
which Parent is a party or by which Parent or any of its assets or properties are bound for the
‘execution and delivery of this Agreement by Parent, its obhgatlons hereunder or the
consummaﬁou of the transactions contemplated hereby.

, Section 4.3. . Parent Shares.. The Parent Shares to be delivered to the »
- Stockholders of Subsidiary pursuant to this Agreement have been duly authorized for issuance
by all requisite corporate action by Parent and when delivered as provided herein, will be validly
issued and outstanding Parent Shares, ﬁxlly pa.1d and non-assessable, and w111 not be subject to
‘preemptive rights of any Person. '

ARTICLE V.
ACTIONS AT CLOSING BY SUBS]])IARY

Slmultaneously herewnh

Section 5.1.  Certified Resolutions. Subsidiary shall have delivered to Parent a
copy of the resolutions of each of its Boards of Directors and stockholders authorizing the
execution, delivery and performance of this Agreement and the transactions - -contemplated
hereby, certified to by an officer of each of the Subsxdlary

ARTICLE V1.
ACTIONS AT CLOSING BY PARENT

Slmultaneously herewith:

Section 6.1. * Certified Resolutions. Parent shall have delivered to Subsidiary a

copy of the resolutions of the Board of Directors and stockholders of Parent authorizing the

' execution, delivery and performance of this Agreement and the transactions contemplated
hereby, certified to by an officer of Parent. . ,

ARTICLE VIL
MISCELLANEOUS

- Section 7.1. - Survival. Notwithstanding any right of any party hereto fully to
mvesngate the affairs of any other part; party, and notwithstanding any knowledge of facts determined
;e or determinable pursuant to such investigation or right of investigation, each party hereto shall
I have the right to rely fully upon the representations, warranties and agreements of any other
party contained in this Agreement furnished by another party delivered at the Closing by an other
party. The respective representations and warranties of Subsidiary and Parent contained in this
Agreement or in any certificate delivered at the Closing, shall expire with, and be terminated and
extinguished by, the Merger, and thereafter, neither Subsidiary nor Parent, nor any officer,
director or stockholder thereof shall be under any liability with respect to any such representation
or warranty or- condition or covenant. This Section 7.1 shall have no effect upon any other

obligation of the parties hereto, whether to. be performed before or after the Closing.

4
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Section 7.2. [Expenses. Parent and Subsidiary shall each pay all of their own
expenses relating to the transactions contemplated by this Agreement, including, without
limitation, the fees and expenses of their respective counsels, financial advisors and accountants.

Section7.3. “Person” Defined:  “Person” shall mean and include an
md1v1dual a partnership, a joint venture, a corporation, a limited liability company, a trust, an
* unincorporated orgamzauon and a government or other department or agency thereof.

Sectlon 7.4. Captions. The Artlcle and Section captlons used herein are for
reference purposes only, and shall not in any way affect the meaning or interpretation of this

Agreement.

: _ ~ Section 7.5. Parties In Interest This Agreement and the nghts and
obhgahons of the parties hereunder shall not be assignablé to any Person without the written
consent of all parties.

: Section 7.6.  Severability. In the event any provision of this Agreement is
found to be void and unenforceable by a court of competent jurisdiction, the remaining
. provisions of this Agreement shall nevertheless be binding upon the parties with the same eﬁ’ect
as though the void or unenforceable part had been severed and deleted.

Section 7.7. Counterparts. This Agreement ‘may be executed in any number
of counterparts, each of which shall be an original, with the same effect as if the signatures
thereto and hereto were upon the same instrument. This Agreement shall become effective when
each party hereto shall have received the counterpart hereof signed by the other party hereto.

RPN

Section 7.8. Entire Agreement. This Agreement contains the entire
understanding of the parties hereto with respect to the subject matter contained herein and
therein. This Agreement supersedes all prior oral and written agreements and understandings
between the parties with respect to such subject matter.

Ry

|
' : Section 7.9. Amendment. = This Agreement heretofore - delivered may be
; amended, supplemented or modified by the parties hereto only by an agreement in writing signed
| .2 on behalf of each of the parties hereto following due authorization at any time.
f Section 7.10. Tlurd Party Beneficiaries. Each party hereto intends that this
I Agreement shall not benefit or create any right or cause of action in or on behalf of any Person
other than the parties hereto and their respective successors and assigns as permltted under
Section 7.5.
a [Signature Pdge Follows]
: -5
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IN WITNESS WHEREOF, Parent and the Subsidiary have each caused its

corporate name to be hereunto subscribed by its officer thereunto duly authorized on the day and
year first written above.

SYMMETRICOM, INC. | .-

By: -
- Th )
Chi E&cfw cer and Preszdent
By: & \
' William Slater - '
_ Secretary ’

and Preszdent o
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