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OPERATING AGREEMENT i

DF ;

This Operatiﬁg Agrecment affective as of this__ day of Febraary 2008, by,
betwsen and among JOSEF GELDWERT, residing at @ Althes Lane, Larehmont, New
York 10538-1001 {("Geldwert") asnd HY KRAMER, residing nt 1457 Bassett Avenue,

Bronx, New York 10461 (“Kramer”), confirma our undezstanding as to the matters
contained herein,”

The parties hereto agree as follows:

ARTICLE [
Reflnitions

SECTION Ll Asused herein, the following terms and plrases shall have
the meenings indlcated:

A.  “Act” shall mean the Wew York Limited Liability Company Act, 3
amended,

B.  "Capital Account” shall mean, with respect to cach Member, the pecount
establistied for snch Member pursyant to Section 6.5, which will initially
equal the Capita| Contribution of such Member and will be (a) incressed
by the amount of Net Profits allocated to such Member and (b) reduced
by the amount of Net Losses allocated to such Member and the smount
of Cash Flow distributed to such Memnber, Members' Capital Accounts
shall be dstermined and mainteined in sccordance with the rules of
paragraph (b)(2)(iv) of Regulation Saction 1.704-1 of the Code,

C.  “Capital Contributions” shall meen the fiir marker value of the Amounts
contributed by the Members pursuant to Section 6.1,

D, “Cash Flow" shall have the meaning providsd in Seetion 7.1,

corresponding provisions of subsequent revenye laws,

F. "Opuraﬁgg Munagets” ahall mean the Member or Members selected by

VT IR 20y oo gk My l\mwh‘('-im‘fﬂl\ﬂ%ﬂqﬂh] Puel LLOALLE Op Agrmne { M wnd
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E.  “Code" shall msan the Interng] Revenus Code of 19865, as amended, or 3
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the Members in accordance with thig Agreement to sarve g8 Operating
Manager or Operating Managers of the Company.

G, “Membees” shall moan the persons designated as such in this Agresment,
any successor(s) to their interests as such in the Company; and any other
person who pursuant to this Agresment shell become a Merber, and any
teference 10 a “Membar” shall be to any one of the then Members, i

EL  “Net Profits” and "Net Loases” shall mean the nat profit or net loss,

respectively, of the Company, determined in socordance with Section
hA S 10

I Thewords “membership interest” shall meag 8 Member's imierest in the
Company which shall be {n the proportion that tha Member’s share of the
current proflte of the Company bears to the aggregate shares of al! the
Membors determined in accordance with Section 503 of the Act which
states that profits and lossea shell be allocated on-the basis of the value
of the contributions of sach Member ay sated in the Opemating
Agreement. A “majority tn interest of the Members” and “two-thivds In
interest of the Members” shall meen Members whose aggregate chare of
the current profits of the Company constitute more than one-half or two-

thirds, respectively, of the aggregate shares of all the Membars, A
Membership Interest may be evidenced by & certiflcate issued by the

Company, A Membetship [nterest may be expressed on a certificate as
“Units” where 8 Member's Unit bears to the aggregate Membership
Interests of all Members, A Mamber's Interest may be & cortificated
security or an ungettificated seourlty within the meaning of Section 8-
102 of the Uniform Commercial Code ifthe requirements of Section 8-
103(c) are met, and if'the requirements are not met sush interest shall, for

purposes of the uniform commercial code, be desmed to be a ganeral
intangible asyet.

J. “Company" shall mean this Limited Liability Company,

K. “Peraon" shall mean any natura] person, corporation, partnership, joint

venture, essociation, limited lisbility company or athar business oz legal
entity,

L Tnmcsirk uftd NetingotR iihly B inemadC a2 ol dw ext Uil B Fadt LLOLLE Qg Agrrins 1wk ' i
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L. “Invention" shall mean the invention relating to Kramer prior to the date
of incorporation of the Company and al) proprietary rights therein or
bazed thereon including but not limitad to the patent grented to Kramer
for said invention and more particularly described in detail in Schedule
A (attached hereto and made a part hereof), and ai improvements,

enhancernents and additions thereto and modifications and derivations
thereof to dates,

Qrganization of the Company
SECTION2,l. The purpase of the Compeny is w0 conduct any lawful

business for which limited liability companies may be organized and to do all things
neeessary or usefll {n conneation with the foregoing,

SECTION2.2.  The Company name shall be HEALING FEET, LLC, The
Members shall be Members in the Company and shall continue to do husiness under

the name until the Operating Managers shal) change the name or tha Compeany shall
termlitate,

SECTION 23,  The principal address of the Company shall be c/o Josef
Geldwert, D.P.M., 9 Althen Lane, Larchmant, New Yark, or such other place ar
places os the Operating Managers may determine, The Operating Managers will give

notice (o the Members promptly after any change in the location of the principal offloe
of the Company, ,

SECTION24, The Compeny ghall be
may terntinats as provided in this Agreement, or

Status of Members

SECTION 3.1, No Member will ba bound by,
¢xpenses, liabilitles or obligations of the Cornpany,

perpetual except that the Company
under applicable law,

or be personally liable for the

SECTION 3.2,  No Member will be

entitled to withdraw any part of his
Cupital Account or to recejye any distributions

from the Company oxXcept as expressly
provided In this Agreement,
Va1 g MMy Dot sl enr OO wirWiallog Rect ZL YL Op gt 1M, et 3
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SECTION 33.  No Member will have the right to require partition of the E
Property or to compel any sale or appraisal of the Company’s assets or any sale of a E

decensed Member's interest in the Company’« assets, notwithatanding any provisions
of Iaw to the contrary.

ARTICLE [V
Meeting of Mergbers

SECTIONA.l,  Anannual meeting of Members shall be held within five (5)
monitha afier the close of the fiscal year of the Catmpany on such date and et the time
and place (either within or withaut the State of its organization) as shall be fixed by
the Members, At the annug) meeting, the Members shell elsot the Operating

Managers and ransact such other business as may properly be broyght befors the
meeting.

SECTION4.2. - A specialmesting of Members may be called at any tima by
the Operating Managers and shall be called by the Operating Managers at the regquest
in writing of & majority in interest of the Members entitled to vote at such meeting.
Any such request shall state the purnose or purpeses of the proposed meeting.

Business transacted at any special meeting of Members shall be conflned to the
purpoges set forth in the notica thersof

SECTION4.3,  Written notiee of the tims, place and purpose of every
meeting of Members (and, if other than an annual meeting, the person o persons at
whose discretion the meeting la belng called), shall be given by the Operaling
Managers to each Member of record to vote at such meeting, notleas then ten (10) nor
more than sixty (60) days prior to the date set for the mecting. Notice shall be given
either personally or by mailing sa‘d notice by first class mail to each Member at his
address appearing on the record book of the Compeny or at such other address

supplied by him in writing to the Operating Menagets of the Company for the purpose
of receiving notics,

A written walver of notice setting forth the purposes of the meeting for which
notice is waived, signad by the pertson of persons entitled to such notice, whether
before or after the time of the meeting stated therein, shall be deemed equivalent to
the giving of such notice. The atteridance by a Member et 2 meeting either in person

or by proxy without protesting the lack of noties thereof chall congtiture & weiver of
notice of such Member.,

Ui bwwinvtin und SwpingaRim\ady Cxseut e T Cutdor ey el ing Fost LLEVLLE Op Agrrtn | Morpd 4
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adjournmerts thereof and such business as might have been transacted at the original
meeting may be transacted at any adjournment thereof: no notice of any adjourned

meeting need be given if an énnouncement of the time and place pf the adjourned

]

All notices given with respect to an original mmeeting shall extend to any and i} k

:

!

mieeting is made at the originaf meeting, |

SECTION4.4.  Theholdersofa majority in interest of the Members present
in person or tepresented by proxy, shall be requisite and shall constitute o quorum at
all meetings of Members except as otherwise provided by statuts or the Articles of
Organization. If, however, a quorum shall not be present or represented at any
meeting of Members, the Membarg entitled to vote thereat, present in person or
represented by proxy, shall have power to adjourn the meeting from time to time,
without notice other than anncuncement At the mecting, unti! a quorum shall be

mesting, such quorum is not deemed bro
Membera, .

SECTION 4.5,  Bvery Mamber entitled t
entitled to vote in accordance with his memb
him of record on the date fixed as the record
person or by proxy, Any Company aetion
of'the votes cast by the Members entitled
provided by statute, the Artig]es of Org

0 vote at any meeting shaill be
ership interest in the Compeany held by
cats for said mezsting and may so vote in
shall be authorized by a majerity in interest
to vote theraon axcept as may otherwise be
anization or this Opetating Agreement,

5
g
i
3
2
E
§

SECTION4.6.  Bvery proxy must be signed by the Member enjitled to vote

or by his duly zuthorized attomey-in-fact and shall be valid only if filed with the
Operating Menagers of the Company prior to the commencement of voting on the
matter in regard to which gaid PTOXY i5 to ba

voted. No proxy shall be valid after the
expiration of ulaw_n (11) months from the date of ite execution unless otharwize

is exeouted in writing bry the Membet who exe
filed with the Qperating Managers of the
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SECTION 4.7, Al meetings of Members shall be pregided over by the
Operating Managers, or ifnot pregent, by & Member thareby chosen by the Members

atthe meeting. The Operating Managers or the person presiding at the meeting shail
appoint any person present to act as secretary of the meeting.

-SECTION4.B.  For the purpose of determining the Members entftled to
notice of, or to vote st any meeting of Membess or any adjournment thereof or to
express consent or dissent from any proposal without s meeting, or for the purpose of
determining the Mertibers entitled to recejve peymentofany distzibution of Cash Flow
or the allotment of any rights, or for the purpose of any other action, the Members
may fix, In advance, a date as the record date for any such determination of Members.
Such date shall not be more than fifty (50) nor less than ten (10) days bafore the date
of any mesting nor more than fifty (50) days prior to any sction taken without &
meeting, the payment of any distribution of Cush Flaw or the allotment of any rights,
or any other action, When a determineation of Memnters of record entifled to potice of,
OF 1o vote at any meesting of Members has been made ag provided in this Section, such

determination sha) apply to any adjournment thereof, unless the Members 8x & new
revord date under this Seetion for the adjournad date,

SECTION4.9, The Company shull be entitlad to trest the holder of record
of any membership Interest ay the holder in fact thereof and, accordingly, shall not be
bound to recognize any squitable or other claim to or interest in such membership

intereat on the part of any other person whether or not it shall heve express or other
notice thereof, excapt as atherwise provided by the Act,

SECTION4.10  TheCompany may choose to conduct meetings of Members
by telephone, if consented to in writing by all Members.

ARTICLE V
Management

SECTION 5.1,  Management of the Company shall be vestod In all of the

Menbers who shall also serve gg Operating Managers of'the Comapany. All decisions
of the Operating Menagers shall be by unanimous vote of the Members unless
pursuant to 4 writing signed by all two (2) Opetating Managers authorizing some
different amangement, All Operating Managers must be Members of the Company.
No Member will take part in or interfers in any manner with the conduct or control of
the buginess of the Compeny or havs any right or authority to ast for or bind the
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Company except ag provided in this Agresment,

SECTION 5.4, Any Operating Manager may resign at any time by givi
writtpn notice to the Members, Any such rerignation shall take effect at the t!n!:g
specified therein or, if

: the time is not specified therein, upon the receipt tharaof,
irrespective of whether any such resignations chall have been accepted. ,

Company sha)l be managed by tha Operating Managers
and the conduct of the Compagy's business shall be controlled and conducted sojsly

ordance with this Agreement, In

; imitation of any right and powers conferred by law or other
provisiong of this Agreement, the Operating Marnagers ghail have end may axercisa
on behalf of the Company all powess and rights necessary, proper, convenient or
advisable to effactuate ang o

Qo{npany. and to maximige Company profits. Such powers shall inoluds, withour
limitation, tha fol!nwing:

fty out the purposes, buginess and objectives of the

A, To apen aceounty #nd deposit and maintajn funds in the name of the
Company in banks or savings and loan associations:

B.  To detarmine tha 8ppropriste accounting methed or methods (o be ysed
by the Company; '

To commenee lawenits and other proceedingy;

D.  To retain 4ccountants, attomeys or other Sgenta 10 aot on bebslf of the
Company; and

E. To execute, acknowledge and deliver any and all instruments to
cffectuste the foregoing, and to take all such action in copnection

therewith as the Operating Menagers deern hwcessary ot appropriate,
SECTIONS .S, Notwithstanding the foregoing, the Operating Matagers may

1

PATENT
REEL: 016937 FRAME:

i
|
S

E
0866

.12



914-3945-2930 e.
Ozt 27 2005 6:56 R5H

LT TYRPTAN-W.§

not make any of the following management decigiens without obtaining the
unanimous consent of the Mambers:

A

l.

- SECTIONSSG, The Dpiurating Muanagers shall serve as Tax Maters
Members as such term is defined

SECTION 3.7,
action or Proceeding, whether civil or criminel, by reas
testator or intestate, then, Is, or wag s manager, Mamber, employee or agent of the
Company, ot then serves or i

the request of the Company, shall be indemsuified by the Company against reasonable
Expences, judgments, fines and amounts actusily gnd ne

connection with the dafe
appeel therein, to the

ittt nd Sonmnriasmy Ducemenipg) WO v thieling Peet LLOV L0 Cn Agrmnt {Mwpd
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To acquire, sell, 888ign, or otherwise transfer any intevest {n any
property;

Tocreate any Indobtadness for borrowed money whether ornot secured;

To make, execute or deliver on behalf o
for the benefit of creditorg or Bny

]

fthe Company any agsignment
Buarantee, indemujty bond, or surety

To obligate the Comp

eny ov any Member as & surety, guatantar qr
éccontmodation;

Ta contksa any judgment on behalf of the Company;

To do any act which makes it impossible to nm-y on the ordinary
business of the Compeny;

To make any degisjon regarding any employes;

To obligate the Company iu any manner for a liability in excess of
$15,000; and

All other management decisions.

in Code section 6231 (a)(7)
Any person made or threatened

nse of such action or proceeding or in connection with an
fullost extent permissible by the Act. Such right of .

PATENT |
REEL: 016937 FRAME: 0867

13



Ozt 27 2005 G:56 RSH 914-945-2930
RightFax 10/27/0% 7:36 PAGE 014/045 Fax Server

indemnification shall not be deemed exclusive of any other rights to which such
person may be entitled,

ARTICLE V]
Capital

SECTION 6.1.the Members have contributed to the Company in exchange for

their membership interests, their interests, the cash and ather property as set forth on
Schedule A, pnnaxed hereto,

SECTIONG6.2.  The fhir market velue and the adjusted basis of the

contributing Member of any property other than cash oontributed to the Company by
a2 Member shall be set forth on Schedule A, annexed hereto.

SECTIONG.3.  Exceptasexprossly provided in this Agresment, co Member
shall be requited to make any additiona] contributions to the capital of the Cotpany.

SECTION 6,4,  No intecast shall be paid on the Ca;;;itml Account of any
Member.

SECTIONG.5.  ACapital Account shall be tstablished for each Member an
the books and records of the Company in accordance with section 118, If any assets
of the Company ere distributed to the Member in kind, the Capital Accounts of the
Members shall be adjusted to reflect the difference between ths fair market value of
such assets on the date of distribution end the bagis of the Company in such asgets,

SECTION 6.6 Geldwert shall contribute $5,000 to the Campany upon
slgning this egreement and up to an additional 315,000 asneaded: and thereafter, cach

of the two Members ghall contribute up to $5,000 ey needed, on an equal baaly and at
the sume time,

SECTION 6.7  Kramer shall, simultaneously with the execution of'this
Agreement, assign to the Company his entire right, title and intersst in and to the
Invention and in and to all patents and other proprietary rights thersin or based
thereon, {ncluding but not limited to the Patent #a defined, the Company to be
respongible for maintaining the rights to the Patent. Notwithstending anything
comained harein to the contrary, this assignment shall revert beck to Kramer if the
Company’s gross sales of the Company's Products, after rerurns and/or credits, does

CRogameite wd A nkagaiAlinidy Duenrr v aE v Healing Pt LUCSLLE O Agermt | Mowps 5
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not exceed $60,000 (US) for each two (2) yert period beginning six (6) full calendar
months after the execution of this Agreemant; or Geldwert breaches any material
term(s) of this Agreemant whick remaing uncorrectsd after ten {10) days written

notice of same ig given to him ag provided for herein; and in such event(s) the
Company andior Geldwert

without cest 1o Kramer, shall sign all dacuments
reasonably necessary to aseign the Invention begk 1o Kramer, togethar with all
improvements and/or modifications made thereto betwaen the dats of this Agreement
and the reassignment. To Secure the assignment of the Petent back to Kramer, gg

provided for hercin, the Company shall sign reassignment of the Patent back o
Kramer and same shall be held in escrow,

pursuant 1o &n e&crow agreement in the
form attached hepets a8 Exhibit 6,7

SECTION 6.8 "Gross Sales," for purposes cﬁ’ this Operating Agresment,
shail mean all of the Company's gross receipm actually received by the Company for
sales or promotions of the Ca

accountants using genera! eccepted accounting principleg consiatently applied with
then present and past practices. 3

SECTION 6.9 For purposes of this Operating Agreement, the Company's
"Annual Cross Sales” shg

Sross receipts actually roceived by the
Cm_'npany and all of its related entitieg foy s

SECTIONG.10 Kramershall not be entitled to any royelties or payments In
return for the gssignment,

the sole consideration for same being hie fifty percent
(50%) membership (tterest

in. the Compeny issued fo him in consideration for his
assignment of the Patent to the Company pursuant to this Agreemeant,

ARTICLE VI[
Representationg
SECTION7.) Kramer warranis andrepragents to the best of his knowledge
and bellef that he:

A, Patent Number 3,233,767 (as described in Schedule B annexed haretn
and hereingfter the “Patent”) is in full force and effept; |

£ Fewdtnmems, aad L TTRLE Mumﬂnl‘ﬂn‘mmmﬁlﬁlfm P LLOLLC Op Agorary Ml 10 ;
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B.  Heisthe sole, exclusive and present owner of all right, titls and interest g
in the Invention including the Patent; é
C.  He has not grantad any licenses or rights in the Invention to any third &
party; 5
D.  Tothobest of his kmowladge, he knows of no statutery bars or prior act i
which would prevent the Invention from being the subjectofoncormore |
United States Letiers Patent and that the Patent does not infringe on any %
other parties’ rights; ! g
E.  Heashall sign all documents and perform aif acts necessary to assign the 1
Patent 10 the Company subject to the terms of this Agreement; and to |
bave the Company maintain, modify and/or amend the Patent; and i
F.  He shall indemnify and hold the Company and Geldwert harmless i
against loss or damage arising from Kramer's breach of Section 7.1, |
paragraphs A-F above. ‘
SECTION7.2 Kramer releases and discharges Geldwert from all actions, ;
cavses of ection, suits, debts, dues, sums of money, accounts, covenants, contracts, |
controversies, agreements, promises, veriance,. tregpasses, demages, judgments, !
extents, executions, claims, and demands whatsoever, in law, admirelty or equity, |
which against him, Kramer, his sucoessors and assigns ever had, now have ot §
hereafier can, shail or may, have far, upon, or by reason of Aty matter, causc or thing |
whatsoever ftom the beginning of the world to the day of the date of this releage, ;
arising from or relating to the use of the Patent prior to today in connection with the §
use of the Patent under the trademark/trade neme “Pedology,” relating to the |
manufacturing of an insole incorporating the Patent under the heel and forefoot and ;
Which was marketed and sold on television on the QVC shoppling network. ;
E
SECTION 7.3 Geldwert warrants and repreaents thatha hasnotto this date, |
caused any infringement to the Patent; and shall indermify end hotd Kramer harmiess j
egainst logs or damage arising fom Geldwert's breach of Section 7.5. i
ARTICLE VIII !
Structurs and Employment i
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SECTION 81 The Members shall irrevocably vote the Membership
Interests to provide for the fallowing:

A, All checks issued by the Company shall be signed by both Members o
if they both agree in writing, by any one of them.

SECTIONS.2 Both Members are amployed full time in other positions and

ngree that they shall nevertheleas perform the following services as may be necessaty,
without compensation;

A, Geldwert shall arrenge for the Company o produce, and shall be in
charge of, marketing the Products based upon the Invention; snd shall be
spokesperson for sald products, This shall include Geldwert's
developing and arrenging for the development of the necessary

components of the Company’s Product, which shall incorporate the
Invention; and

B.  Kramer shall assist in additiona] applicationy as needed, to modify,
amend or ittprove the Patent atno ¢oet or expense to Kramer, or dafend
infringement claims, a8 the case may be. In case of en infringement
claim by & third party(ics) against the Patent, the Company shall lnitially
pey all defense costs. In the event the infringement claim against the
Company is successful and if it ia determined in such a suit thet Kramer
willfully or knowingly infringed on the patent of a third party, he shal!
indemnify the Company agninst all costs and expenses incurred in the

defense ofsuch claim, and against all judgments or awnrds made agalnst
the Company,

ARTICLE IX
Diste{butions of Cesh

SECTIONS.1.  The Company shall distribute to the Members from time to
time o)l cagh (regardless of the source thergof) of the Company which is not requirad
for the operation or the reasonable working cepital requiremnents of the Company
which is notrequired for the operation or the reasonable working capital requirements
of the Company (such cash is sgometimes referred to herein as “Cagh Flow™), For
purposes of thin Agreement all Cash Flow allogated to the Members shatl be allocated
nmony them in the ratio in which the total Capital Contributed by esch Member
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pursuant to Section 6.1 on the last day of each calendar month during the year bsars

to the total Capital Contributed of days during such month in which such a persan was
& Member.

SECTIONS.2.  Distributions of Cash Flow shall be mads from time 10 time
in such manner as determined by the Operating Mansgers.

ARTICLEX
Erofits and Logges

SECTION10.1.  The Net Profits and Net Logses of the Compaty shall be the

net profits and net losses of the Company as determined for Federal incame tax
purposes.

SECTION 10.2.  The Net Profits and Net Losses of the Company and each
Hem of income, guin, loss, deduction or credit entering into the computation thereof,
shall b¢ allocated to the Mambers in the same proportions that they share in

distributions of Cash Flow purguant to Sectionq, 1, or if there is ne Cash Flow, that
they would have shared {f there had baen Cash Flow,

SECTION 10.3.  References harein to “Reg. S¢c.," are 1o the regulations
promulgated by the Unitod States Treapury to the Code, The terms “minimum gain,”
“minimurn gain chargeback,” “qualifisd income offset” and “nonrecourse deduction”
#1% [0 be interproted consistans with the definitions of suchrerms in Rag, Sec, 1-704.2,
“Nonrecourse liability™ means eny liebility with respect to which no Member bears

the risk of ioss under Code Section 752. The following special allocations shall be
made in the follawing order:

A.  Except ag otherwise set forth in Reg. Sec. 1.704-2(f), if there is a net
decreege in minimum gain, during the fiscal year of the Company, sach
Member, shall be specially allocated items of grosa income and guin for
such fiscal year (and, if necessary, subsequent flacel years) in an amount
e¢qual to that Member’s ghars of the net degrease of minimum gain
determined in acoordance with Reg. Sec. 1.704-2(g). Allacations In
accordance with this Section shall be made first from the disposition of
Company assets subject to nonrecourse liabilities, 1o the extent of the

minimum gain atiributable to thoss assets, and thereafter, from a pro rorg
portion of the Company's other items of income and gein for the taxable
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ycer. This Section is intended to comply with the minimum grin
chargeback requircment of Reg. Sec. 1.704-2(1).

B.  Exoept as otherwise set forth in Reg. Sec. 1,704-2(i)(4), if there is & net
decreese ina Member's nonrecourse liability minirmum gein atwibutable
{0 Membera® nonrecourse liabilitics during any fiscal yesr, each Member
who hag & share of the Member nanrecourse liability minimum gain
atributable to Member nonrecourse lighility shall be specinlly allocated
items of gross income and gain for such fiscal yoar (and, if ascessary,
subsecuent fiscal years) in an amount equal to that Member's share of
the net decrease in Members’ nontecourse debt minimum gein
atfributable to such Member nonrecourse debt. Allocations pursuexnt to
this Sectlon shall be made first from gain recognized fom the
disposition of Company asasts subject to Member nonrecourse lishilities
to the extent of Member minimum gain attributable to thoss assets, and
thereafter, from a pro rata portion of the Company's other items of
income and gain for the fiscal year. This section is intended to comply
with the minimum gain chargeback requirements of Reg. Sec. 1,704-2(i).

C. A Member who unexpectsdly receives an adjustment, allocation ot
distribution described in (4), (5) ot (6) of Reg. Sec, 1,704-1(b)2)(ii}d)
will be distributed {tems of income and gain in an amount and manner
sufficient to eliminate such defici: balance as quickly as possible. An
allocation shall be mada pursuant to this Section and if and to the extent
a Member would have a deficit in his adjusted Capital Account after &l
other allocations provided for in this Section 873 wers made a5 if this
paragraph were not in the Agreement. 0.5 T/ .

D.  Nonrecourse deductions shall be allocated amorg the Membars in the
same proportion in which they share the Cash Flow of the Company. 'e

E.  Anynonrscourse deduction shall be allocated to any Member who bears
the cconomic risk of loss with respect to the Member nonrecourse
l{abllity to which such deduction is attributable.

SECTION 104,  AnyCompany gain orloss realized with respect to property,
othet than money, contributed to the Company by a Metaber shall be shared among
the Members pursuant to Code Section 704(c) and regulations to be promulgated
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thereunder 3o 25 to take account of the difference between the Compeny basis and the |
fair market value of the property &t the time of the contribution ("built-in gain or |

loss™). Such built-in gain or losa ghel] be allocated to the cantributing Member upen
the disposition of the property,

. ARTICLEXJ
Admiseion and Withdrawa) of 2 Member

SECTION I1L.1. A Member may tranefer hin intersgt in the Company 1o
another person or entity only with the prior written consent of the other Member sither
in writing or at g meeting called for such

purpoge, which consent shal] not be
unreasonably withheld, If the othar Member does rot approve of the transfer, the

transferee shall have no vight fo participste in the management of the business and

f contributions to which the transferor otherwise would be
entitled, ‘

SECTION 11.2.  The Merbers agreo to sign such additional documents as
may be required in order to admit additional Members to the Company, pursuant to
Sectlond.{ 2s wall as, among other things, to provide for the division of profits, logsss
and Cash Flow among the Members,

SECTION 11.3,  All costs and expenses incurred by the Company in

vonnection with the assignrment of Meber's interagt, including any {iling fees and

Publishing costs and the faes and digburgements of counsel, shall be paid by the
assigning Member,

SECTION 11.4. Ench person who becomes a Member i the Company, by
becoming a Member, shall and does hercby ratify and agree to be bound by the tertne
and conditions of thig Agresment

Inrminmmmnmmu

SECTION [2.], 'The Company shall be terminated prior to the date of
expiration of the term as provided in Seoti

on 2.4 if (8) Metnbers unaAnimonaly consent
that the Company ghould be terminated and dissolved, or (¥) the Company is
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dissolved pursuant to this Agreement,

SECTION 12.2.  The Company shall ba tsrminated in the event any Member
(i) is sxpeiled from the Company; (ii) mekes an assignment for the heneflt of
credltors, is the subject of an order for relisf under Title 1] of the United States Code,
files @ petition or answer szeking for himgalf any reorganization, srrangement,
composition, readjusement, liguidation, dissolution, or similar reliefunder any stafute,
law or regulation, files an snswer or other pleading admitting or failing ta contest the
material allegetions of a petition filed egainst him in my proceeding of this uature,
seeks, consents to, or noquicsces in the appointment of a trustee, recsiver or liquidator
for, of all or any substantial part of his properties; or (jii) a judgment is entered by a

court of competent jurisdiction adjudicating him incompetent to manage his person
or his property,

5
!
!
i
|
%
%
}
|
:
i
|
|
i
5
|

SECTION 12.3.  Upon the termination and dissolution of the Company, the
then Operating Manager, or Operating Managers, if any, ar, if thets is 1o Operating
Manager, any person eleoted to perfon such liquidation by the written consent of the
owners of all of the Members, shall proceed to the liquidation of the Company, The
proceeds of such liquidation shall be applisd and distrbuted as follows;

A.  Ifany assets of the Company are to be distributed in kind, such assets E

shall be distributed on the basis of the fair market valus thereof, and any !

Member entitled to any interest in such asssts sha!l receive guch interest 2

therein as a tenant-n-common with all other Mernbers so entitled, The |

fair market value of such assets ghall be determined by an independent ?

appraiser to be selected by the Company's independent public |

accountaats, Theamount by which the fair market value of any Property |

to be distributed in kind to the Members oxceeds or is less than the basig [

of such Property, shall, to the extent not otherwise recognized by the ;

Company, be taken into account in camputing Net Profits or Net Losses E

(and shal! be allocated among the Members in accordance with Section §

W‘V {0. & £:2) for purposes of crediting or charging the Capital Acoounts of, and :

. liquidating distributions to, the Members under Section 10487 ¢ 3.3 4MA/ E
!

B, Alidistributions upon liquidation of the Company shall ba distributed as !

follows: o erch of the Members, in propertion to the amowsts of their J

respective positive Capitgl Accounts, as such accounts have been

adjusted (i) in accordance with Section 6.5 to reflect the Net Profit or Net
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RS8R At
Loss ren)ized or ineurred upon the sgle of the Cormpdh Y5 propezty or
a3sets and any deemed sajs Pursuant 1o Section Hrmgay (1) in accordance
with Section 8.2 to reflect all

the vear of liquidation, No member shall be ljable to repay the nepative
amount of kis Capital Account.

8 independent public Accountants, which shall sat forth the
asgcts and liabilities of ths C

) Cmpany as of the date of the Company’s liquidation,
Upon completion of the liquidation, the Op

erating Manager sha]] axecute and Cause
to be filed Articleg of Diesolution of the Com

{
|
|
i

Net Profits or Net Lossag with respect to i
z
!
;
t
%

pany and any ang all othey dosurnents
hecessary with respsot to terminatio

n of the Company,
SECTION 12.5 Notwithstanding anything cemtained herela to the contrary,
upen dissolution of the Company for any reason pursuant to thiy Agreement:

(a) all lagitimate debis of the Company shall firet be paid in full; and

. (b) Kramer shail receive the Patent bapk by reassignment to him
indlvidually of g]I tights thereto: and

(c).aimultanauusly with the release of reassignment of the Patent from
escrow (as providad for herain) to Kramer, Geldwert shall be entitled from the other

Bssets of the company o fepayment of all monay ha hag investad in the Company, up
to $20,000; and

(d) Geldwert and Kramer shall share equally al] remaining funds or other
assets of the Company; angd

|
,%
E
E
%
%
|
3
;
!
!
2
2
E
;
5
(e) Geldwert, Kramer and the Company agree 1o zign all necessary ;
documents 16 effectuate fhe reassignment of the Patent as provided for herein, and ajf |
other directives of thig Article; and :
|

;

%

|

ji

|

E

|

;

WWMMM
SECTION 13,1 IfGeldwert voluntarily gives up his intere

_ stin the Company,
or fails to comply with thig Operating Agrs

etment, all rights to tha Patent sha(l revert
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o Kramer; and Galdwert shail
necessary to effactuats this,

SECTION 13,2 “Disability of s Member” shall mean thata Member cannat

perform a majority of his dutles hersin for thres (3) consetutive months. In such

event, or in theevent of the death of'a Member, the surviving or non-disabled Member

shall have the option to dissolys the Comparty and distribute one-kalf (%) the value
of the Company, after &xpenses of the disgolution, to the disabled Member or his
Estate, as the case may be. Ifthe surviving or non-dissbled Membar chooses not to
dissolve the Company, but continues fhe Company, he is obligatad to pay the dissblad
Member or the Estate of the daceased Mamber one-helf (¥5) of the falr market value
of the Company as of the data of disability or death, as determined by mutual
agreement between the disabled Member or the Estate of the deceased, and the
survivoror non-di sabled Membar, orifno agreemantcan be reached within thirty (30)

davt, by arbitration ns provided for herein, Inboth events, the valus of ths Company,

including but not Limited to the value of the Company’s interest in and to the Patent,
subject to the terms of all agresments between the Company and Kramer regarding
sane, shall b determined by mutual agreement betwean the parties, fa{ling which the

issue of the valua of the Compery’s interest shall be submitted to arbitration as
provided for herein,

sign such further documents as may reagonably be

Euyru:bﬁiﬁﬂi !
Boolcs and Repnrtg
Operating Managers ehall cause the Company to
’ t
A.  Complete and acourate bocks of account, in which shail be entered, fully

and sccurately, each and every transaction of the Company, shall be kept
by the Operating Managers at the principal office of the Company, The
{iscal ywar of the Company shall be the calendar year. The books of

SECTION 14.1  The
maintaln the following records

principal office of the Company. The fiscal year of the Company shal}
be the onlendar year, The books of aceount of the Company shall be kept
in acoordanes with sound accounting practices and principles applied in
a consistent manner by the Company: provided, however, that all
methods of accounting and treating particular transactions shall be in
accordance with the methods ofaccounting employed for Faderal income

Vi DA g BRIy DeeumentiVC len e werteaiing Pees LLEW, L Dp At 1 Mward 1)

PATENT |
REEL: 016937 FRAME: 0877



914-946-2930 . P
Oct 27 2005 7:00 RSH l
RightFax 10/27/05 7:38 PACE 024/045 Fax Server

:
]
iax purposcs, All determinations by the Operating Mansgers with |
respect to the treatment of any item or jtg allocation for Federal, state or f
local tax purposes shall he binding upon eil the Members ypless the
determ; %
|

ination s inconsistant with any express provision of this
Agresment,

B. A current list of the fsll nayne and last known mailing address of each
Member et forth in alphabetical order together with the contribution and
share in profits and losses of each Member; & copy of the Articles of |
Organization of ihe Limited Linbility Company and any amendments g
thersto; & copy of the Limited Liability Company Opereting Agreement |
and any amendrments thare to; & copy of the Limited Linbility Company’s

federal, state and looal income tax returng for the three (2) most recen:
fiscal years,

C.  Any Member shall have the right from time to time at his cxpense to
have his accountants and repregentatives examine and/or gudit the books

SECTION14.2. Novalueshall beplaced for any purpose upon the Company
nEme ar the right to

its use, or upon the goodwill of the Company ar its business,
Upon

termination or dissolution of the Company (without reconstitution thereof) as
provided in this Agreement, neither the Company name or the right to its use, nor the
goodwill of the Company, shall be sonsidered as an azset of the Compeny.

SECTION 143, The Operating Managers

Members within a reasonable period after the close of sach year the following: (a)
atinal statements of the Company's gross teceipts

and opergting expenses, and the
capital accounts of each Metmber, prepared by the Corpany’s indepandent public
BCCOURMANtS, 10 be transmitted to anch Member; and (b a report 1o be fransmitred to

each Member indicating the Member's share of the Campany 's profit or loss for that

year and the Member's allocable share of all iterns of Income, gain, loss, deduction, [
Rnd credit, for Federal incoms tax purposes,

ARTICLE XV

WS Bt Heing e 15y oxin A eor heidwartociing Fogt LLEVLLE Op Agrrnt tM.vpe

will cause to be sent to the
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Tax Elections

SECTION 15.1.  Intheevent ofa transfer ofa Member's interzst, or upon the
death of a Member, or in the event of the distribution of Company praperty to any
party hereto, the Company may (but need not necessarily) file an eleotion, in
accordance with Saction 754 of the Code to cause the basis of the Compuany Property

to be adfusted for Federa! incoms tax purpases, as ptovided by Sections 734 and 743
of the Code.

Miscellanaoyg |

SECTION 16.1.  Any notice or other communication under this Agreement
shall be in writing and shall be considersd given when mailod by registered or
certifled mail, rerurn receipt requested, to the parties st the following addresses (orat

such other address as a party shall have previcusly specifled by notice to the others
&s the address to which notice shall be given to him): :

A.  Iftothe Company, to it in care of the Operating Mansgers at the address
of the Company,

If to the Operating Managers, to them at the address of the Company,

C.  If to any Member, to him at his address set forth on the books and
recordy of the Company.

or terminated orally or in any manner other than by & written agreement exscuted by
all of the Members, There are no Tepresentations, agreements, arrangements or

understandings, oral or written, hetween ot among the parties relating to the suhject
matter of this Agreement which are not fully expressed in this Agreement.

SECTION 16.3. This Agresment shall be construed without regard to any

présurnption or other ruls requiring construction against the party causing this
Agresment 10 be drafied,

SECTION 16.4.  This Apresment is intended to be performed in sceordance
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with, and only to the extent permitted by, all applicable laws, ordinences, rules and
regulations of the jurisdiction {n which the Company does most of its business. Ifany

provision ofthis Agresment, or the application thereof'to any person or circumatance,

shall for any reason and to BNy extent, be invalid or unenforcsable, the ramainder of
this Agreementand the application of that provision to other PeIEQnS OF circumstances
shall not be affected, but rather shall be enforoed 10 the extent permitted by law,

SECTION 16.5. Anything hereinhefore in this Agreement to the contrary
notwithstanding, all referencss to the Property of the Company are desmed to include
the profits, losses and Cagh Flow of the Property.

SECTION 16,6,  Irtespective of the place of exesution o performance, this
Agreement shall be governed by and construed in ascordanas with the laws of the

State of New York applicable to dgreements made and to be performed in the State of
New York.

SECTION 16.7. The captions, beadings and table. of contents in thig

Agreement are solely for convemience of references and sball not affect its
interpretation,

SECTION 16.8. This Agreesent may bs executed in any number of

counterparts, each of which shall be an original but ell of which shall be deemed to
constitute a single document.

SECTION 16.5. Whenever the context =0 requires, the male gender when
used herait shall be deemed to includs the fernale gender, the fenale gender ahall be

deemed to include the male gender, the singularshell be deemed to include tha plural
and the pluraj shall be deemed to include the singular.

SECTION 16.10 « Except as specificelly provided for in the
Escrow Agreement referred to in Seetion 6.7, any dispute, controversy orclaim RTiging

out of or relating to this Agresment, or the breach, termination or invelidity thereof
(including claims for tortigus Interference or other tortious or statutory claims arjsing
before, during or after termination, providing only thar such olaim tonches upon
matters coverad by thig Agreement), shall bo finally actiled bry arbitration administered
by the American Arbitration Association ("AAA”") pursuant to the Commersigl

Arbitration Rules in New York City ns at present jn force (except for Rules which are
net adopted, and), subject to the following terms and conditions:

}
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Three (3) Arbitratare. The atbitration shall be conductsd before o
tribunal composed of three (3) arbitrators,

. Each party shall eppoint an arbitrator,
obtain s appointee’s acceptance of such appointment, and deliver
written notification of such appointment and acceptance to tha other

pary within thirty (30) days sfter delivery of the Notice of Intention to
Arbitrate,

. The two (2) party appointed arbitrators
shall jointly appoint the third arbitrator, obtein the appointee's
scoeptance of such appointment and notify the parties in writing of such
Bppointment and acoeptance within thirty (30) days after their
eppointment and acceptance,

Eailure to Agree Uvon Cheirperson. If both the appointtent and
seceptance of the third arbitrator are not effected within the thirty (30)
day period, then upon the joint request of the partles or the request of
¢ither of them, the AAA ghall appoint the third arbitraror, obtain
acceptance ofsuch appointment and notify the parties and both arbitrator
in writing of such appointment and ecceptance, The third arhitrator shall
gserve ag the chalrperson of the tribunal,

Mﬂ.lnnnc.m All decisions or rulings of the tribunal, as well as any
interim or final award, shall be pursuant to the majarity vote of the thres
(3) arbitrators comprising the tribunal,

Vacency. [fateny time s vacancy ocours on the fribunal of an arbitrator,
the vacancy shall be filied in the sams manner and subject to the same
requirsments as are provided for the original Eppointynent to that
position. If the vacancy is not filled within thirty (30) days after its
occurrence, either party may request the AAA to make the eppointment
and obtain acceptance. Upon the fllling of'a vacancy, and after allowing
the newly sppointed arbitrator suffioient time to familiarize himsslf or
herself with the submissions and proceedings, the proceedings shall be
continued without rehearing from the point at which the vacancy

occurred, unless the parties agres otherwiss or the Cheimperson directs
otherwise,
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Agreement effective as of ths day and year first above written,
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IN WITNESS WHEREOF, the parties hereto have executed this
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to that position. [f the vacancy ip not filled within thirty (30) days
after its occurrence, either perty may requent the AAA io make the
appointment and obtain acceptanoa, Upon the filling of a vacancy,
8ad after allowing the newly appointed arbitrator sufficient tims to
farniliarize himgeif or harself with the submissions and proceadings,
the proceedings shali be continued without rehearing from the point at
which the vacency ocqurred, unlesy the parties agree otherwise or the
Chairperson directs otherwise,

IN WITNESS WHEREOF, the parties hereto have axecuted this

Agreement effective as of the day and yoar first sbove written,

Josef Geldwert, D.P.M.
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SCHEDULE 4 |

In exchange for his membership i
: p interest, Geldwert j
;::i Cm;:ptany a his cepitel; and agrees to contribute an Md;t?fngﬁgglggtob o
85 deterrained by the unanimous vote of the Operating Mmgmp 84 eeded

. h etment, The fajr
and Patent af the time of sssignment to the Company, ?ﬁm";ﬁ'&f} the Invention

. Subssquently, as the O erating M
with this agroement, they sheﬂl nchgcmgtl:‘ig:g \
Company, on an cquel basis and at the same time

hall determine and ig accordance
up 1o an additional $5,000 to the

e

1" ACemumanity ana slﬂnpmllm mummnnmnmrnmm; Boak LLOAC On mgree It
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SCHEDULE B

The [nvention consists of:

“A midsole, partlal midsole, or the like, for inclusion in an
erticle of footwear havinga flexibls, air-permeable tap sole,
characterized by at least one plug in the heel region having
2 thickness Cheight) aufficient to permit compression of
deformation along ita thickness dimension socompanied by
simultaneous significant bulging deformation in its
circurnscribing surface perpendicular to the thickness
dimension; the deformations occutring solely due io normal
walking activity by any wearer of the footwear, and the
deformations thereby providing simulteneously for shock-

shsorption and ventilation during said normel walking
aetivity;" and .

evidence of 1t having been duly patented by the U.S. Patant Office under Patent
Number 5,233,767,
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ESCROW AGREEMENT

We, the undersigned parties, herchy acknowledge that there has been deposited
with Michae! Schlanger, Eaq. (“MS" or "Escrow Agent”), with offices at 1025
Westchester Avenue, Suite 108, White Plains, New York 10804, by Healing Feet,
LLC (the “LLC") & reversionary agsignment of patent #5,233,767 back to Hy Kramer
("Kranter" ) (hereinafter referred 10 as the “Escrow Deposit”™), which shall be in
escrow under the following instructions (the “Egcraw Agreement’):

INSTRUCTIONS

The Escrow Deposit shall bs distributed in aceordance with the Operating
Agreenient of the LLC dated June __, 2005 (the “Qperating Agreement”) and entered
into by Kramer and Josef Geldwert (“Geldwert”), annexed hereto. Elowever, the
following terms, exceptions, provisions and conditions are acceptable to, and
approved by, all of the parties signing thess instructions:

) I Prior to the expiration of this agteement and upon receipt of & cartified
letter from Kramer, with a copy to the Bscrow Agent snd Galdwert, Kenneth
Schmelkin or a member of his firm (“8chmelkin”) shall prepare an accounting of the
gross snles of the LL.C for the period{s) set forth in §6.7 of the Operating Agreement,
using generally acczpted gccounting principlss (“"GAAP™), applied on a basiy

conistent with the present and past practices of the LLC but subjest to the terms and
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conditions of Article VIL ofthe Operating Agresment; and shall defiver same, together
with the underlying work sheet(s) showing the basis for his (its) computation (the
“Initial Computation'"), to the LLC, Geldwert and Kramer in the manner provided for
herein.

2. Geldwert shall then have twenty (20) days after receipt of the Initlal
Cnmputatiqn from Schmelkin to object to the Initial Computation, by written notice
to Schmetkin and Kramer, together with the reasons and/or documents which suppart
his objections (“Geldwert's Objections'™).

3. Schmelkin shall review Geldwert's Objections .and issue his finel
computation within flteen (15) days afler receipt thereof, by dslivering same to
Kramer, the LLC, Geldwert and the Escrow Agent (“Binal Accounting"') as provided
for herein.

4. Within forty-five (45) days of his receipt of the Final Accounting, the
Escrow Agent shall deliver the Escrow Deposit to Kramer if the Finei Accounting
d.ot.cnninen the grass sales of the LLC do not exceed the minirmum called for in 5.7
of the Qperzting Agreement, unless Geldwert, within that tivie, commences an action
i a court having jurladiction of the pazties to object to the Final Accounting, obtains
interim injunctive-type relief staying the delivery of the Escrow Deposit ta Kramer,

and gives notice thereof ta Kramer, the Escrow Agent and the LIC,
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3. For purposes of this Escrow Agrecment, the parties agree to gcoept the
Final Accounting as final and binding subjeet to all rights g party would have to object

to the Final Accounting in court, as If {t wers an arbitration award under the applcable |

law of the State of New York, including to, but not limited to that the Final
Accounting:

A.  was rendered I manifesy disregard to the law;
B,  failed to consider demonstrably relevant evidence;

C.  exceeded the powerand §0ope of the determination provided to b
made by Schmelkin herein; P o

D.  violated pyblic policy;
E.  was rendgted by misconduct, fraud or partiality of Schmeikin; or

F. should not be honored o eny other groundy that might b
applicable under CPLR §7511. d gi oo

6.  The Escrow Agent shall be responaible a5 2 depogitory omly of the
EsE:er Doposit, and shall not be responsible for the sufficiency or acturaey of the
torm, execution or validity of docyments deposited hereunder, or any description of
preperty or other thing(s) therein, nor ghall the Escrow Agent, whers acting
reasonably, be liable in any Tefpect on account of the identlry, authority or rights of

the persons executing or delivering or Puporting to execute or deliver any such

document or paper,
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7. The Escrow Agent, sy part of the consideration for the acceptance of thig
€scrow, shall not be ligbla for any acts or omissions done in 800d faith, nor for any
clairng, demands or losses, nor for any damages made or yufTered by any party to thig
E5Crow, excépting such as mey ariae through or be sanyed by ita willful or gross
negligence,

8. Innccepting any documenty delivered, inc uding the Escraw Deposit, the
Ererow Agent will not be celled upon to construe By contrect or instrument deposited
and except s specifically provided fiar herein, shall be required to act in reapect to the
Escrow Deposit anly upon the receipt of joint written instructions of'the parties hereto,

8.  This Escrow Deposit shall expire at the later oftwa (2) years fhom six ()
months of the ekecution of the aforementioned. Operating Agreement o any
dxtena_imu thereof, in writing signed by Krarer, Geldwert and the LLC. A such
time, MS shall rsturn the Escrow Deposit to the LLe, it shall beoome rull and void,
end that redelivery of such documents shall relisve MS from amy further lability with
referame theretn,

10.  For all purposes of this agreement, natice to the parties ahall be by

personal delivery or fagsimila tranemission to sach of them at the following addresses:

[£10 Healing Fpet LIC: /0 Hy Kramer gt the address listed

below; and
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/o Josef Geldwert, M.D. at the address
listod below

Mr. Hy Kramer

/0 John Woluswich, Esq.

Law Offive of Josaph M, DeGuardia
991 Morris Park Avenys

Bronx, New York 10462

Fax: (718) 823-8330

Jogef Geldwert, M.D),

9 Althea Lane

Larchmont, New York 10538

Fax: (914) 833-9325

Copy to Michaa] Schisnger at address
below

Michael Schianger, Esq,

1025 Westchester Avenps, Suite 108
White Plains, New York 10604

Fax: (914) 946-2030

11, Thess instructiong supercede any other oontract with reference to this

cserow deposit insofar as MS is congerned and that MS may rely absolutely hsreon
1o the exclusion of any and alj other agreements betweer the Parties hareto,

HY KRAMER

IOSEF GELDWERT, M D,
ESCROW AGENT:
MICHABL SCHLANGER

HEALING FRET, LLC

e
HY XRAMER

HEALING FEET, LLC

by:
IOSEF GELDWERT, M.D,
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ESCROW AGREREMENT

We, the undersigned parties, bereby acknowledge that there hag been deposited
with Michael Schlanger, Esq. (“MS" or “Escrow Agent”), with offices at 1025
Wesichester Avenue, Suite 108, White Plains, Naw York 10604, by Healirg Feet,
LLC (the “"LLC™) areversionary assignment of patent #5,233,767 back to Hy Kramer
("Kromer” ) (hereinafler refarred to a5 the “Bscrow Depusit”), which shall be in
escrow under the following instructions (the “Bascrow Agreement’™):

INSTRUCTIONS

The Escrow Deposit shall be distributed in acoordance with the Opersring
Apteement of the LLC dated%'_r: 2005 (the “Operating Agreement’) and entered
into by Kramer and Josef Geldwen (“Geldwert"), annaxed hereto, However, the
following terms, exceptions, provisions and conditions ere aoceptable to, and
approved by, all of the partizs signing these instrugtions:

_ 1. Prior to the expiration of thig agreement and upon receipt of a certified
letter from Kramer, with a copy io the Escrow Agent and Geldwert, Kenneth
Schmelkin ora mgmbér of his firm (*Schmelkin®) shall prepare an accounting of the
gross siles of the LLC farthe period(s) set forth in 96,7 of the Opetating Agreement,
using generally accepted accounting principles (“GAAP™), applied on o basis

conststent with the presant and past practices of the LI,C but subject to the terms and
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conditions of Asticle VII ofthe Operating Agreement; and sie!l delivar same, togsther
with the underlying work sheet(s) showing the basis for his (ita) computation (tha
“Initial Computation®), to the LLC, Geidwert and Kramer in the manper providad for
herein,

2,  Geldwert shall then have twenty (20) days after receipt of the Initial
Computation from Schmelkin to objeet to the Initla) Computation, by written notice
to Sehenelkin and Kramer, together with the reasons and/or docusents which support
his objections (“Geldwert"s Objections™),

3,  Schmelkin shall review Geldwert's Objections and igsye | his final
computation within fifteen (15) days after receipt thereof, by delivering same to
Kramer, the LLC, Geldwert and the Escrow Agent (“Final Aotounting'’) as provided
for hereln,

4. Within forty-five (45) days of his receipt of the Final Accaunting, the
Escrow Agent shall deliver the Escrow Deposit to Kramer if the Final Accoynting
determines the grass sales of the LLC do not exceed the minimum called for in 6,7
of the Operating Agreement, unless Geldwert, within that time, commencss an action
in & court having jurisdiction of the parties to object to the Final Accounting, obtainy
Interim injunetive-type ralief steying the delivery of the Escrow Deposit to Kramer,
and gives notice thareof to Kramer, the Escrow Agent and the LLC.
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~ Final Acceunting as finel end binding subject to all tights a party would have to abject
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5. For purposes of this Escrow Agreement, the parties Agree to accept the |

to the Final Accounting in court, as ifit were an arbitration award under the applicable
law of the State of New York, including to, but not limited o that the Final
Accouating:
A.  was rendered in manifest disregard to the law;
failed to consider demonstrably relevent evidence;

C.  exceeded the power and scope of the determination provided to bs
made by Schmelkin herein;

D.  violated public polisy;
E.  was rendered by misconduct, fraud or partiality of Schmelkin; or

F.  should not be honored on any other grounds that might be
applicable under CPLR §7511,

6  The Escraw Agent shell be responsible as a depository only of the
Esg row Deposit, and shall not be respansible for the sufficiency or accuracy of the
form, execution or validity of documents deposited hereunder, or any descriptionof |
property or other thing(s) therein, nor shall the Escrow Agent, where acting
reasonably, be lieble in any respect on account of the identity, authority or rights of
the persons executing or delivering or purporting to execute or deliver any such

document or paper,
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7. The Escrow Agent, as part of the :;unsidmnﬂon for the acceptance of this
escrow, shall not be liable for &Ity acts or omissions done in good falth, nor for eny |
¢laims, desmands or logses, nor for Ay demages made or suffered by any party ta this
CSCIOW, excepting such ns may arisa through or be caused by its wilifu] or Eross
negligence.

8. Inacceptingany documents delivered, including the Egerow Deposit, the
Escrow Agent will not be called UpoR to construs any contract or instrirment deposited
and except as specificaily provided for herein, shall be required to act in respect to the
Escrow Dapositonly upon the receipt of joint written instructionaof the parties hereto,

9. This Escrow Deposit shell expire ¢ the later of two (2) years from six (6)
months of the execution of the aforementionsd Operating Agreement or any
extensions thereof, in witing signedby Kramer, Geldwertand the LLC. At suchtims,
MS shall return the Escrow Deposit to the LLc, It ahall become null and vaoid, and that
t'erl_ulivery of such documents shall relieve MS from any further limbility with
reference thgreto.

10.  For all purposes of this agreament, notice to the parties ghajl be by

personal detivery or facsimile tranamission to aach of them at the ollowing addresses:

If 1o Healing Feet, LLC: c/o Hy Kramer at the address listed below:

and
¢/ Josef Geldwert M.D. at the address
listed below
v suemiesh el Bty R Y GoromunihCle ey HEAIRG P L\ Esemer Agrvmment | Bl vepd 4
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1f to Kramer: Mr, Hy Kramer

¢/0 John Woluewich, Esq,

Lew Qifice of Jossph M, DeGuardia
991 Motrig Park Avenus |
Bronx, New York 10462
Fax: (718) 823.6330

Ifto Geldwer: Josef Geldwert, M.D,
9 Althea Lane
Larchmont, New York 10538
Fax: (914) 833-9323
Copy to Michael Schlanger at address
below .

If to Escrow Agent: Michae] Schlanger, Bsq.
1025 Wastchester Avenue, Suitz 108
White Plains, Now York 10604
Fax: (914) 946-2930
L. These instructions Supercede any other contract with refarence to this
egcrow deposit insofar ag MS is concerned and that MS may rely absolutely hereon
to the exelusion af any and all other agrasmants between the parties hereto.

HEALING FEET, LLC

— v
=Y KRAMER HY KRAMER

HEALING FEET, LLC
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11, Theae instructions superceds any other contract with neferencs to thix

esCTOW deposit Ingofar ag MS ig concemed ang that MS may rely absclutaly hereon
to ths exclusion of eny and all other agreements between the parties hersto

T TEs

HEALING FEET, LLC
H H |

JOSEF GELDWERT, MLD. h‘msap GELDWERT, M.D
ESCROW AGENT: o
MICHAE, SCHT ANGER

S\ mariln
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