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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER, dated as of December
A\, 1997 (this "Agreement"), is araong Calgene, Inc., a Delaware corpotation (the "First
Delaware Corporation™), Calgene Technology Corporation, 2 Delawure corporation (the
“Second Delaware Corporation™), Ameri-Can Pedigreed Seed Company, Inc., a Delaware
corporation (the “Third Delaware Corporation," and together with the First Delaware
Corporation and the Second Delaware Corporation, the “Corporations”), and Calgenc LLC,
@ Delaware limited liability company (the "Delaware LLCY).

WITNESSETH:

WHEREAS, the Delaware LLC desires ta acquire the properties and other
assets, and to assume all of the Habilities and obligations, of the Corporations by mcans of
a merger of the Corporations with and into the Delaware LLC;

WHEREAS, Section 18-209 of the Delaware Limited Liability Company
Act, 6 Del.C, §18-101, et seq. (the “Delaware Act”), and Section 264 of the General
Corporation Law of the State of Delaware, & Del.C. §101, et seq. (the "GCL"), authorize
the merger of Delaware corporations with and into a Delaware limited liability company;

WHEREAS, the Corporations and the Delaware LL.C now desire to merge
(the “*Merger"), following which the Delaware LLC shall be the surviving eatity;

WHEREAS, the respective Board of Directors of each of the Corporations
has approved this Agrecment and the consummation of the Merger; and
WWHEREAS, the sole member of the Delaware LLC has approved this
Agreement andfthe consummation of the Merger.

NOW THEREFORE, the parties hereto hereby agree as follows:
ARTICLET

THE MERGER

SECTION 1.01. The Meryger.

o) After satisfaction or, to the extent permitied hereunder, waiver of all

conditions to te Merger, as the Corparations and the Delaware LY.C shall determine, the

Delaware L LC] which shall be the surviving eutity, shall file a certificate of merger (the

“Certificate of Merger”) with the Secretary of State of the State of Delaware and make al

other filings or fecordings required by Delaware law in connection with the Merger, The

Merger shall bgcome effective at such dme as is specified in the Cenificate of Merger (the

“Effective Tirng"™). '

RLF2-7222472
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(‘i) At the Effective Time, the Corpomtions shall be merged with and into
the Delaware LL1E:, whereupon the separate existence of the Corporations shall cease, and
the Delaware LLIC shall be the surviving eatity of the Merger (the “Surviving LLC") o
accordance with|Section 18-209 of the Delaware Act and Section 264 of the GCL.

SECTION 1.02. Cancellation of Stocks Conversion of Integests. Atthe
Effective Time:

(#)  Each share of capital stock of the First Delaware Cotporation
ourstanding imnjediately prior to the Effective Time shell, by virtue of the Mergerand
without any actipn on the part of the halder thereof, be canceled and no consideration shall
be issued in thereof;

outstanding imnhediately prior 1o the Effective Time shall, by vinue of the Merger and
without any actipn on the part of the holder thereof, be canceled and no consideraton shall
be issued in resgject thereof; X

ﬁ) Each share of capital stock of the Second Delaware Carporation
{
ourstanding i diately prior w the Effective Time shall, by virtue of the Mergor and

without any action ou the part of the holder thercof, -be canceled and no consideration shall

)  Each share of capital stock of the Third Delaware Corporation
(<
be issued in
|

c1 thereof; and
)

Each limited liability company interest in the Delaware LLC
ourstanding imthediately prior to the Effective Time shall, by virtue of the Merger and
without any actjoin on the part of the holder thereof, remaiu unchanged and continue w0
remain outstanding as a limited lisbility company interest in the Surviving LLC.

I ARTICLEII
THE SURVIVING LIMITED LIABILITY COMPANY

ECTION 2.01. Certificate of Forrpation and Limired Liabili
Asreement. certificate of formation and Jimited liability company agrecment of the
Delaware LLC jn effect at the Effective Time shall be the cegtificate of formation and
limited lability company agreement of the Swviving LLC unless and il amended in
accordance with their texms and applicable law. The name of the Surviving LLC shall be
Calgene LLC.
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ARTICLE Il

TRANSFER AND CONVEYANCE OF ASSETS
AND ASSUMPTION OF LIABILITIES

SBCTION 3.01. M@W At the Effeciive
Time, the Delaware LLC shall continue in existence as the Surviving L1C, and without
further wransfer, bucceed 1o and possess all of the rights, privileges and powers of the
Cotporatons, axjud all of the assets and property of whatever kind and character of the
Corparations shall vest in the Delaware LLC without further act or deed; thereafter, the
Delaware I LC, hs the Surviving LLC, shall be liable for all of the liabilitics and
obligatons of the Corporations, and aay claim or judgment against any of the Corpocations
may be enforced against the Delaware 1LC, as the Surviving LLC, in accordance with
Section 18-209 bf the Delaware Act and Sections 259 and 264 of the GCL.

SECTION 3.02. Further Assurances. If at any time the Delaware TLC.
shall consider of be advised that any further assignment, conveyance ot a3surance is
necessary or adyisable to vest, perfect or confirm of record in the Surviviag LLC the tide
to any property pr right of any of the Corporations, or otherwise to carry out the provigions
hereof, the profler representatives of the Corporations as of the Effective Time shall
exccute and deliiver any and all proper decds, assignments and assurances and do all things
necessary or pré:pcr {o vest, perfect or convey title to such property or right in the
Sugviving LLC| and otherwise 1o carry out the provisions hereof.

ARTICLEIV

CONDITIONS TO THE MERGER

SECTION 4.01. Conditions to the Obligations of Fach Party. The

obligations of Jbe Delaware LLC and the Corporatons 1o consummate the Merger are
subject 1o the shtisfaction of the following conditions as of the Effective Time:

@ 1o provision of any applicable law or regulation and no
fudgment, injunction, order or decree shall prohibis the consurmmation of
the Mexger;

Gi) el actions by or in respect of or filings with any
povernmental body, agency, official or authority required to permit the
consummarion of the Merger shall have becn obtained;

Gii)  this Agrecment shall have been adopred by the sole
stockholder of the First Delaware Corporation in accordance with
applicable law,

(iv)  this Agrecment shall have been adopted by the sole

3
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ockholder of the Second Delaware Corporation in accordance with

applicable law; and

S
Merger may be 4
the DeJaware L
Directors of the
Delaware Cocpo

S
pursuant 1o Secti
ligbility on the p

(v)  this Agreement shall bave been adopted by the sale
ockholder of the Third Delaware Corporation in accordance with
plicable law.

ARTICLEV
TERMINATION

I3CTION 5.01. Temination. This Agreement may be terminated and the
bandoned at any time prior to the Effective Time by the sole member of
C, the Baard of Directors of the First Delaware Cotporation, the Boad of

Second Delaware Corporation or the Board of Directors of the Third
ration.

FCTION 5.02. Effect of Termination. If this Agreement is terminated
on 5.01, this Agreement shall become void and of no effect with no
art of any party hereto.

exclusive of any

S
contracts, promis
the Delaware L1
Agreement shall
Delaware LILC w

ARTICLE VI

MISCELLANEQUS

) No faiture or delay by any party hereto in exercising any right, power or
shall aperate as a waiver thereof nor shall any single or partdal exercise

¢. The rights and remedies herein provided shall be cumulative and not
Fights or remedies provided by law.

ECTION 6.02. Integration. Afl prior or contempotancous agreements,
es, representations, and statements, if any, among the Corporations and
[, or their representatives, are merged inro this Agreement, and this
constitute the entire wnderstanding among the Corporadons and the

ith respect w the subject matter hereaf,

1
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S{ZCTION 6.03. Successors and Assigns. The pravisions of this
Agreement shall be binding upon and inore t the benefit of the partics hereto and their

respective succegsors and assigns, prayided that no party may assign, delegate or otherwise
wansfer any of it} rights ot obligations under this Agreement without the consent of the

other parties her¢to.

SECTION 6.04. Goveming Law. This Agreement shall be governed by
and construed injaccordance the laws of the State of Dolaware, withouat regard to principles
of conflict of laws.

CTION 6.05. Counterpants; Effectiveness. This Agreement may be
signed in any number of counterparts, eachi of which shall be an original, with the same
effect as if the sagmmes thereto and hereta were upon the same instument. This
Agreement shalf become cffective when cach party hereto shall have reccived the
counterpart herepf sigaed by the other parties hereto.
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CERTIFICATE OF THE SECRETARY
OF
: AMERJ-CAN PEDIGREED SEED COMPANY, INC.

L|Frank E. Vigus, the Secretaty of Ameri-Can Pedigreed Seed Company,
Inc. (the *Corporation*) hercby certify that the Agreement and Plan of Merger (0 which
this certificate ii:taohed, after having been first duly signed on behalf of the Corporarion
by a duly authorized officer of the Corporation, was duly approved and adopted by the sole
stockhalder of the Corparaxion.

WITNESS my hand and seal of the Corporation thlsgg_ of December,

050

Secretary Q

1997.
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CERTIFICATE OF THE SECRETARY
; OF
' CALGENE TECHNOLOGY CORPORATION

1{ Erank E. Vigus, the Secretary of Calgene Technology Corporation (the
“Cotporation") heceby certify that the Agreement and Plan of Merger 1o which this
certificate is atrached, after having been first duly signed on behalf of the Corporation by a
duly suthorized pfficer of the Corporation, was duly approved and adopted by the sole
stockholder of the Corporation.

WITNESS my hand and seal of the Corporation ﬂﬁsggjlaay of December,

%MQAYOP

1997,
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i CERTIFICATE OF THE ASSISTANT SECRETARY
OF

) CALGENE, INC.

1| Frank E. Vigus, the Assistant Secretary of Calgone, Inc. (the
“Corporaton®) hereby certify that the Agreeruent and Plan of Merger to which this
certificatc is a  after having been first duly signed on behalf of the Corporation by a
duly authorized pfficer of the Corporation, was duly approved and adopted by the sole
stockholder of the Corporation. .

WITNESS my hand and seal of the Corporation thiso'_?_‘ﬁ‘lday of Decermber,
1997. i

i . Assistant Secretary
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Q¥ WITNESS WHEREGQF, the partics hereto bave caused this Agreetnent
wbcdulymﬁbythdrusp«:&vcwﬁm{imdmmmﬁmuofthc day end ycar
first abave writtm, L .

Title: CKG and Prealdent

CALGENE TECHNOLOGY CORPORATION

AMERI-CAN PEDIGREED SEED COMPANY, INC.

By;
Name: Licyd M. Xunimote
Title: Fresident
CALGENE LLC

By: Moasanto Company

By: K?M

dme: R, L. Brudg/
‘ntlc: Agslgtanr Tressurar

RLP2-T22347-2
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