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Delaware ...

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE QF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED 15 A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "AFFINITY PHARMACEUTICALS,
INC.", CHANGING ITS3 NAME FROM "AFFINITY PHARMACEUTICALS, INC."
TO "TALIMA THERAPEUTICS, INC.", FILED IN THIS OFFICE ON THE
TWENTIETH DAY OF APRIL, A.D. 2005, AT 4:58 O'CLOCK P.M.

A FILED COPY OF THTS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

(f Harrler Smith Windsor, Secrerary of Suate
3755919 B100 AUTHENTICATION: 3826079
050320440 DATE: 04=-21-05
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State of Delaware
Sacratary of Stata
DMMvision of Corpormbtions

Drlivermd 0458 M 04/20/2005
FILED 04 :58 o 04,/%0520(:‘5 SECOND AMENDED AND RESTATED
SRV 050320440 - 3785019 FILE CERTIFICATE OF [NCORPORATION

4 OF
T AFFINITY PHARMA.CEUTICALS, INC.

Douglas Ralston hereby certifies that:

ONE: The original name of thiz company is Affinity Pharmaceuticals, Inc. and the
date of filing the original Centificate of Incorporation of this company with the Secretary of State
of the State of Delaware was January 22, 2004.

TWO:  Heis the duly elecied and acting President of Affinity Pharmaceuticals, Inc., a
Delaware corporation.

THREE: The Certificate of Incorporation of this company is. hereby amended and
restated 1o read as follows:

L

The name of this company is Talima Therapeutics, Ine. (the “Company™ or the
“Corporation™),
IL.

The address of the registered office of this Company in the State of Delaware is 1209
£ Omange Street, City of Wilmington, County of New Castle, Zip Code 19801, and the name of the
’ registered agent of this Corporation in the State of Delaware at such address is The Cotporation

Trust Company.
m.

The purpose of the Company is to engauge in any lawful act or activity for which a
corporation may be organized under the Delaware General Corporation Law ("DGCL™).

Iv,

A The Company is authorized to issue two classes of stock to be designated,
respectively, “Common Stock™ and “Preferred Stock.” The total number of shares which the
Company is authorized to issve is Twenty Five Million (27,604,563) shares, Twenty Million
(20,000,000) shares of which shell bs Common Stock (the “Commeon Stock™) and Seven Million
Six Hundred Four Thousand Five Hundred Sixty Three (7,604,563) shares of which shall be
Preforred Stock (the “Preferred Stock™). The Preferred Stock and the Common Stock shall have

a par value of ($0.001) per share.

B. The pumber of authorized shares of Comumon Stock may be increased or
decreased (but not below the number of shares of Cormon Stock then outstanding) by the
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affirmative vote of the holders of 2 majority of the stock of the Company entitled to vote (voting
togethet a5 a single class on 2n as-if-converted basis), irrespective of the provisions of Section
242(b)(2) of the DGCL..

C.  Seven Million Six Hundred Four Thousand Five Hundred Sixty Three (7,604,563)
of the authorized shares of Preferred Stock are herehy designated “Series A Preferred Stock™ (ths
*Series Preferred™).

D.  The rights, preferences, privileges, resirictions and other matters relating to the
Series Preferred are as follows:

1. IDIVIDEND RIGHTS.

(@)  Holders of Series Preferred, prior and in preference to the holders
of Common Stock, shall be epitled to receive, when, as and if deglared by the Board of Directors
(the *Board™),; but only cut of funds that are legally available therefor, cash dividends at the rate
of eight percent (8%) of the Original Issue Price (as defined below) per annum on each
outstanding ehare of Series Preferred. Such dividends shall be payable only when, as and if
declared by the Board and shall be non-cumulative.

(b}  The “Original Issue Price” of the Series Preferred ghall be %0.263
per share (as adjusted for any stock dividends, combinations, splits, recapitalizations and the like
with respect to such shares after the filing date hereof).

_ {c} 5o long as any chares of Series Preferred are cutsianding, the

Company shall not pay or declare any dividend, whether in cash Or property, or make any other

fo distribytion on the Commen Stock, or purchase;. redeem or otherwi acquire for value any

shares of Common Stock wmtil all dividends as set forth in Section 1(a) above on the Series
Preferred shall have been paid or declared and set apart, sxcept for:

(M acquisitions of Common Stock by the Company pursuant to
agreements which permit the Cotpany to repurchase such shares at cost (or the lesser of cost or
fair market valite) upon lermination of services to fhe Company;

' (i)  acquisitions of Common Stock in exercise of the
Company’s night of first refusal to repurchase such shares (approved by the Board including the
approval of the Preferred Director); or

(i)  diswibutions to holders of Common Stock in acgordance
with Sections 3 and 4.

(d)  Inthe event dividends are paid on any share of Common Stock, the
Company shall pay an additional dividend on all outstanding shares of Series Preferred in a per
ghare amount equal (on an as-if-converted to Common Stock basis) to the amount paid or set
aside for each share of Common Stock.
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() The provisions of Sections i(c) and 1(d) shall not apply to a

_ dividend payable solely in Comumon Stock to which the provisions of Section 5(f) hereof are

F applicable, or any repurchase of any outstanding securities of the Company that is approved by
the Board (in¢luding the approval of the Preferred Director),

§3) California Code Sections 502 and 503 shall not apply with respect
to disiributions on shares junior to the Series Preferred as they relate to repurchases of shares of
Common Stock at cost upon termination of employment or service as a consultant or director,

2 YOTING RIGHTS.

(a)  General Rights. Each holder of shares of the Series Preferred
shall be entitled to the number of votes equal to the number of shares of Common Stock into
which such shares of Series Preferred could be econverted (pursuznt to Section § hereof)
Immediaiely after the close of business on the record date fixed for such meting or the effective
date of such wriften consent and shall have voting rights and powers equal to the voting rights
and powers of the Common Stock and shall be entitled to notice of any stockholders’ faeeting in
accordance with the bylaws of the Company. Except as otherwise provided herein or aq required
by law, the Scrics Preferred shall vote together with the Common Stock at any annnal or special
meeting of the stockholders (with respect to any question upon which holders of Common Stock
have the right o vote) and not as a separate class, and may act by written consent in the same
Inanmer as the Common Stock: and

(b}  Separate Vote of Series Preferred, For o long as at least

3,000,000 shares of Series Preferred (subject to adjustment for any stock split, reverse siock split

o or other similar event affecting the Series Preferred after the fiting dsiz hereof) remain

Ry outstanding, in addition to any other vote or consent required herein or by law, the vofe or written

consent of the holders of at least a majority of the oustanding Series Preferred shall be necessary

for effecting or validating or otherwise taking any of the following actions (whether by
amendrmient, consolidation, merger, recapitalization or otherwise):

(@ Any amendment, alteration, or repeal of any provision of
the Certificate of Incorporation or the Bylaws of the Company (including any filing of a
Certificate of Desipnation):

(li)  Any increase or decreage in the authorized number of
shares of Cormmnon Stock, Series Preferred or Preferred Stock:

(#)) Any authorization, Issuance or designation {or any
commitment to do so), whether by reclassification or otherwize, of any class or series of stock or
any other securities convertible into or exercisable for equity securities of the Company ranking
on a parity with or senior to the Series Preferred in right of redemnption, liquidation preference,
voting or dividend rights or any increase in the anthorized or desipnated mmnber of any such new
elass or series; .
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(iv) Any redemption, repurchage, acquisition, payment or

declaration of dividends or other distributions with respect to Coromon Stock or Prefeped Stock,

[ ¢xcept for repunchases at cost upon termination of service o the cxercise by the Company of
” contractual rights of first refusal over such shares (with prior approval of the Board, inclding the

Preferred Director);

(v}  Any agreement by the Company or it stockholders
regarding an Asset Transfer or Acquisition (each as defined in Section 4 hereof):

(vi}  Any voluntary dissolution, liquidation or winding wp of the
Coropany; or

(vil} Any increase or decrease in the authorized number of
members of the Company’s Board; or

(c}  Election of Board of Directors,

affecting the Sevies Proferred after the filing date hereof), the holders of Series Preferred, voting
s 2 separate class, shall be entitled o elect one (1) member of the Board (the “Preferred
Director™) at each meeting or pursuant to each consent of the Company’s stockholders for the
election of directors, and to remove from office such director and to fill any vacancy caused by
the resignation, death or removal of such director.

| (i)  The holders of Comuon Stock, voting as a separate class,
& shall be entitled. to elect one (1) member of the Board at: each meeting or pursuant to each
R consent of the Company’s stockholdars for the clection of dircctors, and to remove from office
such director and to fil} any Vacancy cansed by the resignation, death or removal of euch direstor,

(iii)  The holders of Common Stock and Series Preferred, voting
together as a single class on an as-if-convarted basis, shall be entitled to clect all remaining
members of the Board at each meeting or pursuant to each comsent of the Company's
stockholders for the election of directors, and to remove from office such director and to fill any
vacaney caused by the resignation, death or removal of sush director,

(i¥}  No person entitled to vote at 2n election for directors may
cumulate votes to which such person is entitled, unless, at the time of such election, the
Company is subject 10 Section 2115 of the Califomia General Corporation Law ("CGCL™),
During such time or times that the Company is subject to Section 21 15(b) of the CGCL, every
stockholder entitled to vote at an election for directors may cumulate snch stockhalder’s votes
end give one candidate 2 number of votes equal to the number of directors to be clected
multiplied by the number of votes to which such stockholder’s shares are otherwise entitled, or
distribute the siockholder's votes on the same principle among as many candidates as such
stockholder desires. No stockholder, however, shall be emitled to so cumulate such
stockholder’s votes unless (i) the names of such candidate or candidates have been placed in
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nomination prior to the voting and (ii) the stockholder has given notice at the meeting, prior to
the voting, of such stockhelder’s intention to cumulate such stockholder’s votes. [f any
2 stockhelder has given proper notice to cumulate votes, all stackholders may cummnlate their votes
for any candidates who have been properly placed in nomination. Under cumnulative voting, the
candidates receiving the ighest number of votes, up to the mmber of directors to be elected, are

elected.

(v)  During such time or times that the Company is subject ta
Section 2115(b) of the CGCL, one or more directors may be removed from office at any time
without causs by the affirmative vote of the holders of at least o majority of the outstanding
shares entitled to vote for that director as provided above; provided, however, that unless the
entire Board is removed, no individual directar may be removed when the votes cast against such
director’s rexnoval, or not consenting in writing to such removal, would be sufficient to elect that
director if voted cumulatively at an election which the same total mumber of votas were cast (or,
if such action is taken by written consent, all shares entitied to vote were voted) and the entire
number of directors authorized at the time of such director’s most recent election were then being

elected.

(vi)  Any director may be removed during his or her term of
office, either with or without cause, by, and only by, the affirmative vote of the holders of the
shares of the class or series of stock entitted to sfect such director or directors, given ejther at a
special mesting of such stockholders duly called for that PUrpose or pursuant to a writter consent
of stockholders, and any vacancy thereby created may be filled by the holders of that class or
series of stock represented at the meeting or pursuant to written consent,

3 LIQUIDATION RIGHTS.

(a)  Upon any liquidation, dissohrtion, or winding up of the Company,
whether voluntary or involuntary (a “Liquidation Event”), before any distribution or payment
shall he made to the holders of any Common Stock, the holders of Series Preferred shall be
entitled to be paid out of the assets of the Company legally available for distribution {or the
consideration or proceeds received by the Company or its stockholders in such Acquizition or
Asset Transfer) for each share of Series Preferred held by them, an amount per share of Series
Preferred equal 1o the Original Issue Price plus all declared and unpaid dividends on the Series
Preferred. If, npon any such Liquidation Event, the assets of he Company (or the consideration
or proceeds received by the Company or its stockholders in such Acquisition or Asset Transfer)
shall be insufficient to make payment in fill to all holdere of Seties Preferred of the liquidation
prefevence set forth in this Section 3(a), then such assets (or consideration or proceeds) shall be
disributed amaong the holders of Series Preferred at the time outstanding, ratabiy in proportion to
the full amounts to which they would otherwisa be respectively entitled under this Section 3(a),

{b)  After the payment of the Full liquidation preference of the Series
Preferred as set forth in Section 3(2) above, the remaining essets of the Company legally
available for distribution in such Liguidation Event {or the consideration or proceeds received by
the Company or its stockholders in such Acquisition or Asset Trensfer), if any, shall be
distributed ratably (bazed on the number of shares of Common Stock held by each) to the holders
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of the Common Stock and Series Preferred on an as-if-converted to Common Stock basis until

) such holders of Series Preferred have received pursuant to Section 3(a) above and this
! Section 3(b) an aggregate amount per share of Series Preferred equal to three (3) times the
h Original Jssus Price; thereafier, the remaining assets of the Company legally available for
distribution in such Liquidation Event (or the consideration or proceeds received in such

transaction), if’ any, shall be distributed ratably to the holders of the Common Steck (based on the

number of shares of Common Stock held by each).

(¢)  Noiwithstanding the above, for purposes of determining the
amount each holder of shares of Prefered Stock is enmtitled to receive with respect to a
Liguidation Event, each such holder of shares of Series Prefemred shall be deemed to bave
convened (regardless of whether such holder actually converted) such holder's shares of such
series into shares of Common Stock immediately prior to the Liquidation Event if, as a result of
an actual conversion, such holder wonld receive, in the aggrepate, an pmownt grester than the
amount that would be distributed to such holder if such holder did not convert such shares of
Series Preferred into shares of Common Stock, I any such holder shall be deemed to have
converted shares of Series Preferred into Common Stock pursuant to this paragraph, then such
holder shall not be entitled to receive any distribution that would otherwise be made to holders of
Series Preferred that have not converted (or have not been deemed to have converted) into shares

of Common Stock.
4. ASSET TRANSFER OR ACQUISFTION RIGHTS.

()  Inthe event that the Company is a party to an Acquisition or Asset

Transfer (as hereinafter defied), then each holder of Series Preferred shall be entitied to Teceive,

for each share of Series Preferred. then held, ot of the proceeds of such Acquisition or Asset

G Transfer, the amount of cash, securities or other property to which such helder would be entitled
to receive in a Ligeidation Rvent pursuant to Section 3 above. '

()  For the purposes of this Section 4: (i) “Acquisition” shall mean any
consolidation or merger of the Company with or into any other corporation or cther entity or
person, or any other corporale reorganization, other than any such consolidation, merger or
Teorganization in which the stockholders of the Company immediately pror to such
consolidation, merger or reorganization, continue to hold at Jeast a majority of the voting power
of the surviving entity in substantially the same propostions (or, if the surviving entity is a wholly
owned subsidiary, its parent) immediately after such consolidation, IDETEET OF TecTgantzation; or
(B) any transaction or series of related ransactions to which the Company is a party in which in
excess of fifty percent (50%) of the Campany’s voting power is transferred; and (ity “Asset
Transfer” shall mean a sale, lease, transfer, exclusive Yicense or other disposition of all or
substantially all of the assets of the Company, including an exclusive, irrevocable license of the
Company’s intellegtual property assets to a third party. The holders of a majority of the
outstanding Series Preferred may waive the treatmemt of such a transaction as an “Asset
Transfer” or “Acquisition.”

(c) In any Acquisition or Asset Transfer, if the consideration to be
received is secunties of a corporation or other property other than ¢ash, its value will be deemed
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its fair maricet value a3 determined in good faith by the Board on the date such determination is
made.

t . 5. CONVERSION RIGHTS,

The holders of the Series Preferred shall have the following rights with
respect to the conversion of the Series Preferred into shares of Common Stock (the “Conversion
Rights™):

(@)  Optional Conversion, Subject to and in compliance with the
provisions of this Section 5, 2ny shares of Series Preferred may, at the option: of the holder, be
converted at any time into fully-paid and nonassessable shares of Commen Stock. The number
of shares of Common Stock to which 2 halder of Series Preferred shall be entitled upon
eonversion shall be the product obtained by multiplying the “Series Preferred Conversion Rate”
then in effect (determined as provided in Section S(b)) by the number of shares of Series
Prafetred being converted.

(b)  Series Preferred Conversion Rate. The conversion rate in effect
at any time for converzion of the Series Preferred (the "Series Preferred Conversion Rate™) ghall
be the quotient obtained by dividing the Original Issue Price of the Series Preferred by tha
“Senes Preferred Conversion Price,” calculated 2s provided in Section 3(c).

_ (¢)  Series Preferred Conversion Price. The conversion price for the
Series Preferred shall initially be the Qriginal Issue Price of the Series Preferred (the “Sciies
Preferred Conversion Price™). Such initial Series Preferred Conversion Price shall be adjusted
fom time to tme in accordance with this Section 5. ANl references to the Series Preferred
Conversion Price herein shall myasm the Series Preferred Conversion Price as so adjusted,

P

(@)  Mechanics of Conversion. Each holder of Scries Preferred who
desires to convert the same into shares of Common Stock puizuant to this Section 5 shall
surrender the certificate or certificates therefor, duly endorsed, at the office of the Compay or
any transfer agent for the Series Preferred, and shall give written notice to the Company at such
office that such holder elects to-convert the same. Such notice shall state the number of shezes of
Series Preferred being converted. Thereupon, the Compsany shall promptly issue and deliver at
such office to such holder & certificats or certificates for the number of shares of Common Stock
to which such holder is entited and shall promptly pay (i) in cash or, to the extent sufficient
funds are not then legally available therefor, in Conwnon Stock (at the Common Stock’s fair
market valoe determmed by the Board as of the date of such conversion), any declared and
unpaid dividends on the shares of Series Preferred being converted and (ii) in cash (at the
Common Stock’s fair market value determined by the Board as of the date of conversion) the
value of any fractional share of Common Stock otherwise issuable to any holder of Series
Preferred. Such conversion shall be deemed to have been made at the ¢lose of business on the
date of such surrender of the certificates representing the shares of Series Prefered to be
converted, and the person entitled to receive the shares of Common Stock issuable upon such
converston shall be treated for all purposes as the record holder of such shares of Common Stock
on such date. If the conversion is in connection with an underwritten offering of securities
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registered pursuant to the Securities Act of 1933, as amended, the conversion may, at the option
of any holder tendering Series Preferred for conversion, be conditioned upon the closing with the
- underwriters of the sale of secwrities pursuant to such offering, in which event the persons
N entitled to receive the Common Stock upon conversion of the Series Prefered Stock shall not be
deemed to have converted such Scries Preferred until immediately prior to the ¢losing of such

sale of sccurities.

(@ Adjustment for Stock Splits and Combinations, If at ay time
or from time to time on or after the date that the first share of Series Preferred is issned (the
“Original Tssue Date™), the Company effects a subdivision of the outstanding Common Stock
without a comresponding subdivision of the Seties Preferred, the Series Preferred Conversion
Prce in effect immediately before that subdivision shall be proportionately decreased,
Conversely, if at any time or from tipe to tme afier the Original Iszue Date, the Company
combines the outstnmding shares of Cormmon Stock into a smaller number of shares without a
corresponding combination of the Series Preferred, the Series Prefarred Conversion Price in
effect immediately before the combination shall be Proportionately increased. Any adjustment
under this Section 5(e) shall become effective at the close of business on the date the subdivision
or combination becomes effective.

o Adjustment for Common Stock Dividends and Bistributions.
If at any time or from time to time on or after the Origina! Fssue Date, the Company pays to
holders of Commen Stock a dividend or other distribution in additions] shares of Comman Stock
or other secnrities or rights convertible into, or entitling the holder thereof to recejve directly or
indirectly, additional shares of Common Stock without a conesponding dividend or other
distribution to holders of Prefared Stock, the Series Preferrad Conversion Price then in effect
shall be decreased as of the time of such issuance, as provided below: -

—
P .

(13 The Series Preferred Conversion Price shall be adjusted by
multiplying the Series Praferred Conversion Price them in effect by a fraction equal to:

(Ay  the numerator of which is the total number of shares
of Common Stock issued and outstanding immediately prior to the time of such issuance, and

(B) the denominator of which js the total pumber of
shares of Common Stock issued end outstanding immediately prior to the time of such issuance
Plus the number of shares of Common Stock issusble in payment of such dividend or
distribution;

(i} If the Company fixes a record date to determipe which
holders of Common Stock are entitled to receive such dividend or other distribution, the Series
Preferred Conversion Price shall be fixed as of the close of business on such record date and the
number of shares of Common Stock shall be calculated immedjately prior 10 the close of
buginess on such record date; and

(i)  If such record date is fixed and such dividend is not fully
paid or if such distribution is not fully made on the date fixed therefor, the Series Preferred
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Conversion Price shall be recomputed accordingly as of the close of basiness on such record date
and thereafter the Series Preferred Conversien Price shall be adjusted pursuant to this Section
5(f) to reflect the actnal payment of such dividend or distribution.

e

(g) () Adjustment for Reclassification, Exchange, Substitation,
Reorpanization, Merger or Consolidation. If ai any lime or fror time o tme on or after the
Original Issue Date, the Common Stock issnable upon the conversion of the Series Preferred is
changed into the same or a different number of shares of any elass or classes of stock, whether by
recapitalization, reclassification, merger, consolidation or otherwise (other than a Liquidity Event
as defined in Section 3, an Acquisition or Asset Transfer as defined in Section 4 or a subdivision
or cornbination of shares or stock dividend provided for elsewhere in this Section 5), in any such
event each holder of Series Preferred shall then have the Tight to convert such stock mto the kind
and amount of stock and other securities and Property receivable upon such recapitalization,
reclassification, merger, consolidation or other change by holders of the maximun muber of
ghares of Common Stock into which such shares of Scries Preferred could have been converted
immediately prior to such recapitalization, reclassification, merger, consolidation or change, all
subject to further adjustment as provided herein or with respect to such other securiies or
property by the terms theveof In any such case, appropriate adjustment shail be made in the
application of the provisions of' this Section 5 with respect to the rights of the holders of Series
Preferred after the recapitalization, reclassification, merger, consolidation or chanpe, to the end
that the provisions of this Section 3 (including adjustraent of the Serjes Preferred Conversion
Price then in effect and the mmber of shares izsuable upon conversion of the Series Preferred)
ghall be applicable after that event and be as nearly equivalent as practicable,

the holders of the Series Preferred shall be entitled 1o a proportionate share of any such
distnbution as though they were the holders of the number of shares of Comman Stock of this
corporation into which their shares of Series Preferred are convertible as of the record date fixed
for the determination of the holders of Common Siock of this corporation entitled to receive such
distribution, provided that gych readjustment shall not 8pply to prior conversions of Serieg

Preferrad
(k)  Sale of Shares Below Series Preferrad Conversion Price.

(i If at any time or from time to time on or after the Original
Issue Date the Company issues or sells, or is deemed by the express provisions of this
Section 5(h) to have issued or sold, Additional Shares of Common Stock (as defined below),
other than as provided in Section 5(2), 5(f) or 5(g) above, for an Effective Price (az defined
below) lesa than the then effective Scries Preferred Conversion Price (2 “Qualifyving Dilutive
Issuance™), then and in each such case, the then existing Series Preferred Conversion Price shall
be reduced, as of the opening of business on the date of such iseue or sele, to a price determined
by multiplying the Series Preferred Conversion Price in effect immediately prior to such issuance
or sale by a fraction equal to:
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(4)  the numerator of which shall be (A) the number of
shares of Common Stock deetned outstanding (as determined below) immediately prior to such
( ' issue or sale, plus (B) the number of shares of Common Stock which the Aggregate
. Consideration (as defined below) received or deemed received by the Company for the total
mmber of Additional Shares of Cormmon Stock 20 issued would purchase at such then-existing

Series Preferred Conversion Price, and

(B)  the denominator of which shall be the mumber of

shares of Common Stock deemed ontstanding (as determined below) immediately prior to such
issue or sele plus the total number of Additional Shares of Cornmon Stock so issued,

For the purposes of the preceding sentence, the number of shares of Commean Stock
deemned to be outstanding as of & given date shall be the sy of {A) the number of shares of
Common Stock outstanding, (B) the mmmber of shares of Corumon Stock into which the then
outstanding shares of Series Preferred could be conmverted if fully converted on the day
immedjately preceding the given date, and (C) the number of shages of Conmmon Stock which are
isghable upon the exercise or conversion of all other Tights, options and convertible securities
outstanding on the day immediately preceding the given date,

() No adjustment shall be made to the Series Preferred
Conversion Price in an amount less than one tenth of one cent per share, Any adjustment
required by this Section 5(h) shall be rounded to the nearest one cent $0.001 per share. Any
adjustment otherwise required by this Section 5(h) that is not required to be made due to the
preceding two sentences shall be included in sny subsequent adjustment fo the Series Preferred
Conversion Price. Except as provided in Section S(R)ivHE)&(D) below, no adjustment pursnant
. to this Section 5(h) shall have the effect of increasing the Series Preferred Conversion Price
(. above that is in effect inmediately prior to such-adjustment.

(i)  For the purpose of making any adjustment required under
this Section S(h), the aggregate consideration recejved by the Company for any issue or salc of
securities (the “Ageregate Consideration™) shall be defined as: (A) to the extent it consists of
cash, be computed at the gross amount of cash recejved by the Company before deduction, of any
underwriting or similar commissions, compensation or concessions paid or allowed by the
Company in connection with such issue or sale and without deduction of any expenses p c
by the Contpany in conmection with such sale or issue, (B) to the extent it consists of propetty
other than cash, be computed st the fair valne of that property as determined in good faith by the
Bosrd, and (C) if Additional Shares of Common Stock, Convertible Securities (as defined below)
or rights or options to purchase either Additiona}l Shares of Common Stock or Convertible
Securities are issued or sold together with other stock or sceuritics or other assets of the
Company for a consideration which covers both, be computed zs the portion of the consideration
so received that may be reasonably determined in good faith by the Board to be allocable to guch
Additional Shares of Common Stock, Convertible Securities or rights or options.

(iv)  For the purpose of the adjustment required onder this
Section 5(h}, if the Company issues or sells (x) Preferred Stock or other stock, options, warants,
purchase rights or other securities convertible into, Additional Shares of Common Stock (such
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convertible stock or securities being herein referred to as “Convertible Securities™) or (y) rights
or aptions for the purchase of Additional Shares of Common Stock or Convertible Securities and
if the Effective Price of such Additional Shares of Common Stock is less than the Seriss
Preferred Conversion Price, in each case the Company shall be deemed to have issued at the time
of the issuance of such rights or options or Convertible Securities the maximum oumber of
Additional Shares of Common Stock issushle upon exercise and/or conversion thereof and to
have received as consideration for the issnance of such shares an amount equal 1o the fotal
amount of the consideration, if any, received by the Company for the issuance of such rights or

options or Convertible Securities phus:

Falaas

(A) in the case of such nghts or options, the minimumm
amounts of consideration, if any, payable to the Company upon the exercise of such rights or
options; and

(B)  in the case of Convertible Securities, the minimurn
amounts of consideration, if any, payable to the Company upon the conversion theveof (other
than by cancellation of liabilitics or obligations evidenced by such Convertible Securities);
provided that if the minimum amounts of such consideration cannot be ascertained, but axe a
fimetion of antidihtion or similar protective clauses, the Company shall be deemed to have
recetved the minimum amounts of consideration without reference to such clauses,

(C}  If the miniraim amount of consideration payable to
the Company upon the exercise or conversion of rights, options or Convertible Securitias is
reduced over tme or on the occwrrence or non-occurrence of specified events other than by
reason of antidilution adjustments, the Effective Price shall be recalculated using the figure to

. which such mininoum amount of consideration is reduced; provided further, that if the minimom

( , amount of consideration payahle 10 the Company upon the exercise or conversion of such rights,
options or Convertible Secimities is subsequently increased, the Effective Price shall be again .
recalculated using the inereased minimum amount of consideration payable to the Company upon
the exercige or conversion of such rights, options or Convertible Securities.

(D} No further adjustment of the Series Preferred
Conversion Price, as adjusted upon the issuance of such rights, options or Convertible Securities,
shal! be made as a result of the actual issuance of Additional Shares of Common Stock or the
exercise of any such rights or options or the converston of any such Convertible Securities. If
any such rights or options or the conversion privilcge represented by any such Convertible
Securities shall expire without having been gxercised, the Series Preferred Conversion Price as
adjusted upon the issuance of such rights, options or Convertible Securities shall be readjusted to
the Sertes Preferred Conversion Price which would have been in effect had an adjustment been
made on the basis that the only Additional Shares of Common Stock so issued were the
Additional Shares of Common Stock, if any, actually issued or sold on the exercise of such rights
or opticns or rights of conversion of such Convertible Securitieg, and such Additional Shares of
Common Stock, if any, were issued or sold for the consideration actually received by the
Company upon soch exercise, plus the consideration, if any, actually received by the Company
for the grantipg of all such rights or options, whether or not exercised, plus the consideration
received for issuing or selling the Convertible Securities actually converted, plus the
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consideration, if any, actually received by the Company (other than by cancellation of liabilities

or obligations evidenced by such Converiible Secunties) on the conversion of such Convertible
{ ’ Securities, provided that such readjushment shall not epply to prior conversions of Series
‘ Preferred.

V) For the pwpose of mzking any adjustment to the
Conversion Price of the Series Preferred required under this Section 5(h), “Additional Shares of
Common Stock™ shall mean all shares of Comrmon Stock issued by the Company or deemed to
be issued pursuant to this Section 5(h) (ncluding shares of Common Stock subsequently

reacquired or retired by the Company), other than:

{A)  shares of Common Siock issued upon conversion of
the Series Prefarmed outstanding on the Original Issue Date;

{B) 1,711,791 shares of Common Stock issuved after the
Original Issue Date to employees, officers or directors of, or consultants or advisors to the
Company or smy subsidiary pursuant to stock purchase or stock option: plans or other
arrangements that are approved by the Board;

(C}  shares of Common Stock issued pursuant to the
exercise of Convertible Securities outstanding as of the Oniginal Issue Date;

(I  shares of Commnon Stock issued for consideration
other than cash pursuant to a merger, consolidation, stock split, acquisition, strategic allisnce or
similar business combination approved by the Board, including the Preferred Director;

. (E)  shares of Common Stock issued pursuant-to any

equipment lnan or leasing amnge.m-t, real property leasing arrangement or debt financing from
a bank or similar financial institution approved by the Board, inchuding the Preferred Director;

ST

(F)  shares of Common Siock or Convertible Securities
issued to third-party service providers in exchange for or as partial consideration for services
rendered to the Company approved by the Board, including the Preferred Director;

(G) any Common Stock or Convertible Sacurities issned
in connection with strategic transactions invelving the Company and other entities, including
() joint ventures, manufacturing, maketing or distibution arrangements or (ii) technology
ransfer or development arranpements; provided that the issuance of shares therein has besn
approved by the Company’s Board, including the Preferred Director; angd

(H)  shares of Common Stock issued in cormection with

an inrtial public offering of the Company’s secorities,
References to Common Stock in the subsections of this clavse (v) above shall
mean all shares of Common Stock issued by the Company or deemed to be issned pursuant to

this Section 5(h). The “Effective Price” of Additional Shares of Common Stock shall mean the
quotient determined by dividing the total number of Additional Shares of Common Stock issued
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or sold, or deemed o have been issned or sold by e Company under this Section 5(h), into the
Agpregate Consideration received, or deemed to have been received by the Company for such
o issue under this Section 5(h), for such Additional Shares of Common Stock. In the eveat that the
pumber of shares of Additional Shares of Common Stock or the Effective Price cannot be
ascertained at the tme of issvance, such Additional Shares of Comman Stock shall be deemed
issuerd immediately upon the occurrence of the first event that makes such nmmber of shares or

the Effective Price, as applicable, ageertainable.

P

(vi) In the event that the Company issues or sells, or is deemed
to have issued or sold, Additioral Shares of Common Stock in a Qualifying Dilintive Issuance
(the “First Dilutive Issuance™), then in the event that the. Company issues or sells, or is deemed to
have issued or sold, Additional Shares of Common Stock in 2 Qualifying Dilutive Issuance othey
than the First Dilutive Izsnance az a part of the same transaction or series of related transactions
ag the First Dilntive Issnance (a “Subsequent Dilutive Issuance™), then and in each such case
upont a Subsequent Dilutive Issvance the Series Preferred Conversion Price shall be reduced to
the Series Prefemred Conversion Price that would have been in effect had the First Dilutive
Issuance snd each Subsequent Dilutive Issuance all oceurred on the closing date of the First

Dilutive Issnance.

m Certificate of Adjostinent. In each case of an adjustment or
readjustnent of the Serics Prefenred Conversion Price for the number of shares of Cominon
Stock or other securities issuzble upon conversion of the Series Preferred, the Company, at its
expense, shall compute such adjustment or readjustment in aceordance with the provisions hereof
and shall, upon request, prepare a certificate showing such adjustment or readjustment, and shall
mail such certificate, by first clags mail, postage prepaid, to each registered holder of Series
Preferred 2o requesting at the holder’s address az shown in the Company’s books, The certificate
ghall set forth such adjnstmeat or readjustment, showing in detail the facts upon which such
adjustment or madjustment is based, including & statement of (1} the consideration received or
deemed to be received by the Company for any Additional Shares of Common Stock issued or
sold or deemed to have been issued or 5014, (51) the Series Preferred Conversion Price at the tims
in effect, (iii) the number of Additional Shares of Common Stock and (iv) the type and amount,
if any, of other property which at the time would be received npon conversion of the Series
Preferred. Failure to request or provide such notice shall have no effect on any such adjustment.

-

) Notices of Record Date. Upon (i) any taking by the Company of a
record of the holders of any class of securities for the pirpose of determining the hoiders thereof
who are entitled to receive any dividend or other distribution, or (i1) any Acquisition (as definad
in Seetion4) or other capital reorgenization of the Company, any reclassification or
recapitalization of the capital stock of the Company, any merger or consolidation of the Company
with or into any ether corporation, ot any Asset Transfer (as defined in Secton:4), or any
volunitary or involuntary dissolution, liquidation or winding up of the Company, the Company
shall mail to each holder of Series Preferred at least ten (10) days prior to (x) the record date, if
arry, specified therein; or {¥) if no record date is specified, the date upon which such action is to
take cffcct (or, in either case, such shorter period approved by the holders of 2 majority of the
cutstanding Series Preferred) a notice specifying (A) the date on which any such record is to be
taken for the purpose of such dividend or distribution and a description of such dividend or
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distribuntion, (B)the dawe on which any such Acquisition, reorganizatien, reclassification,

tranefer, consolidation, merger, Asset Transfer, digsolution, liquidation or winding up is expected
(" - to become effective, and (C) the date, if any, that is to be fixed as to when the holders of record
of Common Stock (or other securities) shall be entitled to exchange their shares of Common
Stock (or other securities) for securities or other property delivereble upon such Acquisition,
reorganization, reclassification, tramsfer, consolidation, merger, Asset Transfer, dissolution,
liquidation or winding up.

ra

(k)  Antomatic Conversion.

(y Each share of Sexics Preferred shall automatically be
converted into shares of Common Stock, based on the then-effective Series Preferred Conversion
Price, (A) at any time upon the affimmative election of the halders of at least a majotity of the
outstanding shares of the Senies Preferred, or (B) immediately wpon the closing of a firmiy
underwritten public offenng pursuant to an effective registration statement nader the Securities
Act of 1933, as amended, covering the offer and sale of Common Stock for the account of the
Company in which the gross cash proceeds to the Company (before nnderwriting discoumts,
commisgions and fees) are at least $30,000,000. Upon snch automatic conversion, any declared
and unpaid dividends shall be paid in accordance with the provisions of Section 5(d).

(il Upon the occurrence of either of the events specified in

Section 5(k)(i) above, the outstanding shares of Series Prefenred shall be converted automatically

without any further action by the holders of such shares and whether or not the certificates
representing such shares are simrendered to the Company or its transfer agent; provided, however,

that the Company shall not be obligated {o issue certificates evidencing the shares of Common

.y Stock issuable upon such conversion umless the certificates evidencing such shares of Series
(e Preferred are either delivered to the Company or its transfer agent as provided below, or the
holder notifies the Company or its transfer agent that such certificates have been lost, stolen or
destroyed and executes sn agreement reasonshly satisfactory to the Company to indemmnify the

Company from any loss mcurred by it in connegtion with such certificates, Upon the occurrence

of such automatic conversion of the Series Preferred, the Holders of Series Preferred shall

surrender the certificates representing such shares at the office of the Company or any tranzfer

agent for the Series Preferred. Thereupon, there shall be issued and delivered to such holdex

promptly at such offies and in its name 25 chown on such surrendered certificate or certificates, 2

certificate or certificates for the number of sharos of Common Stock into which the shares of

Series Preferred surrendered were convertible on the date on which such automatic conversion

occurred, and zny declared and unpaid dividends shall be paid in accordance with the provisions

of Section 5(d).

{)  Fractional Shares. No fractional shares of Common Stock shall
be issued upon conversion of Sexies Preferred. All shares of Commen Stock (including fractions
thereof) issuable upon conversion of more than one share of Sexies Preferred by a holder therenf
ghall be agmregated for purposes of determiming whether the conversion would result in the
jzsuance of any fractional share. If, afier the aforementioned aggregation, the conversion would
result in the issuance of eny fractional share, the Company shall, in lien of issuing any fractional
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share, pay cash equal to the product of such fraction multiplied by the fair market value of one
share of Common Stock (as determined by the Board) on the date of conversion.

(m) Reservatior of Stock Issuable Upon Conversion. The Company
ghall at all times reserve and keep available owt of its anthorized but unissued shares of Common
Stock, solely for the purpose of effecting the conversion of the shares of the Series Preferred,
such number of its shares of Commeon Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of the Series Preferred. If at any time the number of
avthorized but unissued shares of Common Steck shall not be sufficient to effect the convergion
of alf thep outstarxling shares of the Series Preferred, In addition to such other remedies as shall
be available 1o the holder of such Series Preferred, the Company will take such corporate action
2s may be necessary o increase its anthorized but wmissued shares of Common Stock to such
number of shares as chall be sufficient for euch purpose.

(e} MNotices. Any notice requited by the provisions of this Section 5
shall be in writing and shall be desmed effectively givet: (i) upon personal delivery to the party
to be notified, (ity when sent by confirmed facsimile if sent duning nonnal business hours of the
recipient; if not, then on the next business day, (iif) five (5) days after having been sent by
registered -or certified mail, return receipt nequested, postage prepaid, or (iv) one (1) day after
depasit with a nattonally recognized overnight courier, specifying next day delivery, with
verification of receipt. All notices shall be addressed to each holder of record at the address of
such holder appearing on the books of the Company.

(0} Payment of Taxes. The Company will pay all taxes (other than

taxed based npon income) and other govemmenta] charpes that may be impozed with respect 1o

. the issue or delivery of shares of Common Stock upon conversion of shares of Series Prefened,

Lo excluding any tax or other govemmemtal charge imposed in comnection with any transfer

involved in the-igsue and delivery of shares of Common Stock in a name other than that in which
the shares of Series Praferred so converted were registered,

6. NO REISSUANCE OF SERIES PREFERRED.

No shares or shares of Series Preferred sequired by the Company by reason of
redemption, purchase, comversion or otherwise shall be reissued.

V-

A The liability of the directors of the Company for monstary damages shall be
¢liminated to the fullest extent under applicable law.

B. The Company is authorized to provide indemnification of agents (as defined in
Section 317 of the CGCL) for breach of duty to the Company and its stockholders through bylaw
provisions or thtough agresments with the agents, or through stockholder resolutions, or
otherwise, in excess of the indemnification ofherwise permitted by Section 317 of the CGCL,
subject, at any time or times that the Company is subject to Section 2115(b) of the CGCL, to the
limits on such excess indemnification set forth in Section 204 of the CGCL.
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C. Any repeal or modification of this Article V shall only be prdspe:ctive and shall
not affect the rights under this Articls V in effect at the time of the alleged occurrence of any
S action or omissian to aet giving rise to liability.

D. A director of this corporation shall not be personally liable to this corporation or
its stockholders for monectary damages for breach of fiductery duty as a director, except for
liability (i) for any breach of the director's dury of loyalty to this corporation or its stockholders,
(1) for acts or omissions not in good faith or that involve intentional misconduct of a knowing
violation of law, (jii) under Section 174 of the Delaware Genera] Corporation Law, or (iv) for
any transaction from which the director derived any improper personal benefit. If the Delaware
General Corporation Law is amended after approval by the stockholders of this Article V to
mtharize corporate action further eliminating or limiting the personal liability of directors, then
the liability of a director of this corporation shall be eliminated or limited to the fullest extent
penmitted by the Delaware Gernicral Corporation Law as so amended,

Any repeal or modification of the foregoing provisions of this Article V by the
stockholders of this corporation shall not adversely affect any right or protection of a director of
this corparation existing at the time of, or increase the liability of any director of this corporation
with respect to any acts or omissions of such direetor occirring prior to, such repeal or
modification. '

E. To the fullest extent permitted by applicable law, this corporation is auwthorized to
provide indemnification of (and advancement of expenses to) agents of this corporation (and any
other persons to which Delaware General Corporation Law permits this eorporation fo provide
indemnification) through Bylaw provisions, agreements with such agents or other persons, vote

. of stockholders or disinterested directors or otherwise, in excess of the indemnification and
(" advancement otherwise permitted by Section 145 of the Delaware General Corporation Law,
o subject only to limits created by applicable Detaware General Corporation Law {statutory or nion-
statutory), with respect to actions for breach of duty to this corporation, its stockholders, and

others.

Any =mendment, repeal or modification of the foregoing provisions of this
Article V shall not adversely affect any right or protection of a director, officer, agent, or other
person existing at the time of, or increase the Liability of any director of this corporation with,
Tespect 10 any acte or omissions of such director, officer or agent occurting prior to, such
amendment, repeal or modification, :

YL

For the management of the business and for the conduct of the affairs of the Compaty, -
and in further definition, limitation and regulation of the powers of the Company, of its directors
and of its slockhalders or any class thereof, as the case may be, it is further provided that:
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