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| Delcrware

The First State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT.
COPY QF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"ELYCAST COMMUNICATIONS CRPORATION", A CALIFORNIA
CORPORATION,

WITH AND INTQ "FLYCAST COMMUNICATIONS CORFORATION" UNDER THE
NAME OF "FLYCAST COMMUNICATIONS CORPORATION", A CORPORATION
ORGANIZED AND EXISTING UNDER THE LAWS OF THE STATE COF DELAWARE,
AS RECEIVED AND FILED IN THYIS QFFICE THE THIRTIETH DAY OF APRIL,

A.D. 1999, AT 9:01 O'CLOCK A.M.

Harriet Smith Windsor, Secretary of State
2896822 8100M AUTHENTICATION: 4757925
060432273 DATE: (05-19-06
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\ STALE QF DELAWARE
BECRETARY OF STATE
DIVISION OF CORFPQRATIONS

PILED 09:01 Em aafiggmw AGREEMENT AND PLAN OF MERGER
991171666 - 2986922 OF FLYCAST COMMUNICATIONS CORPORATION,
A DELAWARE CORPORATION,
and
FLYCAST COMMUNICATIONS CORPORATION,
A CALTFORNIA CORPORATION

This Agreement and Plan of Merger dated as of April 30, 1999 (the “Agreement”) is
between Flyeast Communications Corporation, a California corporation (“Flysast-Califormia™),
and Flyeast Communications Corporution, 3 Delaware corparation (“Flycast-Delaware™),
Flycast-Delawars and Flycast-California are sometimes refemred to in this Agrooment as the
“Constituent Comporations.”

RECITALS

A, Flycast-Delaware s & corparation duly organized and existing under the Juws of
the State of Delaware and has an authorized capital of 29,904,000 shares, 20,000,000 of which
gre designated “Common Stack,” £0.0001 par value, and 9,904,000 of which are designated
“Preferred Stack,” $0,0001 par value. The authorized Preferyed Stock is divided into series,
920,000 shares of which are designated Series A Preferred Stock, 5,500,000 shares of which are
designated Series B Preferred Stock, and 3,484,000 shares of which are designared Series C
Preferred Stock, As of the date hereof, 100 shares of Flyrast.Delaware Comrnon Stock were
issued and outstanding, all of which are held by Flycast-Californis, and no shares of Preferred
Stock were issued and owtstanding.

B.  Flycast-California is & corporation duly orpanized and existing under the laws of
the State of California and has an authorized capital of 29,904,000 shares, 20,000,000 of which
are designated “Common Stock,” $0.0001 par value, and 9,904,000 of which are designated
“Preferred Stock,” $0.0001 par value, The authorized Preferred Stock is divided into series,
920,000 shares of which are designated Scries A Preferred Stock, 5,500,000 shares of which are
designated Series B Preferred Stock, and 3,484,000 shares of which are designated Series C
Preferred Stock.  As of the date hereof, 2,698,702 shares of Common Stock were issued and
outstanding, 911,295 shares of Series A Preferred Stock were issucd and outstanding, 5,360,622
shares of Series B Preferred Stock were issned and outstanding and 1,996,344 shares of Series C
Preferred Stock were issued and outstanding.

C. The Board of Directors of Flycast-California has determined that, for the purpose
of effecting the reincorporation of Flycast-California in the Btatc of Delaware, it is advisable and
in the best interests of Flycast-Califoria that Flycast-California merge with and into Flycast-
Delavware tupon the terms and conditions provided in this Agreement,

D.  The respective Boards of Directars of Flycast-Delaware and Flycast-California
have approved this Agreement and have divected that this Agreement be submitted to a vote of
their respective stockholders and executed by the undersizmed officers.

0asiziioa «lw
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AGREEMENT

In consideration ut: the fnumal agreements and covenants set forth herein, Flycast-
Delaware and Flycast-California hereby agree, subject to the terms and conditions hereinafier set
forth, as follows:

1. Merger.

1.1 Merger. Inaccordance with the provisions of this Agrecment, the
Delaware General Corporation Law and the California General Corporation Law, Flycast-
Californiz shall be merged with and into Flycast-Delaware (the “Merger”), the separate existence
of Flycast-California shall cease and Fiycast-Delawsre shall be, and is sometimes referred to
below 2s, the “Surviving Corporation,” and the name of the Surviving Corporation shall be
Flycast Communications Carporation.

12  Filiog and Effectiveness. The Merger shall become effective upon,
corupletion of the following actions:

(8)  Adoption and approvel of this Agreement and the Merper by the
stockholders of each Constituent Corpovation in accordance with the applicable requirements of
the Delaware Gencral Corporation Law and the California General Corporation Law;

(b)  The satisfaction or waiver of all of the ¢onditions precedent to the
consummation of the Merger as specified in this Agreement; and

()  The filing with the Secretary of State of Delaware of an executed
Certificate of Merger or an executed counterpart of this Agreement meeting the requirements of
the Delaware General Corporation Law.

The date and time when the Merger becomes effective is referred ta in this Agreement as
the “Effective Date of the Merger.”

1.3 Effect of the Merger, Upon the Effective Date of the Mexger, the
separate existence of Flycast-Californiy shall ¢case and Flycast-Delaware, as the Surviving
Corporation, (a) shall continue to possess all of its assets, rights, powers and property as
constituted imrmediately prior to the Effective Date of the Merger, (b) shall be subject to all
actions previously taken by its and Flycast-California’s Board of Directors, (¢} shall succeed,
without other transfer, 1o all of the assets, rights, powets and property of Flyeast-California in the
manoer more fully set forth in Section 259 of the Delaware General Corporation Law, (d) shait
continue to be subject to all of the debts, liabilities and obligations of Flycast-Delaware as
constinmad immediately prior to the Effective Date of the Merger, and () shall succeed, without
other transfer, to all of the debis, liabilities and obligations of Flycast-Californiz in the same
manner as if Flycast-Delaware bad itself incurred them, el as more fully provided under the
applicable provisions of the Delaware General Corporation Law and the Califamia General
Corporation Law.

035123103 -2
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2. Charter Dlocuments, Dirvectors and Officers

21 Certificate of Incorporation. The Certificate of Incorporation of Flycast.
Delaware as in effect immedistely prior to the Effective Date of the Merger shall continue in fisl]
force and effect as the Certificate of Incorporation of the Surviving Corporation until duly
amended in sccordance with the provisions thereof and applicable law.

22 Bylaws. The Bylaws of Flycast-Delaware as in effect immediately prior to the
Effective Date of the Merger shall continue in full force and effect as the Bylaws of the
Surviving Cotporation until duly amended in accordance with the provisions thereof and
applicable law.

2.3 Directors and Qfficers. The directors and officers of Flyeast-Delaware
immediately prior to the Effective Date of the Merger shall be the directors and officers of the
Surviving Corporation until their sucsessors shall have been duly elécted and qualified or as
otberwise provided by law, the Certificate of [nc¢orporation of the Surviving Corporadon or the
Bylaws of the Swviving Corporation.

3. Manner of Conversion of Stock

3.1  Flycast-Cslifornia Common Stock. Upon the Effective Date of the Merger,
each one share of Flyeast-Califerniz Common Stock issued and outstanding immedialely prior
thereto shall, by virtue of the Merger and without any action by the Constituent Corporations, the
holder of such share or any cther person, be convertsd into and exchanged for one fidly peid and
nopassessable share of Common Stock, $0,0001 par value, of the Surviving Corporation. No
frectional share interests of the Surviving Corporation shall be issued. Any fractional share
interests to which a holder would otherwise be entitled shall be aggregated so that no Flycast-
California shareholder shall receive eash in an amount greater than the value of one (1) full share
of Flycast-Delaware Common Stock,

32  Flycast-California Preferred Stock. Upon the Effective Date of the Merger,
each share of Flycast-California Series A Preferred Stock, Serdes B Prefirved Stock and Series C
Preferred Stock issued and outstanding immediately prior thereto, which shaves are convertible
into such number of shares of Flycast-Califomie Comroon Stock as set forth in the Flycast.
California Articles of Incorporation, as amended, shell, by virtue of the Merger and without any
action by the Constituent Corporations, the holder of such shares or any other person, be
copverted into and exchanged for onc fully paid and non-assessable share of Serics A Preferred
Stock, Series B Preferred Stock and Series C Preferred Stock of the Swrviving Corporation,
$0.0001 par value, respectively, having such rights, preferences and privileges as set forth ic the
Certification of Incorporation of the Surviving Corporation, which shates of Preferred Stock
shall be convertible into the same number of shares of the Surviving Corporation’s Common
Stack, $0.0001 par value a5 such share of Flycast-California Pyeferred Siock was convertible into
shares of Flycast-Californie common stock immediately prior 1o the Effective Date of the
Merger, subject to adjustment pursuant to the terms of the Certificate of Incorporation of the

Surviving Corporation.

045123103 -3
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3.3 Flycast-California Options, Stock Purchase Rights and Convertible

Securities.

(@  Upon the Effective Date of the Merger, the Surviving Corporation shall
assume the obligations of Flycast-California under Flycast-California’s Amended and Restated
Investors* Rights Agreement, dated December 30, 1998, 1997 Stock Option Plan, 1999 Stock
Option Plan, 1999 Employes Stock Purchase Plan and 1999 Directors’ Stock Option Plan and all
other emplayee benefit plans of Flycast-California. Each outstanding and unexercised option,
other right to purchase, or security convertible into, Flycast~Californiz Common Stock or
Prefemred Stock (a “Right") shall become, subject to the provisions in paragraph (c) hereof, an
option, right 1o purchase, or a security convertible into the Surviving Corporation”s Common
Stock or Prefetred Stock, respectively, on the basis of one share of the Surviving Corporation’s
Common Stock or Preferred Stock, as the case may be, for cach one share of Flycast-California
Common Stock or Preferred Stock, issuable pirsuant to any such Right, on the same tetns and
conditions and at an exercise price equal to the exercisc price epplicable to any such Flycast-
California Right at the Effective Date of the Merger. This paragraph 3.3(a) shall not apply to
Flycast-Celifornta Comtmon Stock of Preferred Stock. Such Cormmon Stock and Preferred Stock
are subject to paragraph 3.1 and 3.2 hereof, respectively.

. (b) A number of shares of the Surviving Corporation’s Common Stock and

Preferred Stock shall be reserved for issuance upon the exercise ar conversion of Rights equal to
the number of shares of Flycast-California Common Stock and Preferred Stock so zeserved
immediately prior to the Effective Date of the Merger.

(¢)  The assumed Rights shall not entitle any holder thereof w a fractional
share upon exercise or conversion unless the holder was entitled to 8 fractional iprerest
immediately prior to the Merger, In lieu thereof, any fractional share interests to which a holder
of an assurged Right (other than an option issued pursuant to Flyeast-Delaware's 1997 Stock
Option Plan, 1999 Stock Option Plan or 1999 Directors® Stock Option Plan} would otherwise be
entitled upon excrcise or conversion shall be aggregated (but only with other similar Rights
which have the same per share terms). To the extent thar after such aggregation, the holder
wotuld still be entitied to a fractional share with respect thereto upon exercise or conversion, the
holder shall be entitled upon the exexcise or conversion of all such assumed Rights pursuant to
their terms (a5 modified herein), to one full shave of Common Stock or Prefrured Stock in liew of
such fractional share. With respect to each elass of such similar Rights, no holder will be entitled
to more than one fill share in licu of 2 fractional share vpon exercise or conversion. |

Notwithstanding the foregoing, with respect to options issued under the Flycast-
California 1997 Stock Option Plar or 1999 Stock Option Plan that are assumed in the Merger,
the number of shares of Common Stock to which the holder would be otherwise entitled upon
cxercise of each such assumed option following the Merger shall be rounded dowt: to the nearest
whole number and the exercise price shall be rounded up to the nearest whole cent. In addition,
no “additional benefits” (within the meaning of Section 424(2)(2) of the Internal Revenus Cods
of 1986, as amended) shall be accorded to the optionees pursuant 10 the assumption of their
options.
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34  Flycast-Delaware Common Stock. Upon the Effective Date of the Merger, each
§=ha.re of Common Stock, $0.0001 par value, of Flycast-Delaware issued and sutstanding
urmediately prior thereto shall, by virtue of the Merger and without any action by Flycast-
Delaware, the bolder of such shares or any other person, be canceled and returned to the status of
anthorized but unissued shares.

3.5  Exchange of Certificates. After the Effective Date of the Merger, each holder of
n outstanding certificate representing shares of Flycast-California Comemon Stock or Preferred
Stock may be asked to sumender the same for cancellation to an exchange agent, whose name
will be delivered to holders prior to any requested exchange (the “Exchanpe Agent™), and each
such holder shall be entitled to receive in exchange therefor & certificate or certificates
representing the aumber of shares of the appropriate class and series of the Surviving
Corporation’s capital stock into which the surrendered shares were converted as herein provided.
Until so surrendered, each outstanding certificate theretofore representing shares of Flycast-
Californja capital stock shall be deemed for all purposes ta represent the number of whele shares
of the appropriate class and series of the Surviving Corporation’s capital stock into which such
shares of Flycast-California eapital stock were convertzd in the Merger.

The registered owner on the books and records of the Surviving Corporation or the
Exchange Agent of any such outstanding certificate shall, until such certificate shall have been
surrendered for transfer or conversion or otherwise accounted for to the Surviving Corporation or
the Exchange Agent, have and be ertitled to exercise any voting and other rights with repect to
and to receive dividends and other distributions upon the shares of capital stock of the Surviving
Corporation represented by such oytstanding certificate as provided above,

‘ Each certificate representing capital stock of the Surviving Corporation so issued in the
Mcrger shall bear the same legends, if any, with respect to the restrictions on wansferability as
the certificates of Flyeast-California so converted and given in exchange therefor, unless
otherwise determined by the Board of Directors of the Surviving Corporation in compliance with
applicable laws, '

Tf any certificate for shares of Surviving Corporation’s stock is to be issued in 2 name
other than that in which the certificats surrendered in exchange therefor is registered, it shall be a
condition of issuance thereof that the certificate so surrendeted shall be properly endorsed and
otherwise in proper form for transfer, that such transfer otherwise be proper and comply with
applicable securities laws and that the person requesting such transfer pay to the Exchange Agent
any transfer or other taxes payable by reason of the issupnce of such new certificats in a pame
other than that of the registered holder of the certificate surrendered or establish to the
satisfaction of the Surviving Corporation that such tax has been paid or is not payable.

4. General

4.1 Covenants of Flycast-Delaware. Flycast-Delaware covenants and agrees that it
will, on or before the Effective Date of the Merger:
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. (2  Qualify 10 do business s a foreign carporation in the State of California
and irrevocably appeint an agent for service of process as required under the provisions of
Section 2105 of the California General Corporation Law.

(t)  File any and all documents with the California Franchise Tax Board
necessary for the assamption by Flycast-Deleware of all of the franchise tax [iabilities of Flycast-
Californis; and

(&)  Take such other actions as may be required by tha Californiz General
Corporation Law,

42  Further Assurances. From time to time, as and when required by Flycast-
Delaware or by s successors or assigns, there ghall be executed and delivered on behalf of
Flycast-Californiz such deeds apd other instruments, and there shall be taken or caused wa be
taken, by it such further and other actions, as shall be appropriate or necessary in order to vest or
perfect in or conform of record or otherwise by Flycast-Delaware the title 1o and possession of all
the property, interests, assets, rights, privileges, immunities, powers, franchises and authorty of
Flycast-Califomis and otherwise to carry out the purposes of this Agreement, and the officers
and directors of Flycast-Delaware are fully anthordzed in the name and on behalf Flycast-
California or otherwige to take any and all such action and to execute and deliver any and all
such deeds and other instruments.

43  Abandonment. At any time befors the Effective Date of the Merger, this
Agreement may be teminated and the Merger may be abandoned for any reason whatsoever by
the Board of Directors of either Flyeast-California or Flycast-Delaware, or both, notwithstanding
the approval of this Agreement by the sharcholders of Flyeast-California or by the sole
stockholder of Flycast-Delaware, or by both.

44  Amendment. The Boards of Directors of the Constituent Corporgtions may
arnend this Agreement at any time prior to the filing of this Agreement {or certificate in ley
thereof) with the Secretary of State of the State of Delaware, provided that zn amendment made
subsequent to the adaption of this Agteement by the stockholders of either Constituent
Corporation shall pot: (a) alter or change the amount or kind of shares, securities, cash, property
and/or rights to be received in exchange for or on conversion of all or any of the shares of any
class or series thereof of such Constituent Corporation, (b) altet ot ¢change any term of the
Certificate of Incorporation of the Surviving Corporation to be effected by the Merger, or
{c) alter or change any of the terms and conditions of this Agresment if such alteration or change
would adversely affect the holders of any class of shares or serics of capital stock of such
Constituent Corporation.

45  Registered Office. The registered office of the Surviving Corporation in the
State of Delaware is located at The Corporstion Trust Company, 1209 Orange Street,
Wilmington, Delaware, 19801, and The Corporation Trust Company is the registered agent of the
Surviving Corporation at such address.

0351231.03 .
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4,6 FIRPTA Notification.

(2)  Onthe Effective Date of the Merger, Flycast-Califomia shall delivey to
Flycast-Delaware, as agent for the shareholders of Flycast-California, a propetly cxecuted
starenent (the “Statemnent”) in substantially the form attached hereto as Exhibit A, Flycast-
Delaware shall retain the Staternent for & period of not less than seven years and shall, upon
request, provide a copy thereof ta atty person thet was a shareholder of Flycast-California
immediately prior 1o the Merger. In consequence of the approval of the Merger by the
sharcholders of Flycast-California, (i) such sharcholders shall be considersd to have requested
that the Statement be delivered to Flycast-Delaware as their agent and (ij) Flycast-Delaware shall
be considered to have received a copy of the Staternent at the request of Flycast-Califoria
shareholders for purposes of satisfying Flycasi-Delaware’s obligations under Treasury
Regulation Scction 1.1445-2(c)(3).

()  Flycast-California shall deliver 1o the Internal Revenue Service a notice
regarding the Staternent in sccordance with the requiremnents of Treasury Regulation Section
1.897-2(h)(2).

47  Agreement. Exccuted copies of this Apgresment will be on file at the principal
place of business of the Surviving Corporation at Flycast Communications Corparation, 181
Fremont Styeet, San Francisco, California 94105 and copies thercof will be fumished to any

stockholder of either Constituent Corporation, upon request and without cost.

4.8  Governing Law; Jurisdiction, This Agreement and all acts and fransagtions
purstiant hereto and the rights and obligations of the parfies hereto shall be governed, conswusd
and interpreted in accordance with the laws of the State of California, without giving effect 10
principles of conflicts of law, Each of the parties to this Agreement consents to the exclusive
jurisdiction and vemue of the cotuts of the state and federal courts of San Francisco Connty,
Califoreia,

49  Connterpavts. This Agreerent may be cxecited in two of mors congterparts,
each of which shall be deemed an original and all of which together shall constitute one
instrument.

0351231.03 7=
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The undersigned authorized representatives of the Constituent Corporation have excruted
and acknowledged this Agreemen: as of the date first set forth above.

035123103
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Flyeast Communications Corporation, &
Delaware corporation

Gl

George R. Garrick,
President and Chief Executive Officer

Flycast Communications Corporation, 2
California corporation

(ela

George R. Garrick,
President and Chief Executive Officer
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EXHIBIT A - FORM OF FIRPTA CERTIFICATE
, 1599

Assistant Commissioner (Intemnational)
Director, Office of Compliance
OF:L:C:E:666

950 L’Enfant Plaza South, S.W.
COMSAT Building

Washington, D.C, 20024

NOTICE TO THE INTERNAL REVENUE SERVICE OF FLYCAST
COMMUNICATIONS CORPORATION, UNITED STATES REAL PROPERTY
HOLDING CORPORATION STATUS UNDER TREASURY REGULATION 1.897-

2(E)(2)
Dear Sir;

1. This Notice is being filed by Flycast Conununications Corporation, a California
Corperation, (“Target") pursuant to section 1.897-2(h)(2) of the Treasury Regulations
promulgated under the [nternal Revenue Code of 1986, as amended (the “Code™),

2, The undersigned, on behalf of Target hereby declares that stock of Target is not a
United States real property interest within the meaning of section 827 of the Code because Target
is not and has aot been a United States rea] property holding corperation as that term is defined
in section 897(c) (2) of the Code during the applicable period specified in section 897(c) (1) (A)
(i) of the Code.

3, Target’s United States taxpayer identifying number is: 77-0431028
4, Target’s address is: | '

181 Fremont Street
San Francisco, CA 941035

5. In connection with the acquisition of Target by Flycast Communications
Corporation, 2 Delaware Corporation (“Acquirer”), the undersigned provided the attached
staternent to Acquiror declaring that an interest in Target is not a United States rea] property
interest. The statement was voluntarily provided in response to a request from the transferes,

Acquiror under Regulation 1. 1445-2(c) (3) (i}.
Acquiror's United States taxpayer identifying number is: 77-0431028

9351231.02
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Acquiror’s address is:

181 Fremont Street
San Francisco, CA 94105

6. No supplemental statements pursuant to Treasury Regulations section 1.897-2(h)
(5) are required 1o be filed berewith, '

7. Under penalties of perjury the undersigned declares that he has examined this
certification, and the attachment hereto, and to the best of his knowledge and belief they are true,
correet and complete. The undersigned further declares that ke is a responsible officer and that
he has authority to sign this document on behalf of Target,

A copy of the statement provided pursnant to Treasury Regulation §§1.897-2(h)(2) and
1.1445-2(c)(3)({} is attached.

Flyeast Communications Corporation,
a California Corporation

Gearge R. Garrick, President and Chief
Executive Officer

| 0351231.08 -2~
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Flycast Communications Curporaﬁoh
A Delaware Corporation
OFFICERS’ CERTIFICATE OF APPROVAL OF MERGER
George R, Garrick and Jeffrey Y. Suto certify that

1. They are the President and Chief Executive Officer and the Secretary,
respectively, of Flycast Communications Corporation, a corporation organized under the laws of
the Stare of Delaware.

2, The corporation has authorized two classes of stock, designated “Common Stock™
and “Preferred Stock,” respectively.

3. Tbere are 100 shares of Common Stock ourstanding and entitled to vote on the
Agreement end Plan of Merger attached hereta (the “Merger Asreement™). There are no shares
of Preferred Stock ourstanding.

4, The principal terms of the Mesger Agreement were approved by the Board of
Directors and by the votc of a number of shares of cach class and series of stock which equaled
or exceeded the vots required.

5. The percentage vore required was more than 50% of the votes entitled to be cast
by holders of outstanding shares of Commeon Stock.

George R. Garrick and Jeffrey Y, Suto finther declare under penalty of pefjury under the
laws of the States of Delaware and California that each has read the foregoing certificate and
knows the contents thereof and that the same is true and correct of cach’s own knowledge.

Exccuted in Menlo Park, California on 49Til 30 1905

Gt

George K. Garrick, President and
Chief Execintive Officer

Jeffrey Y. Suto, Se
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Flycast Cornmunications Corporation
A Califorais Corporation
OFFICERS’ CERTIFICATE OF APPROVAL OF THE MERGER

George R. Garrick and Jeffrey Y. Suto cestify that:

L They are the President apd Chief Executive Officer and the Secretary,
rezpectively, of Flycast Commuaications Corporation, a torporation orgenized under the laws of
the State of California.

2. The corporation hag authorized two classes of stock, designated “Common Stock”
and “Preferred Stock,” respectively.

3. There were 2,663,837 shares of Common Stock and 8,236,682 shares of Preferred
Stock outstanding as of the record date (the “Record Date™) and entitled to votz by written
consent of the shareholders whereby the Agreement and Plan of Merger attached hereto (the

“Merger Agreement”) was approved.

4, The principal terms of the Merger Agreement were approved by the Board of
Directars and by the vote of s number of shares of cach ¢lass and series of stock which equaled
or exceeded the vote required.

5. The percentage vote required was more than 50% of the outstanding shares of
Common Stock and more than 50% of the outstanding shares of Preferred Stock, voting as

ssparate classes,

George R, Garrick and Jeffrey Y. Suto farther declare under penaity of perjury under the
laws of the States of California and Delawere that cach has read the forepoing certificate and
knows the contents theyeof and that the same {5 true and correct of his own knowledge.

Executed in Menlo Park, California on _April 30 , 1999,

@l

George R., Garrick, President and
Chief Executive Officer

Jeffey Y. Suto,’ Sucferbry
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