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MINUTE BOOK OF
AKIMBI SYSTEMS, INC.

A. CERTIFICATE OF INCORPORATION

1. Certificate of Incorporation of Akimbi Systems, Inc., as filed with the Secretary of State of the
State of Delaware on September 7, 2004.

2. Amended and Restated Certificate of Incorporation, as filed the Secretary of State of the State of
Delaware on December 20, 2004,

3. Second Amended and Restated Certificate of Incorporation, as filed the Secretary of State of the
State of Delaware on October 18, 2005.

BY043130.028
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The Tirst State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF INCORPORATION OF "ARIMBI SYSTEMS,
INC.", FILED IN THIS OFFICE ON THE SEVENTH DAY OF SEPTEMBER,
A.D. 2004, AT 1:11 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
KENT COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State

3851315 8100 AUTHENTICATION: 3335465

040647115 DATE: 09-07-04
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State of Delaware
Secretary of State
Division of Corporations
Delivered 01:41 PM 08/07/2004
FILED 01:11 PM 09/07/2004
SRV 040647115 - 3851315 FILE

CERTIFICATE OF INCORPORATION
OF
AKIMBI SYSTEMS, INC.

ARTICLE I
The name of this Corporation is Akimbi Systems, Inc.
ARTICLE 11

The address of the registered office of the Corporation in the State of Delaware is 15 East
North Street, City of Dover, County of Kent, Delaware 19901. The name of its registered agent
at that address is Incorporating Services, Ltd.

ARTICLE III

The purpose of this Corporation is to engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law of Delaware.

ARTICLE IV

The Incorporator of the Corporation is Prashant Gupta. The address of the Incorporator
is:
101 Jefferson Drive
Menlo Park, California 94025

ARTICLE V

The corporation is authorized to issue only one class of capital stock, which shall be
designated "Common Stock.” The total number of such shares of Common Stock which the
corporation is authorized to issue is 12,000,000 shares, par value $0.0001 per share.

ARTICLE VI

To the fullest extent permitted by the General Corporation Law of Delaware, as the same
may be amended from time to time, a director of the Corporation shall not be personally liable to
the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a
director. If the General Corporation Law of Delaware is hereafter amended to authorize, with or
without the approval of a corporation's stockholders, further reductions in the liability of the
Corporation's directors for breach of fiduciary duty, then a director of the Corporation shatl not

be liable for any such breach to the fullest extent permitted by the General Corporation Law of
Delaware, as so amended.
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Any repeal or modification of the foregoing provision of this Article VI, by amendment
of this Article VI or by operation of law, shall not adversely affect any right or protection of a
director of the Corporation with respect to any acts or omissions of such director occurring prior
to such repeal or modification.

ARTICLE VIl

To the fullest extent permitted by applicable law, the Corporation is authorized to provide
indemnification of (and advancement of expenses to) directors, officers, employees and other
agents of the Corporation (and any other persons to which Delaware law permits the Corporation
to provide indemnification), through bylaw provisions, agreements with any such director,
officer, employee or other agent or other person, vote of stockholders or disinterested directors or
otherwise, in excess of the indemnification and advancement otherwise permitted by Section 145
of the General Corporation Law of Delaware, subject only to limits created by applicable
Delaware law (statutory or nonstatutory), with respect to actions for breach of duty to a
corporation, its stockholders, and others.

Any repeal or modification of any of the foregoing provisions of this Article VII, by
amendment of this Article VII or by operation of law, shall not adversely affect any right or
protection of a director, officer, employee or other agent or other person existing at the time of,
or increase the liability of any director of the Corporation with respect to any acts or omissions of
such director, officer or agent occurring prior to such repeal or modification.

ARTICLE VIII

The Corporation is to have perpetual existence.
ARTICLE IX

The Corporation reserves the right to amend, alter, change or repeal any provision
contained in this Certificate of Incorporation, and other provisions authorized by the laws of the
State of Delaware at the time in force may be added or inserted, in the manner now or hereafter

prescribed by statute, and all rights conferred upon stockholders herein are granted subject to this
reservation.

ARTICLE X

In furtherance and not in limitation of the powers conferred by the laws of the State of
Delaware, the Board of Directors of this Corporation is expressly authorized to adopt, amend or
repeal the bylaws of the Corporation, but the stockholders may adopt additional bylaws and may
amend or repeal any bylaw whether adopted by them or otherwise.

BY(42510.006 -2-
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ARTICLE XI

The number of directors that will constitute the whole Board of Directors shall be
designated in the Bylaws of the Corporation. Vacancies created by the resignation of one or
more members of the Board of Directors and newly created directorships, created in accordance
with the Bylaws of this Corporation, may be filled, by the vote of majority, although less than a
quorum, of the directors then in office or by a sole remaining director. Elections of directors
need not be by written ballot unless otherwise provided in the Bylaws of the Corporation.

ARTICLE XII

Meetings of stockholders may be held within or without the State of Delaware, as the
Bylaws may provide. Advance notice of new business and stockholder nominations for the
election of Directors shall be provided in the manner and to the extent provided in the Bylaws of
the Corporation. Any action required by the General Corporation Law of Delaware to be taken at
any annual or special meeting of stockholders of a corporation, or any action that may be taken at
any annual or special meeting of such stockholders, may be taken without a meeting, without
prior notice, and without a vote if a consent in writing, setting forth the action so taken, is signed
by the holders of outstanding stock having not less than the minimum number of votes that
would be necessary to authorize or take such action at a meeting at which all shares entitled to
vote thereon were present and voted, provided, however, that an action by written consent to
elect directors, unless such action is unanimous, may be in lieu of holding of an annual meeting
only if all of the directorships to which directors could be elected at an annual meeting held at the
effective time of such action are vacant and are filled by such action.

ARTICLE XIII

Stockholders of this Corporation shall not be entitled to cumulate their votes for the
election of directors or any other matter submitted to a vote of the stockholders.

ARTICLE XIV

Preemptive rights shall not exist with respect to shares of capital stock or securities
convertible into the capital stock of this Corporation, whether now or hereafter authorized.

ARTICLE XV

The books of the Corporation may be kept (subject to any statutory provision) outside the
State of Delaware at such place or places as may be designated from time to time by the Board of
Directors in the Bylaws of the Corporation.

A o o ok ok dfe dke ok o K
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The undersigned hereby further declares and certifies under penalty of perjury that the
facts set forth in the foregoing certificate are true and correct to the knowledge of the
undersigned, and that this certificate is the act and deed of the undersigned.

Executed on this 7" day of September, 2004.

N AN

Prashant (wp‘t’a, Sqle Incorporator
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Delaware

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "AKIMBI SYSTEMS, INC.",
FILED IN THIS OFFICE ON THE TWENTIETH DAY OF DECEMBER, A.D.
2004, AT 5:12 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

KENT COUNTY RECORDER OF DEEDS.

\,Z/M' M %-W
Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 3565262

3851315 8100

040923742 DATE: 12-20-04
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State of Delaware
Sacretary of State
Division of Corporations
Delivered 05:19 PM 12/20/2004
FTILED 05:12 PM 12/20/2004
SRV 040923742 - 3851315 FILE
AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
AKIMBI SYSTEMS, INC,,

a Delaware Corporation

The undersigned does hereby certify on behalf of Akimbi Systems, Inc.
(the "Corporation™), a corporation organized and existing under the Delaware General
Corporation Law, as follows:

FIRST: That the undersigned is the duly elected and acting Chief
Executive Officer of the Corporation.

SECOND:  That the Certificate of Incorporation of the Corporation was originally
filed with the Secretary of State of the State of Delaware on September 7, 2004,

THIRD: That pursuant to Sections 242 and 245 of the General Corporation Law
of the State of Delaware, the Certificate of Incorporation of the Corporation, as amended to
the date of the filing of this certificate, is hereby amended and restated in its entirety as set
forth in Exhibit A hereto.

FOURTH: That the Amcndment and Restatement of the Certificate of
Incorporation of the Corporation as set forth in Exhibit A hereto has been duly adopted and
approved by the board of directors and stockholders of the Corporation in accordance with
the applicable provisions of Sections 141, 228, 242 and 245 of the Delaware General
Corporation Law.

The undersigned hereby further declares and certifies under penalty of perjury that the
facts set forth in the foregoing certificate are true and correct to the knowledge of the
undersigned, and that this certificate is the act and deed of the undersigned.

Executed in Menlo Park, California on this 17th day of December, 2004.

By:/s/ James Phillips
James Phillips
President and CEO

BYU43360 013
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EXHIBIT A
ARTICLE ]
The name of the Corporation is Akimbi Systems, Inc.
ARTICLE 11
The address of the registered office of the Corporation in the State of Delaware is
3500 South Dupont Highway, City of Dover, County of Kent, 19901. The name of its
registered agent at such address is Incorporating Services, Ltd.

ARTICLE 111

The purpose of the Corporation is to engage in any lawful act or activity for which a
corporation may be organized under the Delaware General Corporation Law.

ARTICLE IV

(A)  Classes of Capital Stock

The Corporation is authorized to issue 42,700,000 shares of capital stock in the
aggregate. The capital stock of the Corporation shall be divided into two classes, designated

"Common Stock" and "Preferred Stock." The number of shares of Common Stock that the -

Corporation is authorized to issue is 28,600,000, The number of shares of Preferred Stock
that the Corporation is authorized to issue is 14,100,000, all of which shall be designated as
Series A Preferred Stock ("Series A Preferred”). The Common Stock and Preferred Stock
shall each have a par value of $0.0001 per share. The Corporation shall from time to time in
accordancc with thc laws of the Statc of Dclaware increase the authorized amount of its
Commmon Stock if at any time the number of shares of Common Stock remaining unissued
and available for issuance shall not he sufficient to permit conversion of the Preferred Stock
in accordance with Section 4 of Division (B) below. Subject to Section 6 of Division (B)
below, the number of authorized shares of Common Stock may be increased or decreased
(but not below the number of sharcs of Common Stock then outstanding or rescrved for the
exercise of options or warrants or conversion of the Series A Preferred) by the affinnative
vote of the holders of a majority of the stock of the Corporation entitled to vote thereon,
voting as a single class (and not as a separate individual class of solely holders of Common
Stock, excluding those holders of equity securities who may be entitled to vote thereon as
provided in this Certificatc of Incorporation), as provided by Scction 242(b)(2) of the
Delaware General Corporation Law.

(B) Rights, Preferences, Privileges and Restrictions of Preferred Stock

The relative rights, preferences, privileges and restrictions granted to or imposed upon
the respective series of Preferred Stock or the holders thereof are as follows:

BY43360 U013
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1. Dividends

(a) The holders of Series A Preferred shall be entitled to receive dividends
at the rate of eight percent (8%) of the Original Issue Price per share of the Series A Preferred
Stock (as adjusted for any stock dividends, combinations or splits with respect to such shares)
per annum, payable out of funds legally available therefor. Such dividends shall be payable
when, as, and if declared by the board of directors, acting in its sole discretion. The right to
receive dividends shall not be cumnulative, and no right shall accrue to holders of any shares
by reason of the fact that dividends on such shares are not declared and paid in any prior year.
No dividend shall be paid or declared and set aside in any period with respect to the Common
Stock unless and until dividends have been paid or declared and set aside for payment in such
year with respect to each outstanding share of Preferred Stock at the dividend rates set forth
above.

b After payment of dividends at the annual rates set forth above, any
additional dividends declared shall be distributed among all holders of Preferred Stock and
Common Stock in proportion to the number of shares of Common Stock that would be held
by each such holder if all shares of Preferred Stock were converted into Common Stock
pursuant to Section 4 hereof.

(¢) If at the time any shares of Preferred Stock are converted into
Common Stock there are any declared but unpaid dividends on such shares, then the
Corporation at its option shall either pay the unpaid dividends or issue additional shares of
Common Stock in the amount of the unpaid dividends at the applicable fair market value for
such shares as then in effect.

2. Liquidation

(a) In the event of any Liquidation, dissolution or winding up of the
Corporation, either voluntary or involuntary, the holders of the Series A Preferred shall be
entitled to receive, prior and in preference to any distribution of any of the assets or surplus
funds of the Corporation to the holders of the Common Stock, the amount of $0.26 per share
(as adjusted for any stock dividends, combinations or splits with respect to such shares, the
"Original Issue Price"), plus all declared but unpaid dividends on such shares. If the assels
and funds available for distribution to the holders of the Preferred Stock shall be insufficient
to pay the stated preferential amounts in full, then the entire assets and funds of the
Corporation legally available for distribution shall be distributed to the holders of the

Preferred Stock in proportion to the preferential amount each such holder would otherwise be
entitled to receive.

(b)  Afier the preferential amounts have been paid in full to the holders of
the Preferred Stock in accordance with paragraph (a) of this Section 2, all remaining assets of
the Corporation legally available for distribution shall be distributed among the holders of the
Common Stock and the Preferred Stock ratably in proportion to the number of shares of
Common Stock actually held or into which sharcs of Preferred Stock held by them would
then be convertible in accordance with Section 4 below until such time as the holders of

BY043360 013 -2-
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Series A Preferred have received an aggregate distribution pursuant to paragraphs (a) and (b)
of this Section 2 of $0.78 per share (as adjusted for any stock dividends, combinations or
splits with respect to such shares).

(¢)  After the preferential amounts have been paid in full to the holders of
Series A Preferred and Common Stock as set forth above, all remaining assets of the
Corporation shall be distributed ratably among the holders of the Common Stock.

(d)  For purposes of this Section 2, a liquidation, dissolution or winding up
of the Corporation shall he deemed to include any of the following, whether in a single
transaction or through a series of related transactions: (i) the Corporation's sale of all or
substantially all of its assets, (ii) the acquisition of the Corporation by another entity (other
than a reincorporation for the purpose of changing thc Corporation's domicile) by means of
merger or other form of corporate reorganization in which the outstanding shares of the
Corporation are exchanged for securities or other consideration issued by or on behalf of the
acquiring entity as a result of which the stockholders of the Corporation immediately prior to
such transaction hold less than fifty percent (50%) of the voting power of the surviving or
resulting corporation, (iii) transfcr to a person or group of affiliated persons (other than an
underwriter of the Corporation's securities), of the Corporation's securities if, as a result of
which the stockholders of the Corporation immediately prior to such transaction hold less
than fifty percent (50%) of the voting power of the Corporation, and (iv) the perpetual,
exclusive and irrevocable licensing of all or substantially all of the Corporation's intellectual
property to a third party (any such event, a "Deemed Liquidation"). Notwithstanding the
foregoing, the holders of sixty-six and two-thirds percent (66 2/3%) of the then outstanding
Series A Preferred may waive the classification of any transaction, as a liquidation,
dissolution or winding up of the Corporation, including any Deemed Liquidation, and
thereby waive the effects of this Section 2 with respect to such transaction. For the sake of
clarification, an equity financing in which the Corporation is the surviving entity and the
primary purpose of which is raising capital shall not be considered a Deemed Liquidation
hereunder.

(e) Unless otherwise specified in a definitive agreement approved by the
stockholders of the Corporation in accordance with the Delaware General Corporation Law
and the Corporation’s Certificate of Incorporation and bylaws as then in effect, the value of
any securitics to be delivered to the stockholders pursuant to this Scction2 shall be
determined as follows:

4] If listed on a national securities exchange or the Nasdaq
National Market, SmallCap or BBX, then the value shall be deemed to be the average of the
closing prices of the securities on such exchange over the thirty (30) day period ending three
(3) days prior to the closing of such transaction;

(ii)  If activcly traded over the counter, the value shall be deemed to

be the average of the closing bid prices over the thirty (30) day period ending three (3) days
prior to the closing of such transaction; and

BY043360 013 -3-
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(iii)  If there is no active public market, then the value shall be the
fair market value thereof as determined in good faith by the Corporation's board of directors.

Notwithstanding the above, the method of valuation of securities
subject to investment letters or other similar restrictions on free marketability shali take into
account an appropriate discount (as determined in good faith by the Board of Directors) from
the market value as determined pursuant to the preceding clauses (i), (i1) and (iii), so as to
reflect the approximate fair market value thereof.

(f)  Notwithstanding Section 1 above, this Section 2, and Section 6 below,
the Corporation may at any time, out of funds legally available for such purpose, repurchase
shares of Common Stock issued to or held by officers, directors, employees or other service
providers upon termination of their employment or services pursuant to agreements providing
the Corporation with such a right of repurchase, whether or not all declared dividends have
been paid or set aside for payment and whether or not all Preferred Stock required to be
redeemed by the Corporation has been redeemed or funds have been set aside for such

purpose.

3. Redemption
The Preferred Stock is not redccmable.

4, Conversion

(a) Right to Convert. Each share of Preferred Stock shall be convertible,
at the option of the holder thereof, at any time after the date of issuance of such share, at the
office of the Corporation or any transfer agent for such stock, into such number of fully paid
and nonassessable shares of Common Stock as is determined by dividing the Original Issue
Price for such series of Preferred Stock by the then effective Conversion Price for such Series
of Preferred Stock (such result, the "Conversion Rate"). The initial Series A Conversion
Price shall be $0.26. The Series A Conversion Price is subject to adjustment as provided in
Section 4.

(b)  Automatic Conversion. Each share of Preferred Stock shall be
automatically converted into shares of Common Stock at the then effective Conversion Rate
for such series (i) with the approval, by affirmative vote, written consent, or agreement, of the
holders of not less than sixty-six and two-thirds percent (66-2/3%) of the outstanding Series
A Preferred, or (ii) upon the effectiveness of a registration statement under the Securities Act
o1 1933, as amended, filed in connnection with a firm commitment underwritten initial public
offering of Common Stock for the account of the Corporation with a price per share of at
least $0.78 (as adjusted for any stock dividends, combinations or splits with respect to such
shares) and un aggregate offering price to the public of not less than $30,000,000 (prior to
deduction of underwriter commissions and offering expenses) (a "Qualified IPO").

(¢)  Mechanics of Conversion. No fractional shares of Common Stock
shall be issued upon conversion of the Preferred Stock. In liew of any fractional shares to

BY042360 013 -4-
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which the holder would otherwise be entitled, the Corporation shall pay cash equal to such
fraction multiplied by the then effective Conversion Price for such series of Preferred Stock.
Conversion of shares of Preferred Stock at the option of the holder thereof shall be effected
by delivery to the office of the Corporation or to any transfer agent for such shares of duly
endorsed certificates for the shares being converted and of written notice lo the Corporation
that the holder elects to convert such shares. Conversion shall be deemed to occur
immediately prior to the close of business on the date the shares and notice are delivered.
Automatic conversion of the Preferred Stock pursuant to Section 4(b) shall be effective
without any further action on the part of the holders of such shares and shall be effective
whether or not the certificates for such shares are surrendered to the Corporation or its
transfer agent. Holders entitled to receive Common Stock upon conversion of Preferred
Stock shall be treated for all purposes as the record holders of such shares of Common Stock
on the date conversion is deemed to occur. The Corporation shall not be obligated to issue
certificates evidencing shares of Common Stock issuable upon conversion of Preferred Stock
unless either (i) the certificates evidencing such shares being converted are delivered to the
Corporation or its transfer agent as provided above, or (ii) the holder (A)notifies the
Corporation or its transfer agent that such certificates have been lost, stolen or destroyed and
(B) executes an agreement, and at the Corporation's election provides a surety bond or other
sceurity, satisfactory to the Corporation to indemnify the Corporation from any loss incurred
by it in connection with such certificates. The Corporation shall, as soon as practicable after
the delivery of such certificates, or the agreement to indemnify in the case of a lost
certificate, issue and deliver to the holder of the shares of Preferred Stock being converted, a
certificate or certificates for the number of shares of Common Stock to which the holder is
cntitled and a check payable to the holder for any cash due with respect to fractional shares.

(d) Adjustments of Conversion Price for Certain Diluting Issuances,
Splits and Combinations. The Conversion Price of each series of Preferred Stock
designated shall be subject to adjustment from time to time as follows:

(i) Adjustment of Conversion Price Upon Issuance of
Additional Shares of Common Stock below the Conversion Price. If the Corporation
issues Additional Shares of Common Stock (including Additional Shares of Common Stock
deemed to be issued pursuant to Section 4(d)(i)(D)) without consideration or for a
consideration per share less than the Conversion Price for a given series of Preferred Stock in
effect immediately prior to such issuance, then and in such event, the Conversion Price shall
be reduced, concurrently with such issue, to a price (calculated to the nearest hundredth of a
cent) as set forth herein, unless otherwise provided in this Section 4.

(A) Adjustment Formula. Whenever the Conversion Price
for a given series of Preferred Stock is adjusted pursuant to this Section 4(d)(i), the new
Conversion Price for such series of Preferred Stock shall be determined by multiplying the
initial Conversion Price by a fraction, the numerator of which shall be the number of shares
of Common Stock outstanding immediately prior to such issue (the "Common Stock
Outstanding") plus the number of shares of Common Stock which the aggregatc
consideration received by the Corporation for the total number of Additional Shares of

BY043360 013 -5
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Common Stock so issued would purchase at the Conversion Price for such series of Preferred
Stock in effect immediately prior to such issue, and the denominator of which shall be the
number of shares of Common Stock Outstanding immediately prior to such issue plus the
number of such Additional Shares of Common Stock so issued. For the purpose of this
paragraph, the number of shares of Common Stock Outstanding shall be deemed to include
all Common Stock issued and outstanding, any Comman Stock issuable upon conversion of
issued and outstanding Preferred Stock, and any Common Stock issuable upon exercise or
conversion of all other outstanding Convertible Securities and Options whether vested or
unvested and whether or not immediately exercisable (assuming conversion of Convertible
Securities issuable upon exercise of Options therefor).

(B)  Special Definitions. For purposes of this Section 4, the
following definitions shall apply:

) "Oprions" shall mean rights, options or warrants
to subscribe for, purchase or otherwise acquire Common Stock or Convertible Securities.

(03] "Original Issue Date" shall mean the date on
which the first share of Series A Preferred was issued by the Corporation.

3) "Convertible Securities" shall mean instruments
of indebtedness or securities convertible into or exchangeable for Common Stock including
without limitation, the Preferred Stock.

4) "Additional Shares of Common Stock" shall
mean all shares of Common Stock issued (or deemed to be issued pursuant to

Section 4(d)(i}D) below) by the Corporation after the Original Issue Date, other than as
follows:

)] upon conversion of shares of Preferred
Stock;

(II) shares of capital stock, or Options to
purchase capital stock, issued to officers, directors, employees of and service providers to the
Corporation pursuant to plans or arrangements approved by the board of directors, including
the approval of both Series A Dircctors;

(Ill)  as a dividend or other distribution on the
Preferred Stock, or any other event for which adjustment is made pursuant to Section 4(d)(ii),

(e) or (f),

(IV)  capital stock, or Options to purchase
capital stock, issued to financial institutions, lenders or lessors in connection with bona fide
commercial credit arrangements, equipment financings, commercial property leases, or
similar transactions, thc tcrms of which have been approved by the board of directors
including the approval of at least one (1) Series A Director;

BY043360 013 -6-
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(V) capital stock or Options to purchase
capital stock issucd in connection with bona fide acquisitions, mergers, strategic partnership
transactions or similar transactions, the terms of which have been approved by the board of
directors, including the approval of at least one (1) Series A Director;

(V1) shares of capital stock issued or issuable
in a Qualified IPO;

(V1) Common Stock issued or deemed issued
pursuant to Section 4(d)(i}(D) as a result of a decrease in the Conversion Price of any series
of Preferred Stock resulting from the operation of this Section 4(d);

(VIIT) if holders of sixty-six and two-thirds
percent (66 2/3%) of the Series A Preferred then outstanding agree in writing that such shares
shall not constitute Additional Shares of Common Stock;

(IX) wupon the exercise or conversion of
Options or Convertible Securities that were outstanding prior to the Original Issue Date; or

(X) by way of dividend or other distributions
on securities referred to in subsections (1) through (IX) above.

(C) No Adjustment of Conversion Price. No adjustment
in the Conversion Price of a given series of Preferred Stock shall be made in respect of the
issuance of Additional Shares of Common Stock unless the consideration per share for an
Additional Share of Common Stock issued or deemed to be issued by the Corporation is less
than the Conversion Price for such series of Preferred Stock in effect immediately prior to
such issuance.

(D) Deemed_Issue of Additional Shares of Common
Stock. If the Corporation at any time after the Original Issue Date shall issue any Options or
Convertible Securities or shall fix a record date for the determination of any holders of any
class of securities entitied to receive any such Options or Convertible Securities, then the
maximum number of shares (as set forth in the instrument relating thereto without regard to
any provisions contained therein for a subsequent adjustment of such number) of Common
Stock issuable upon the exercise of such Options or, in the case of Convertible Securities and
Options for Convertible Securities, the conversion or exchange of such Convertible
Securities, shall be deemed to be Additional Shares of Common Stock issued as of the time
of such issuance or, in case such a record date shall have been fixed, as of the close of
business on such record date, provided that in any such case in which Additional Shares of
Common Stock are deemed to be issued:

(1)  no further adjustment to the Conversion Price
for any series of Preferred Stock shail be made upon the subsequent issue of Convertible
Securities, or shares of Common Stock issued upon the exercise of such Options or
conversion or cxchange of such Convcrtible Sccuritics;
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(2)  if such Options or Convertible Securities by
their terms provide, with the passage of time or otherwise, for any increase or decrease in the
consideration payable to the Corporation, or increase or decrease in the number of shares of
Common Stock issuable, upon the exercise, conversion or exchange thereof, then the
Conversion Price for each affected series of Preferred Stock computed upon the original
issuance thereof (or upon the occurrence of a record date with respect thereto), and any
subsequent adjustments based thereon, shall, upon any such increase or decrease becoming
effective, be recomputed to reflect such increase or decrease insofar as it affects such Options
or the rights of conversion or exchange under such Convertible Securities;

(3)  upon the expiration of any such Options or any
rights of conversion or exchange under such Convertible Sccuritics that have not been
exercised, the Conversion Price for each affected series of Preferred Stock computed upon
the original issue thereof (or upon the occutrence of a record date with respect thereto), and
any subsequent adjustments based thereon, shall, upon such expiration, be recomputed as if:

) in the case of Convertible Securities or
Options for Common Stock, the only additional shares of Common Stock issued were shares
of Common Stock, if any, actually issued upon the cxcrcisc of such Options or the
conversion or exchange of such Convertible Securities, and the consideration received
therefor was the consideration actually received by the Corporation for the issuance of all
such Options, whether or not exercised, plus the consideration actually received by the
Corporation upon such exercise, or for the issuance of all such Convertible Securities that
were actually converted or exchanged, plus thc additional considcration, if any, actually
received by the Corporation upon such conversion or exchange, and

(I)  in the case of Options for Convertible
Securities, only the Convertible Securities, if any, actually issued upon the exercise thereof
were issued at the time of issue of such Options and the consideration received by the
Corporation for the Additional Shares of Common Stock deemed to have been then issued
was the consideration actually received by the Corporation for the issue of all such Options,
whether or not exercised, plus the consideration deemed to have been received by the
Corporation upon the issuance of the Convertible Securities with respect 10 which such
Options were actually exercised; and

(4) no  readjustment  pursuant to  this
Section 4(d)(iXD) shall have the cffect of increasing the Conversion Price for any series of
Preferred Stock to an amount which exceeds the lesser of (x) the Conversion Price for such
series of Preferred Stock on the original adjustment date, or (y) the Conversion Price that
would have resulted from any issuance of Additional Shares of Common Stock between the
original adjustment date and such readjustment date, and no readjustment shall affect
Common Stock issued on conversion of Preferred Stock prior to such readjustment.

(E)  Dctermination of Consideration. For purposes of this
Section 4(d), the consideration received by the Corporation for the issue of any Additional
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Shares of Common Stock shall be computed as follows:
(1)  Cash and Property. Such consideration shail:

)] insofar as it consists of cash, be
computed at the aggregate amount of cash received by the Corporation prior to amounts paid
or payable for accrued interest and prior to any commissions or expenses paid by the
Corporation;

(1) insofar as it consists of property othcr
than cash, be computed at the fair value thereof al the time of such issue, as determined in
good faith by the board of directors; and

(111) if Additional Shares of Common Stock
are issued together with other shares or securities or other assets of the Corporation for
consideration which covers both, be the proportion of such consideration so received for the
Additional Shares of Common Stock, computed as provided in subsections (I) and (1I) above,
as deterrmined in good faith by the board of directors.

(2} Options and Convertible Securities. The
consideration per share received by the Corporation for Additional Shares of Common Stock
deemed to have been issued pursuant to Section 4(d)(i)(D) in respect of Options and
Convertible Securities shall be determined by dividing:

1)) the total amount, if any, received or
receivable by the Corporation as consideration for the issuance of such Options or
Convertible Securities, plus the minimum aggregate amount of additional consideration (as
set forth in the instruments relating thereto, without regard to any provision contained therein
for a subscquent adjustment of such consideration) payable to the Corporation upon the
exercise of such Option or the conversion or exchange of such Convertible Securities, or in
the case of Options for Convertible Securities, the exercise of such Options for Convertible
Securities and the conversion or exchange of such Convertible Securities, by

() the maximum number of shares of
Common Stock (as set forth in the instruments relating thereto, without regard to any
provision contained therein for a subsequent adjustment of such numbecr) issuablc upon the
exercise of such Options or the conversion or exchange of such Convertible Securities.
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(i) Adjustments for Stock Dividends, Combinations or Splits.
If the outstanding sharcs of Common Stock are subdivided, by stock split or otherwise, into a
greater number of shares of Common Stock, or if the Corporation shall declare or pay any
dividend on the Common Stock payable in shares of Common Stock, then the Conversion
Price for each series of Preferred Stock in effect prior to such event shall be proportionately
decreased upon the occurrence of such event. If the outstanding shares of Common Stock are
combined or consolidated, by reclassification, reverse stock split or otherwise, into a lesser
number of shares of Common Stock, then the Conversion Price for each series of Preferred
Stock in effect prior to such event shall be proportionately increased upon the occurrence of
such event.

(¢) Adjustments for Other Distributions. If the Corporation fixes a
record date for the determination of holders of Common Stock entitled to receive any
distribution payable in securitics of thc Corporation other than shares of Common Stock
(excluding any distribution in which the Preferred Stock participates on an as-converted
basis, and any distribution for which adjustment is otherwise made pursuant to this
Section 4), then in each such case provision shall be made so that the holders of Preferred
Stock receive upon conversion, in addition to the Common Stock issuable upon conversion
of their shares, the property or other sceuritics of the Corporation that they would otherwise
have received had their shares of Preferred Stock been converted into Common Stock
immediately prior to such event and had they thereafter retained such securities, subject to all
other adjustments called for during such period under this Section 4.

() Adjustments for Reclassification, Exchange and Substitution. If
the Common Stock is changed into the same or a different number of shares of any other
class or series of stock, whether by capital reorganization, reclassification or otherwise (other
than a Deemed Liquidation under Section 2, and events for which adjustment is made
pursuant to Sections 4(d)(ii) or 4(e) above), the Conversion Price for each series of Preferred
Stock then in effect shall, concurrently with the effectiveness of such reorganization,
reclassification or change, be adjusted such that the Preferred Stock shall be convertible into,
in lieu of the Common Stock which the holders thereof would otherwise have been entitled to
receive, a number of shares of such other class or series of capital stock equivalent to the
number of shares of such other class or series of capital stock that such holders would have
been entitled to receive in such reclassification, capital reorganization or change for the
number of shares of Common Stock that the holders would have been entitled to receive
upon conversion of their Preferred Stock immediately prior to such reclassification, capital
reorganization or change.

(g0 NoImpairment. The Corporation will not without first obtaining the
consent of the holders of sixty-six and two-thirds percent (66-2/3%) of the oustanding shares
of Series A Preferred Stock, avoid or seek to avoid the observance or performance of any of
the terms to be observed or performed under this Section 4(d) by the Corporation, but will at
all times in good faith assist in the carrying out of all the provisions of this Section 4(d) and
in the taking of all such action as may be necessary or appropriate in order to protect the
rights of the holders of the Preferred Stock under this Section 4 against impairment.
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h) Certificate as to Adjustments. The Corporation, at its expense, shall
promptly compute any Conversion Price adjustments and provide each holder of Preferred
Stock a certificate describing such adjustment and showing in detail the facts upon which
such adjustment is based. If requested in writing by any holder of Preferred Stock, the
Corporation shall providc such holder a ccrtificate describing any Conversion Price
adjustments, the current Conversion Price and the amount of Common Stock or other
property issuable upon conversion of the shares of Preferred Stock held by such holder.

(i) Notices of Record Date. If the Corporation shall propose at any time:

(A)  to declare any dividend or distribution upon its Common Stock
other than a distribution payable solely in Common Stock;

(B) to offer for subscription pro rata to the holders of any class or
series of its capital stock any additional shares of capital stock of any class or scrics or other

rights;

(C) 1o effect any reclassification or recapitalization of its Common
Stock; or

(D) to effect any liqudiation or winding up of the Corporation,
including, without limitation, a Deemed Liquidation of the Corporation;

then, in conncction with cach such event, the Corporation shall send to the
holders of the Preferred Stock:

(1)  at least twenty (20) days' prior written notice of the date on
which a record shall be taken for such dividend, distribution or subscription rights (and
specifying the date on which the holders of Common Stock shall be entitled thereto) or for
determining rights to vote in respect of the matters referred to in (C) and (D) above; and

(2)  in the casc of the matters referred to in (C) and (D) above, at
least twenty (20) days' prior written notice of the date when the same shall take place (and
specifying the date on which the holders of Common Stock shall be entitled to exchange their
Common Stock for securities or other property deliverable upon the occurrence of such
event).

Each such written notice shall be delivered personally or given by first class
mail, postage prepaid, addressed to the holders of Preferred Stock at the addresscs for such
stockholders as shown on the books of the Corporation.

G) Reservation of Stock Issuable Upon Coenversion. This corporation
shall at all times reserve and keep available out of its authorized but unissued shares of
Common Stock, solely for the purpose of effecting the conversion of the shares of the
Preferred Stock, such number of its shares of Common Stock as shall from time to time be
sufficient to effect the conversion of all outstanding shares of the Preferred Stock; and if at
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any time the number of authorized but unissued shares of Comumon Stock shall not be
sufficient to effect the conversion of all then outstanding shares of the Preferred Stock, in
addition to such other remedies as shall be available to the holder of such Preferred Stock, the
Corporation will take such corporate action as may, in the opinion of its counsel, be
necessary to increase its authorized but unissucd shares of Common Stock to such number of
shares as shall be sufficient for such purposes, including, without limitation, engaging in best
efforts to obtain the requisite stockholder approval of any necessary amendment to this
Amended and Restated Certificate of Incorporation.

5. Voting

(a) General. Except as expressly provided by this Certificate of
Incorporation or as required by law, the holdcrs of Preferred Stock shall have the same voting
rights as the holders of the Common Stock and shall be entitled to notice of any stockholders'
meeting in accordance with the bylaws of the Corporation, and the holders of Common Stock
and the Preferred Stock shall vote together as a single class on all matters. Each holder of
Common Stock shall be entitled to one vote for each share of Common Stock held, and each
holdcr of Preferred Stock shall be entitled to the number of votes equal to the number of
shares of Common Stock into which such shares of Preferred Stock could then be converted.
Fractional votes shall not be permitted. Any fractional voting rights resulting from the above
formula (after aggregating all shares into which shares of Preferred Stock held by each holder
could be converted) shall be rounded to the nearest whole number of votes (with one-half
being rounded upward).

(b)  Election of Directors.

(i) Until the date upon which the Preferred Stock is antomatically
converted in accordance with Section 4(b) above: (x) the holders of the Preferred Stock,
voting together as a separate class on an as-converted basis, shall be entitled to elect two (2)
members of the board of directors (the "Series A Directors"), (y) the holders of Common
Stock voting together as a separate class (without the vote of the holders of Preferred Stock)
shall be entitled to elect one (1) member of the board of directors, who shall be the Chief
Executive Officer of the Corporation (the "Common Director") and (z) the holders of the
Preferred Stock and Common Stock, voting together as a single class on an as-converted
basis, shall be entitled to elect two (2) members of the board of directors (the "Mutual
Directors"). Following an automatic conversion of the Preferred Stock in accordance with
Section 4(b), the holders of the Common Stock shall be entitled to elect all of the members of
the board of directors.

(iiy In the case of any vacancy (other than a vacancy caused by
removal) in the office of a director occurring among the directors elected by the holders of a
class or series of stock pursuant to Section 5(b)(i), the remaining directors so elected by that
class or series may by affirmative vote of a majority thereof (or the remaining director so
elected if there be but one, or if there arc no such dircctors remaining, by the affirmative vote
of the holders of a majority of the shares of that class or series), elect a successor or
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successors to hold office for the unexpired term of the director or directors whose place or
places shall be vacant. Any dircctor who shall have been elected by the holders of a class or
series of stock or by any directors so elected as provided in the immediately preceding
sentence hereof may be removed during the aforesaid term of office, either with or without
cause, by, and only by, the affirmative vote of the holders of the shares of the class or series
of stock entitled to elect such director or directors, given either at a special meeting of such
stockholders duly called for that purpose or pursuant to a written consent of stockholders, and
any vacancy thereby created may be filled by the holders of that class or series of stock
represented at the meeting or pursuant to unanimous written consent.

6. Protective Provisions

This Corporation shall not, without the approval of the holders of at least
sixty-six and two-thirds percent (66-2/3%) of the then outstanding shares of Series A
Preferred, by way of merger or otherwise, take any action that:

(i) authorizes or obligates the Corporation to pay any dividend or
make any other distribution in respect of the Corporation's capital stock (other than a
dividend payable solely in shares of Common Stock);

(i)  authorizes or issues, or obligates the Corporation to sell or
issue, (by reclassification or otherwise) any new class or series of securities;

(iti) amends the Corporation's certificate of incorporation or
bylaws;

(iv) redeems or repurchases any shares of capital stock (excluding
repurchases at cost of Common Stock upon termination of an officer, employee, director or
service provider pursuant to plans and arrangements previously approved by the board of
directors);

(v)  effects a change to the authorized number of directors;

(vi) effects any liquidation or winding up of the Corporation,
including, without limitation, a Deemed Liquidation of the Corporation; or

(vii) effects an initial public offering of the Corporation's capital
stock.

7. Status of Converted Shares

In the event any shares of Preferred Stock shall be converted pursuant to Section 4
hereof, the shares so converted shall be canceled and shall not be issuable by the Corporation.
The Certificate of Incorporation of the Corporation shall be appropriately amended to eftect
the corresponding reduction in the Corporation's authorized capital stock.
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(C)  Rights, Preferences, Privileges and Restrictions of Common Stock

The rclative rights, preferences, privileges and restrictions granted to or imposed upon
the Comumon Stock or the holders thereof are as follows:

1. Dividends. Subject to the prior rights of holders of all classes of stock at the
time outstanding having superior rights as to dividends, the holders of the Common Stock
shall be entitled to receive, when, as and if declared by the board of directors, out of any
assets of the Corporation legally available therefor, such dividends as may be declared from
time to timc by thc board of directors.

2. Liquidation. Upon the liquidation, dissolution or winding up of the
Corporation, the assets of the Corporation shall be distributed as provided in Section 2 of
Division (B) above.

3. Redemption. The Common Stock is not redeemable other than at the sole
discretion of the Corporation, pursuant to the terms of a written plan, or agreements with
individual stockholdcrs that provide for repurchases by the Corporation in connection with
the termination of such stockholder's services to the Corporation.

4, Vating. The holder of each share of Common Stock shall have the right to
one vote, and shall be entitled to notice of any stockholders' meeting in accordance with the
bylaws of the Corporation, and shall be entitled to vote upon such matters and in such
manner as may be provided by law. ‘

ARTICLE V

(A)  To the fullest cxtent permitted by the Delaware General Corporation Law, as the same
exists or as may hereafler be amended, a director of the Corporation shall not be personally

liable to the Corporation or its stockholders for monetary damages for breach of fiduciary
duty as a director.

(B)  The Corporation shall indemnify to the fullest extent permitted by law any person
made or threatened to be made a party to an action or proceeding, whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testator or intestate is or was
a director or officer of the Corporation or any predecessor of the Corporation, or serves or
served at any other enterprise as a director or officer at the request of the Corporation or any
predecessor to the Corporation.

(C)  Neither any amendment nor repeal of this Article V, nor the adoption of any provision
of the Corporation's Certificate of Incorporation inconsistent with this Article V, shall
eliminate or reduce the effect of this Article V in respect of any matter occurring, or any
action or proceeding accruing or arising or that, but for this Article V, would accrue or arise,
prior to such amendment, repeal or adoption of an inconsistent provision.

ARTICLE V1
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Subject to Section 6 of Division (B} of Article 1V, the board of directors of the
Corporation is expressly authorized to make, alter or repeal bylaws of the Corporation, but
the stockholders may makc additional bylaws and may alter or repeal any bylaw whether
adopted by them or otherwise.

ARTICLE VII

Elections of directors need not be by written ballot unless otherwise provided in the
bylaws of the Corporation.

ARTICLE VIlII
The Corporation is to have perpetual existence.
ARTICLE IX

Mcctings of stockholders may be held within or without the State of Delaware, as the
bylaws may provide. The books of the Corporation may be kept (subject to any statutory
provision) outside the State of Delaware at such place or places as may be designated from
time to time by the board of directors in the bylaws of the Corporation.

* % % ¥ k k k%
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Delaware

The First State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "AKIMBI SYSTEMS, INC.",
FILED IN THIS OFFICE ON THE EIGHTEENTH DAY OF OCTOBER, A.D.
2005, AT 9:30 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED IO IHE
KENT COUNTY RECORDER OF DEEDS.

&2&Uuugﬂb-;ngu;LAJgaf;moL¢¢AJ
Harrlet Smith Windsor, Secretary of State
AUTHENTICATION: 4234228

3851315 8100
050851669

DATE: 10-19-05
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State of Delawar=
Sacret. of State
Divizion Corporations
Delivered 09:30 PM 10/18/2005
FILED 09:30 EM 10/18/2005
SRV 050851669 ~ 3851315 FIIE

SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
AXIMEY SYSTEMS, INC.,
& Delaware Corporation

) The m'xdmign:d does hersby certify on behalf of Akimbl Systems, Inc,
(the "Corporation®), a corporation organized and existing \xider the Delawars Gonenal
Corparstion Law, a3 follows:

FIRST: That tha urdersigned ia the duly elected aed acting Chief
Exscutive Officer ofxhe Corpormion. y

SECOND:  That the Centificate of Incorporation of the Corporation wes exiginally
filed with the Secretary of State of ths State af Deltv/are on September 7, 2004,

THIRD: That pursuant to Sections 242 ind 245 of the General Corparation Law
of the 8txte of Delaware, the Certificats of Incorperation of the Corporation, a3 amended o

the date of the filiag of thia certificate i5 hereby amended and restated int its entiroty a3 set
forth in Exhiblit A hereta.

FOURTH.  Thar the Second Amendmem and Restaternent of the Certificate of
Incorpoation of the Cozporation ay set forth n Exhibit A hereto has been duly tdopted md
approved by the boerd of directors and stockholders of the Corporation in xccordance with
the applicable provisions of Sections 141, 228, 242 and 245 of the Deluware General
Corporaion Law.

Theundersigned beraby furthar deciares and certifies inder panalty of petjury that the
facts set forth in the foregolng cenificats ara true and correct to the knowledge of the
undersigned, and that this certificate Is the act snd dead of the undersigned

Exzetsted in Menlo Park, Callfornia on ths Ly duy of Octabar, 2005,

)
U

DYISICN24
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EXHIBIT A
ARTICLE I
The name of the Corporatian i3 Akimbi Systems, Inc.
ARTICLE IX

The address of the registered office of the Corporation in the State of Delaware is
3500 South Dupont Highway, City of Dover, County of Kent, 19901. The name of its
ragistered agent at suoh address is Incorporating Services, Ltd.

ARTICLE O

The purpase of the Cotporstion is fo engage in auy lawful act or activity for which a
corporation may be organized under the Delaware Gunexal Corporation Law

ARTICLE IV

(A)  Classes of Capita] Stock

The Corporation is authorized to issue 76,394,939 shares of cupital stock in the
aggregate. The capital stock of' the Corporation ahall be divided into two classes, designated
"Coramon Stock™ and "Preferved Stock™ The sumber of shares of Common Stock that the
Corporation Is authorized to issue is 45,500,000. The number of shares of Preferved Stock
that the Corporation is authotized to issue is 30,894,939, 13,215,381 of which shall be
designated as Series A Prefcrred Stock ("Series A Prefarred"), and 17,679,558 of which shall
be designated as Sesies B Prefured Stock ("Serfes B Prefared®). The Common Stock and
Preferred Stock shall each have a par vatue of $0.000] per share. The Corporation shall fom
time to time in gecordance with the laws of the State of Delaware Increass the authorized
amount of its Common Stock if et any time the number of shares of Common Stk
remaining unissucd and available for issuance shall not be sufficient to petmit conversion of
the Preferred Stock in accordance with Section 4 of Division (B) below. Subject to Section 6
of Division (B) below, the number of suthorized shares of Common Stock may be increased
or decreased (but not below the mimber of shares of Common Stock then cutstanding or
reserved for the exercise of options or warrants or conversion of the Series A Prefetred or
Series B Preferred) by the affitmative vote of the holders of a majority of the stock of the
Corporation entitled to vote thereon, voting as a single class (and not ag a separate individual
class of solely holders of Cormmon Stock, excluding those holders of equity securities who
may be entitled to vote thereon as provided in this Certifisate of Incorporation), ss provided
by Section 242(b)(2) of the Delawsre General Corporation Law.

(8)  Righty, Preferences, Privilezes and Restrictions of Preferred Stock

The relative rights, preferences, privileges and restrictions granted 10 or imposed
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upan the respective series of Preferred Stock or the holders thereof are as follows:

1. Dividends

(2) The holders of Series A Preferred and Serles B Preferred shall be
entitled to receiva dividends on a parl passu basis at the rate of cight percent (8%) of the
Original [ssue Price per share of the Series A Preferred and Series B Preferred, respectively
(as adjusted for any stock dividends, combinations or splits with respect tu such shares), per
snqum, payable cut of funds legally available therefor Such dividends shall be payable
when, s, and if declared by the board of directors, acting in its sole discretion The right to
receive dividends shall not be cumulative, and na right shall accrue to holders of any shareg
by reason of the fact that dividends on sych shares are not declared and paid it any ptior
year. No dividend shall be paid or declared and sct aside in any period with respect to the
Common Stock unless and until dividends have been paid or declared and set aside for
paywment in such yesr with respect to each outstanding share of Prefarred Stock at the
dividend rates set forth above,

(b)  After payment of dividends at the annual rates set forth above, any
gdditional dividends declared shall be distributed among all kolders of Preferred Stock and
Common Stock in praportion to the number of shares of Common Stock that would he held
by each such holder if all shares of Preferred Stock were converted ioto Common Stock
puirsuant to Section 4 hereof.

() If at the time any shares of Preferred Stock sre converted into
Common Stock thers are amy declared but unpaid dividends on such shares, then the
Corporation at it option shall either pay the unpaid dividends or issue additional shares of
Commeon Stock in the amount of the unpaid dividends at the applicable fair market value for

such shares 2s then in effect.
2. Liguidation

(8 In the event of any liquidation, dissolution or winding up of the
Corporation, eoither voluntary or involuntary, the holders of the Series A Preferrad and the
Series B Preferred shall be entitled to receive on a pari passu basis, prior and in preference to
any distribution of any of the assets or surplus fiundsy of the Corporation to the halders of the
Common Stock, the amount of $0 26 and $0.4525 per share of Serics A Preferred and Seies
B Preferred, respectively (a5 adjusted for any stock dividends, combinations or splits with
respect to such shares, the "Original Issue Price"), plus all declared but unpaid dividends on
much shares. If the asscts and funds available for distribution to the holders of the Prefarred
Stock shall be insufficient to pay the stated preferential amounts in flall, then the entire asgets
and funds of the Corporation legally available for distribution shall be distributed to the
holders of the Preferred Stock in proportion to the preferential amount each such holder
would otherwise be entitled to receive,

® . After the preforential amounts have been paid fn full 1o the holders of
the Preferred Stock in socordance with paragraph () of this Sectlon 2, all remaining assets of
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the Corporation legally available for distribution shall be disisibuted among each particular
holder of the Common Stack and the Preferred Stock ratably in proportion to the number of
shares of Common Stock actually held or into which shares of Preferred Stock beld by such
holder would then be convertible in accordance with Section 4 below until such time as each
partieular holder of Series A Preferred and Series B Preferred has received an aggregate
distribution pursuant to paragraphs (a) and (b) of this Section2 of $0.78 and $1.3575 per
share of Series A Preferred and Serics B Preferred, respectively (a3 adjusted for any stock
dividends, combinatians or splits with respect to such shares)

(c)  Afier the preferential amounts have been paid in full to the holders of
Series A Preferred, Series B Preferred and Common Stock as set forth above, all remaining
assets of the Corporation shall be distributed ratably among the holders of the Common
Stock.

(d)  Por purposes of this Section 2, a Hquidation, dissolution or winding up
of the Corporation shall be deemed 10 include any of the following, whether in a single
transaction of through a series of related transactions: (i) the Corporation's sale of all or
substantially all of its asgets, (1) the acquisition of the Corporation by another entity (other
than a reincorporation for the purpase of changing the Corporation's domicile) by means of
merger of other foim of corporate reorganization in which the outstanding shares of the
Corporation are exchanged for securities or other consideration issued by or on behalf of the
acquiring eotity as a result of which the stocichalders of the Corporation immedistely prior to
such transaction bold fess than fifty percent (50%) of the voting power of the surviving or
resulting corporation, (iii) transfer to 2 parson or group of affiliated persons (other than an
waderwriter of the Corporation's securities), of the Corporation's securities If, as a result of
which the stockholders of the Corporation immediately prior fo such transaction hold less
than fifty percent (50%) of the veting power of the Cerporation, and (iv) the perpetual,
exclusive and irrevoceble licensing of all or substantially all of the Corporation's intelectual
property to a third party (any such event, & "Deemed Liguidution") Notwithstanding the
foregoing, the holders of ssventy-five percent (T5%) of the then outstanding shares of
Freferred Stock votlng together as a single class on an as-converted basis may waive the
clagsification of any transaction, as a liquidation, dissolution or wiading up of the
Corporation, including any Deemed Liquidation, and thereby wiive the effects of this
Section 2 with respect to such transaction. For tha sake of clarification, an equity financing in
which the Carporation is the surviviag entity and the primary purpose of which is raising
capital shall not be coasidered o Deeined Liquidation hereundcr,

(6)  Unless otherwise specified in & definitive agreemsnt approved by the
stockholdery of the Corporation in acctrdance with the Delawars General Corporation Law
and the Corporation's Certificate of Incorporation sud bylaws as then in effect, the walue of
any securities to be delivered to the stockholders pursuant to this Section2 shall be
determined a3 follows:

()  If listed on a mational secwities exchange or the Nasd
National Market, SmallCap ot BBX, then the valye shall be deamed to be the average oftgg
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closing prices of the securities on such exchange over the thirty (30) day period ending titree
{3) days prior to the closing of such transaction;

(i) Ifactively traded over the counter, the value shall be deemed to
be the average of the closing bid prices over the thirty (30) day peried ending three (3) days
prior to the closing of such transaction; and :

Gii)  If there is no active public market, then the vahue shall be the
fair market value theveof as determined in goad faith by the Corporation's board of directors.

Notwithstanding the above, the method of valuation of securities
subject to investment letters or other slmilar restrictions on fiee marketability shall take into
dccount an approptiate discount (as determined in good faith by the Board of Directors) from
the market value as determined pursuant to the preceding clauses (1), (i) and (i), so as to
reflect the approximate fair market value thereof

()  Notwithstanding Section 1 above, this Section 2, and Section 6 below,
the Corparation may at any time, out of fundg legaily available for such purpose, repurchass
shares of Common Stock issued to or held by officers, diractors, employees ar other gervice
providers upon termination of their employmem or services pursuant to agreements
providing the Corporation with such a right of tepurchase, whether ot not all declared
dividends have been paid or set aside for payment and whether o not all Preferred Stock
required to be redeemed by the Corporation has been redecmed or fands have been set aside

for such puipose
3 Redemgtion
The Preferred Stock is siot tedeemable
4. Converyign

(8)  Right to Convert Each share of Preferred Stock shall be convertible,
et the option of the holder thereof, at any time after the date of issuance of such share, at the
office of the Corporation or any transfer agent for such stock, into such sumber of fully paid
and nonassessable shares of Common Stock as Js determined by dividing the Original Issue
Price for such series of Preferred Stock by the then effective Conversion Price for such Series
of'.mebrred Stock (such result, the "Conversion Rate"). The initial Series A Conversion
Prics shall be $0.26 and is subject to adjustment as pravided in Section 8. The initial Series
B Conversion Price shall be $0.4525 and i3 subject to adjustment 3s provided in Section 4.

) (")  Antomatic Conversion. Bach share of Preferred Stock shall be
automatically converted into shares of Common Stack at the then effective Conversion Rate
for such sezies (i) with the approval, by affirmative vote, written consent, or agreement, of
the holders of not less than sixty-six and two-thirds percent (66-2/3%) of the outstanding
shares of Series A Preforred and sixty-six and two-thirds percent (66-2/3%) of the
outstanding shares of Serles B Preferred, each voting a5 a separate class on an as-converted
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basis, or (ti)upon the effecliveness of a registration statement under the Securitics Act of
1933, as amended, filed in connnection with a firm commitment underwritten initial public
affering of Common Stock for the account of the Cotporation with a price per share of at
least $1.3575 (as adjusted for any stock dvidends, combinations or splits with respect to such
shares) and an aggregate offering price to the public of not less than $30,600,000 (prior to
deduction of underwriter commissians and offering expenses) (a *Qualified IPO").

{¢)  Maechanicy of Conyersion. No factional shares of Common Stock
shall be issued upon conversion of the Preferred Stock. In lieu of any fractional shares to
which the holder would otherwise be entitled, the Corporation shall pay cash cqual to such
fraction multiplied by the then effective Conversion Price for such series of Preferred Stock.
Conversion of shares of Prefetred Stock at the optlon of the holder thereof shall be effected
by delivery to the office of the Corporation or to any transfer agent for such shares of duly
endorsed certificates for the shares being converted and of written notice to the Corporation
that the bolder clects to convert such shares. Conversion shall ba deemed to occus
immediately prior to the close of business on the date the shares and notice are delivered.
Automatic conversion of the Preferred Stock pursuast to Section 4(b) shall be effective
without any further action on the part of the helders of such shares and shall be effective
whether or not the certificates for such shares are sutrendered to the Corporation or its
trapsfer agent Holders entitled to receive Common Stock upon conversion of Prefetred
Stock shall be treated for all purposes as the record holders of such shares of Common Stock
on the date conversion is deemed to occur. Tha Corporation shall not be pbligated to issue
certificates evidencing shares of Common Stock issugble upon conversion of Preferred Stock
unless efther (1) the certificates evidencing such shares being converted are delivared to the
Corporation or its transfer agent as provided above, or (i) the holder (A)notifies the
Corporation or its transfer agent that such certificates have been lost, stolen or destroyed and
(B) execates an agreement, and at the Corporation’s election provides a surety bond or other
secwity, satisfactory to the Corporation to indemnify the Corporation from any loss incurred
by it in connection with such certificatss The Corporation shall, as soon as practicable afer
the delivery of such cetificates, or the agreement to indemnify in the cass of a lost
certificate, issue and deliver to the holder of the shares of Prefesred Stock being converted, a
cxrtificate or certificates for the number of shates of Common Stuck to which the bolder {3
entitled and a check payable 1o the holder for any cash due with respect to fractional shares.

(@ djustmen Conversion Prics for Certain Diluting Essuances.
Splits and Combinations The Comversion Price of each serles of Preferred Stock
desipnated shall be subject t adjustment from time to time as follows:

@ di Conversion ]
Additional. Shoves of Common Stocle below the Conversion Pricg. If the Corporation
issues Additional Shares of Common Stock (inclucing Additional Shares of Common Stock
deemed to be issued pwrsuznt to Section 4(d)GXND)) without consideration or for a
consideration per share less than the Canversion Prioc for a given seres of Preferred Stock in
effect immediately prios to such issuance, then and in such event, the Conversion Price shall
be reduced, cancurrently with such issue, to a price (cakculated 10 the nearest hundredth of a
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¢eht) as set forth herein, unless otherwise provided in this Section 4

{A) Adjustment Fowmulas Whenever tha Conversion
Price for a given series of Preferyed Stock is adjusted pursuant to this Section 4(d)(i), the new
Conversion Price for such segies of Preferred Stock shall be determined by multiplying the
initial Conversion Price by a fraction, the numerator of which shell be the number of shares
of Common Stock outstanding immedistely prior to such issue (the "Comnon Siock
Outstanding") plus the number of shares of Common Stock which the aggregate
consideration recelved by the Corporation for the total number of Additional Shares of
Common Stock 8o issued would purchase st the Conversion Price for such series of Preferred
Stock in effect immediataly prior to sach issue, and the denominator of which shall be the
number of shares of Common Stock Quistanding immedistely prior to such issue plus the
rumber of such Additional Sheres of Common Stock so issued. For the purpose of this
paragraph the number of shares of Common Stock Outstanding shall be deemed to include
all Common Stock issued and outstanding, any Common Stock issuable upon conversion of
Issued end outstanding Preferred Stock, and any Common Stnck issuable upon exercise or
conversion of all other outstanding Convertible Securities and Options whether vested or
unvested aud whether or not immediately exercisable (assuming conversion of Convertible
Sccurities issuable upon exercise of Options therefor)

(B) Special Definitions. For parposes of this Section 4, the
following definitions shall apply:

(1)  "Options" shall mesn rights, options or warrants
to subscribe for, purchase or otherwise acquire Common Stock or Convertible Securities.

(2) "“Original Issuc Date* shall mean the date on
which the first share of Series B Preferred was issued by the Cotporation

(3) "Comvertible Securifies" shall mean instruments
of indebtedness or securitles convertible into or exchangeable for Common Stock including
without Timitation, the Preferred Stock.

(4) “Addifional Shares of Cowmon Siock™ shall
mean all shares of Common Stock issued (or deemed to ba issued pursuent to
?oeoﬂon 4(d)(IXD) below) by the Corporation after the Original Issue Date, oflter than as

Hows:

()  upon conversion of shares of Preferred
Srock;

(I)  shares of capital siock, or Options to
pmhase_capital stock, 1ssued to officers, directors, employees of and service providers to the
Cotporation pursuant to plans or arrangements apptoved by the board of directors, including
the approval of at least two (2) Preferred Directors;
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() asadividend or other distributicn on the
Preferred Stock, or aty other event for which adjustnent is made pursuant to Section 4(d)(i),

() or (B

(IV) capital stock, or Options to purchasa
tapital stock, issued to financial institutions, lenders or lessors in connection with bona fide
commercial coredit arrangements, cquipment financings, commercial property leases, or
similar trapsactions, the terms of which have been approved by the baard of directors
including the approval of at least two (2) Preferred Directors;

{V) capital stock or Options to purchase
capital stock issued in comnection with bona fide acquisitions, mergers, strategic partnership
transactions or similar transactions, the termg of which have been approved by the board of
directors, including the approval of at least two (2) Preferred Directors;

(VI) shares of capital stock issued origsuable
in a Qualified TPO;

(VII) Comnon Stock issued or deemed issued
pursuant to Section 4(d}iKD) as a result of a decrease in the Conversion Price of any sexies
of Preferred Stock resulting from the operation of this Section 4(d);

(VIID) if holders of seventy-five percent (75%)
of Preferred Stock then outstanding agree in writing that such shares shall ot gonstitute
Additional Shares of Common Stock;

(IX) wpon the exercise or conversion of
Options or Convertibls Securities that were outstanding prior to the Original Issue Dats; or

(%) by way of dividend or other distributions
on securities referred to in subsections (T) through (IX) 2bove

(C) NoAdjwstment of Conversion Price. No adjustment

in the Canversion Price of a given series of Preferred Stack shall be made in respect of the
Issuance of Additional Shares of Common Stock unlass the consideration per share for an
Additional Share of Common Stock issued or desmied to be issued by the Corporation is leys
than the Conversion Price for such series of Preferred Stock in effect mnmediately prior to
such issuanca.

(0)  Deemed Issue_of Additional Shares of Common
Stock If the Corporation at any time after the Original Tssue Date shall issue any Options or
Cotivertible Securities or shall fix a record date for the determination of any holders of any
class of securities entitled to receive any such Options or Convertible Securities, then the
maximum number of shares (2s set forth in the fnstrument relating thereto without regard to
any provisions contained therein for a subsequent adjustment of such number) of Common
Stock lssuable upon the exercise of such Options o, in the case of Convertible Securities and
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Options for Conavertible Secusifies, the conversion or exchange of such Convertible
Securities, shall be deemed to be Additional Shares of Common Stock issued a3 of the time
of such lgsuance of, in case such a record date shall have been fixed, as of the close of
business on such record date, provided that in any such case in which Additional Shares of
Common Stock are deemed 1o be {asued:

(1)  no forther adjustment to the Conversion Price
for any sexies of Preferred Stock shall be made upon the subsequent issue of Convertible
Securities, or shares of Cotimon Stock issued upon the exercise of such Options er
conversion or exchatige of such Convertible Secutities;

{2) if such Options or Copvestible Securitles by
their termns provids, with the passage of time or otherwise, for any increase or decrense in the
consideration payable 1o the Corporation, or increase or decrease in the mimber of shares of
Common Stock issusble, upon the exercise, convession or exchange thersof then the
Conversion Price for each affected series of Preferred Stock computed upon the original
issuance thereof (or upon the occurrence of a vecord date with regpect thereto), and any
subsequent adjustments based thereon, shall, ypon any such increase or decrense becoming
effective, be recomputed fo reflect such increass or decrease insofar as it affects such Options
or the rights of conversion or exchange undec such Convertible Securitles;

(3)  upon the expiration of any such Opticns or any
rights of conversion or exchange under such Convertible Securities that have not been
exercised, the Conversion Price for sach affected series of Preferred Stock computed upon
the original issue thereof (or ypou the occnrrence of a record date with respect thereto), and
any subsequeat adjusttnents based thereon, shall, upon such expiration, be recomputed as ift

(@  in the case of Convertible Securities or
Options for Common Stock, the only additional shares of Common Stodk issued were shates
of Comimon Stock, if any, actually {ssued upon the exerciss of such Options or the
conversion of exchange of such Convertible Sesutities, and the consideration teceived
therefor was the consideration actually received by the Corporation for the issuance of all
such Options, whether or not exercised, plus the consideration actually received by the
Corporation upon such exercise, or for the issuance of all such Convertible Securities that
were actuslly converted ot exchanged, plus the additlonal comsideration, if any, actually
received by the Corporation upan such conversion or exchange, and

. (I) in the case of Options for Convertible
Secmx.nes. only the Convertible Securities, if any, actually issued upen the exercise thereof
vrere issued at the time of issue of such Options and the considerztion received by the
Corporation for the Additional Shares of Common Stock deemed to have been then issued
‘was the consideration actually received by the Corporation for the issue of all such Options,
whether or not exercised, plus the consideration deemed to have been received by the
Corporation upon the Issuance of the Convertible Securities with 1¢spect to which such
Options were actually exercised; and
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(4) 1no  regdjustment pursuant fo  this
Section 4(d)(DHD) shell have the effect of increasing the Conversion Price for any seties of
Preferred Stock to an amount which exceeds the lasser of (x) the Conversion Price for such
series of Preferred Stock on the original adjustment date, or (v) the Conversion Erice that
would have resulted from any issuance of Additional Shares of Common Stock between the
original adjustment date and such readjustment date, and no readjustment shall affect
Common Stock issuad an conversion of Preferred Stock prior to such readjustment

¢ Determination of Corsideration. For purposes ofthis
Section 4(d), the consideration received by the Cotporation for the issue of any Additional

Shares of Common Stock shall be computed as follows:
(1)  Cashand Property. Such consideration shall:

(0 Insofar as it comsists of ocegh, ba
computed at the agaregate amount of cash received by the Corporation prior to amounts paid
or payable for accrued interest and prior to any commissiony or expenses paid by the
Corporation;

(II) insofar as it comsists of property other
than cash, be computed at the fair valua thareof at the time of such issue, as determined in
good fhith by the board of directors; and

() if Additional Shares of Common Stock
gre issued together with other shares or securities or other assets of the Comporation for
consideration which covers both, be the proportion of such consideration so received for the
Additiemat Sheres of Common Stock, computed a5 provided in subsectiong (I) and () abave,
23 determined in good faith by the board of directors

(2) Options and Convertihle Securities. The
consideration per share received by the Corporation for Additional Shares of Cotman Stock
deomed {v lhave been issued pursuant to Section 4(d)(EXD) in respect of Options and
Convertible Securities shall be determined by dividing:

()  tbe total amount, if any, received or
receivmble by the Corporation ss consideration for the issuance of such Options or
Convertible Securitics, plus the minimum aggregate amount of additional consideration (as
set forth in the instruments relating thereto, without regard to any provision contained tharein
for a subsequent adjustment of such consideration) payable to the Corporstion upon the
exercise of such Option or the conversion or exchange of such Convertible Securities, or in
the cass of Options for Convestibla Securities, the éxercise of such Options for Convertible
Securities and the conversion or exchange of such Convertible Securities, by

(I} the masimum number of sharcs of

Common Stock (as sct forth in the instruments relating thereto, without regard to any
provision contained therein for a subsequent adjustment of such mumber) issusble upon the
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exercise of such Options or the converston or exchatige of such Convertible Sscurities.

@)  Adiustments for Stock Divide or Splits.
I€ the outstanding shares of Common Stock are subdivided, by stock split or otherwise, into a
greater mumber of shares of Commaon Stock, or if the Corporation shall declare or pay any
dividend on the Common Stock payable in shares of Common Stock, then the Conversion
Price for sach sedes of Preferred Stock in effect prior 10 such event shall be proportionately
decreased upon the occurrence of such event. If the outstanding shares of Common Stock are
combined or consolidated, by reclassification, reverse stock split or otherwise, into 4 lesser
number of shares of Common Stock, then the Cotwvarsion Price for each setiey of Preferred
Stock in effect prior to such event shall be proportionately increased upon the occutrence of
such event

(¢} Adiustments for Other Distributions. If the Corporation fixes a
record date for the determivation of holders of Common Stock entitled to recelve any

distribation payable in securitles of the Corporation other than sheres of Common Stock
(excluding any distribution in which the Preferred Stack participates on an as-converted
basis, and any distribution for which adjustment s otherwise made pursvant to this
Section 4), then in each such case provision shall bs made 30 that the holders of Preferred
Stock receive upon conversion, in addition to the Comman Stock issuable upon conversion
of their sharas, the property or other secutities of the Corporation that they would otherwise
have received had their shares of Preferred Stock been converted into Common Stock
immediately prior to such event and had they thereafter retsined such securities, subject to all
other adjustments called for during such period under this Section 4.

Adiunstments for Reclassification, Exchange awd Substitution If

. D

the Common Stock is changed into the same or a different number of shares of any other
class or series of stock, whether by capital reorganization, reclassification or otherwise (other
than a Deemed Liquidation under Section2, and events for which ndjustment is made
pursuant to Sections 4(d)(ii) or 4(c) above), the Convetsion Price for each sacies of Preferred
Stock then in effect shall, concurrently with the effectivenpss of such recrganizstion,
reclassificarion or ¢hange, be adjusted such that the Preferved Stock shall be convertible into,
in liea of the Common Stock which the holders thereof would otherwise have been entitled to
receive, & number of shares of such other class or series of capital stock equivalent to the
mber of ghares of such ther class or series of capital stock that such holders would have
been entitled to receive in such reclassification, capital reocganization or change for the
mamber of shares of Common Stock that the holders would have been entitled to recelve
upon conversion of their Preferred Stock immediately prior to such reclassification, capital
reorganization or change.

(8) Nolmpajrment The Corporation will not withont first obtaining the
consent of the holders of seventy-five percent (75%) of the oustanding shares of Prefarred
Stock, voting together as & single clase on an as-converted basis, avoid or seek 10 avoid the
observance or performance of any of the terms (o be observed or perforned under this
Section 4(d) by the Corporation, but will at all times in good faith assist in the ¢arying out of
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all the provisians of this Section 4(d) and in the taking of all such action as may be necessary
or appropriate in order to protect the ights of the holders of the Preferred Stock under this
Section 4 against impairment

(h)  Certificate as to Adjustments The Corporation, at its expense, shall
prompily compute any Conversion Price adjustmeats and provide each holder of Preferred
Stock a certificate describing such adjustment and showing in detail the facts upon which
such adiustment is based. If requested in writing by any holder of Preferred Stock, the
Corporation shall provide such holder a certificate describing any Conversion Price
adjustments, the current Conversion Price and the amount of Cornmon Stock ot other
property issuable upon conversion of the shares of Preferred Stock held by such holder.,

()  Notices ofRecord Date Ifthe Corporation shall propose at aoy time:

(A) to declare any dividend or digtibution upon its Common Stock
cther than a distribution payable solely in Common Stock;

(B) 1o offer far subsaription pro 1ata o the holders of any class or
series of its capital stock any additional shares of capital stock of any class or series or other
rights;

(C) o effect any reclassification or recapitalization of its Common
Stack; or

(@) fo effect any liqudietion or winding up of the Corporation,
including, witbout limitation, 2 Deemed Liquidation of'the Cotporation;

then, in connection with each such event, the Corporation shall seod to the
holders of the Preferred Stock:

{1)  at least fwenty (20) days’ prior written notice of the date on
which a record shall be taken far such dividend, distributlon or subscription fights (and
specifying the date oa which the holders of Common Stook shall be extitled thereto) or for
determining rights to vote in respect of the matters refecred 10 in (C) and (D) above; and

(2)  in the case of the matters referred to in (C) and (D) above, at
least twrenty (20) days' prior written notice of the date when the same shall take place (and
specifying the datc on which the holders of Commen Stock shall be entitled to exchange their
Conx;:;non Stock for securities or other property deliverable upon the oecurrence of such
CVens).

Each such written notice shll be delivered personally of given by first class

mail, pastage prepaid, addressed to the holders of Preferred Stock st the addresses for aich
stockholders as shown on the books of the Corporation.
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()  Reservation of Stock Yssuable Upon Cunversign. This corporation
shall at all times reserve and keep available out of its authorized but unissued shares of
Common Stack, solely for the purpose of effecting the conversion of the shares of the
Preferred Stock, such number of its shares of Common Stock as shall from time to time be
sufficient to effoct the conversion of 1! outstanding shares of the Preferred Stock; and if at
any time the pumber of authorized but unissued shares of Common Stock shall not be
sufficient to effect the conversion of all then outstending shares of the Preferred Stock, in
addition to such other remedizs as shall be availabls to the holder of s¢h Preferred Stock,
the Corporaticn will take such corporate action as may, in the opinion of its counsel, be
necessary to Increase its authorized but umissued shares of Common Stock to such rumber of
shares as shall be sufficient for guch purposes, including, without limitation, engaging in best
efforts to obtain the reguisite stockholder approval of any necessary amendment to this
Amended and Restated Certificate of Incorporation

5.  ¥ofing

() General Except as expressly provided by this Centificate of
Incorporation or as required by law, the holders of Preferred Stock shall have the same voting
tights as the holders of the Common Stock and shall be entitled 1o notice of any stockbolders'
meeting in accordance with the bylaws of the Corporation, and the holders of Common Stock
and the Preferred Stock shall vote together as a single class on all matiers. Each holdec of
Common Stock shall be entitled to one vote for each share of Common Stock held, and each
holder of Preferred Stock shall be emitled to the aumber of votes equal to the number of
shares of Common Stock into which such shares of Prefarred Stock could thea be converted.
Fractional votes ghall not be permiited Asy fractional voting rights remilting from the above
formmla (after aggregating all shares into which shares of Prefarred Stock held by ¢ach holder
could be converted) shall be rounded to the noarest whole sumber of votes (with one-half
being rounded upward)

(b)  Eleetion of Directory,

@ Until the date upen which the Preferved Stock is automatically
converted in accardance with Section 4(b) above; (w) the holders of the Seties A Preferred
Stock, voting as a separats class on an as-converted basis, shall be entitled to elect two (2)
members of the board of directors (the "Series 4 Directors), (x) the bokiers of the Series B
Preferred Stock, votiog as a separats olass on an as-converted basis, shall be entitled to elect
one (1) member of the board of directors (the “Series B Directors" and together with the
Series A Directors, collestively referred 10 hetein as the "Preferred Directors™), (y) the
holdera of Common Stock voting together 58 2 teparats class (without the vote of the holders
of Preferred Stock) shail be entitled to elect one (1) member of the board of dircctors, who
shall be the Chief Executive Officer of the Corparation (the "Common Director") aud (2) the
holders of the Preferred $tock and Common Stock, voting together as a single class on an as-
Eonvened basls, shall be entitled to elect one (1) msmber of the board of directors (the

Muinal Director”). _ Following an avtomatic conversion of the Preferred Stock in
accordance with Section 4(b), the holdery of'the Common Stack shall be entitled to elect ali
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of the members of the board of dixectors

(ii) In the case of any vacancy (other than 2 vacancy caused by
removal) in the office of 1 director octunring among the directors elected by the holders of a
class or series of stock pursuant to Section 5(b)(i), the remaining directors so elected by that
class or series may by affirmative vote of a majarity thereof {or the remaining director so
elested if there be tmt one, or if there are no such directors remaining, by the affirmative vote
of the holders of a majority of the shawes of that class or senics), clect a successor or
sucsessors to hold office for the unexpired tetn of the director or directors whose place or
places shall be vacant. Any director who ahall have been elected by the holders of a class or
series of stack or by any directors so elected as provided in the immediately preceding
sentence bereof may ba removed during the aforesald term of office, either with or without
¢ause, by, and only by, the affirmativa vote of the holders of the shates of the class or series
of stock cntitled to elect such director or directors, given either at a special meeting of such
stockholders duly called for that purpose or pursuant to a written consent of stockholders,
and any vacancy thereby created may be filled by the holders of that class or series of stock
represented at the mecting or pursuant to unznimous written consent.

6. Protective Provisions

(2)  This Corporation shall rot, without the approval of the holders of at
least sixty~six and two-thirds pereent (66-2/3%) of the then cutstanding Series B Preferred,
voting as a separate class, directly or indirectly, by way of merger or otherwise, take any
action that:

(0  ecffects any liquidation ar winding up of the Corporation,
inchuding without limitation, a Deemed Liquidation of the Carporation at a price per share to
tha Series B Preferred of less than $1.13125 (as adjusted for any stock dividends,
combinations or splits with respect to such ghares);

(iiy amends the Corporation's Certificate of Incorporation in a
manner that adversely affects the prefierences or rights of the Sexies B Preferred; or

(iii) increase the suthorized number of shares of Series B Preferred;

(b)  This Corporation shall not, without the approval of the holders of at
lcast sixty-six and two-thirds percent (66-2/3%) of the then outstanding Series A Preferred,
voting ag & separate class, directly or indirectly, by way of merger or otherwise, take any - i
action that amends the Corporation's Certificate of Incorporation in a marner that adversaly ]
#ffects the prefurences or rights of the Series A Prefarred

(c)  This Corporation shall not, without the approval of the holders of at
least sixty pexcent (60%) of the then outstanding shares of Preferred Stock, voting together s
a single class on an as-converted basis, directly or indirectly, by way of merger or otherwise,
take anty action that:
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(i)  authorizes or obligates the Corporation ta pay any dividend or
meke any other distribution in respect of the Carporation's capital stock (other than a
dividend payable solely in shares of Common Stock);

(i) awthorizes or issues, or obligates the Corparation to sell or
issue (by reclassification or otherwisc) any new tlass or series of sequrities;

(iii) amends the Corporation’s Certificate of locorporation or
bylaws;

(v} redeems or repurchases any shares of capital stock (excluding
1epurchases at cost of Common Stock upon termination of an officer, cmployes, director or
service provider pursuant to plass and errangements previously approved by the board of
directors);

(v)  effects achange 1o the authorized number of directors;

(vi) effects any liquidation or winding up of the Cerporation,
including, without limitation, a Deemed Liquidation of the Corporation;

(vii) effects an initial public offersing of the Corporation’s capital
“stock; or

(vili) effects the issuance of any equity securities by a subsidiary of
the Corporation to any third party,

7. Statng of Converted Shares

In the event any sharey of Preferred Stock shall be converted pursuant to Section 4
hereof, the shares so converted shall be canceled and shall mot be issusble by the
Corporation The Centificate of Incorporation of the Corporation shall ba appropriately
amended to effect the cotrasponding reduction in the Corporation’s anthorized capital stock

(©)  Right, Preferences, Privilepes and Restrictions of Commen Stock

The relative rights, preferences, privileges aud restrictions granted to or knposed
wpon the Cotnmon Stock or the holders theneof are s follows:

. 1 Dividends. Subject to the prior rights of holders of sl clagses of stock at the
time outstanding having superior rights as to dividends, the holders of the Common Stock
shall be entitled to receive, when, as and if declared by the board of directors, out of any
assots of the Corporation legally available therefor, such dividends as may be declared from
time to time by the board of directors.

2 Liguidation. Upon the Hquidation, dissohution or winding up of the

Corporation, the essets of the Corporation shall be distributed ided 1
Division (B} above, 1po; as provided in Section 2 of
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3 Redemption. The Common Stock is not redeemable other than st the sole
discretion of the Corporation, pursuant to the terms of a written plan, or agreements with
individual stockholders that provide for repurchases by the Corporation in connection with
the termination of such stockholder's services to the Corporation.

4, Voting. The holder of each share of Cornmon Stock shall have the right to
one yote, and shall be entitled to notice of any stockholders' meeting in accordance with the
bylaws of the Corporation, and shall be entitled o vote upon such matters and in such
manner as may be pravided by law

ARTICLEY

(A) To the fullest extent permitted by the Delaware General Corporation Law, as the
same exists or a3 may bercafter be amended, a director of the Corporation shall not be
personally Tiable to the Corporation or its stockholders for monetary damages for breach of
fiduciary duty as a directer.

B) The Corporation shall indemnify to the fullast extent pexmitted by law any person
made or threatened to be made u party to an aetion or proceeding, whether criminal, civil,
edministrative ot investigative, by reason of the fact that he, his testator or intestate i3 or was
a director or officer of tha Corporation or any predecessor of the Corporation, ot serves or
setved ut any other enterprise as a direcior or offiver at the request of the Corporation or any
predecessor to the Carporation.

{C) Neithet any amendment nor repeal of this Article V, nor the adoption of any
provision of the Corporation's Cettificate of Incorpotation inconsistent with this Aricle V,
shall eliminate or reduce the effect of this Asticle V in respect of auy matter occurting, or any
action or proceeding accrulng or arising or that, but forthis Article V, wonld acque or arise,
prior ta such amendment, repeal or adoption of an incansistent provision.

ARTICLE VI

Subject to Section 6 of Division (B) of Article IV, the board of direstors of the
Corporation i3y expressly authorized to make, alter or repeal bylaws of the Corporation, but
the stockbolders may make additional bylaws and may alter cr repeal any bylaw whether

adopted by them or otherwise.
ARTICLE VIO

byiawes ﬁfkﬂc:ngs °;f° ixtr;ciom uneed not be by written ballot naless otherwise provided in the
ARTICLE v

The Corporation is to have perpetual existence.
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ARTICLE IX

Meetings of stockholders may be held within or without the State of Delawate, as the
bylaws may provide. The books of the Corporation may be kept (subject to any statutory
provision) outside the State of Delawars at such place or places as may be designated from
time to time by the board of directors in the bylaws of the Corporation.

XL E)
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