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5. DEPARTMENT OF COMMERC !
Linited Siates Palont and Tradamark Offi

REGORDATION FORM COVER SHEET
PATENTS ONLY

To the Director of the .S, Patent and Trademark Office: Pleata racord the attached documents or tha nsw address(es) batow.

1. Nama of conveying party(les):
Nano-Tex, LLC

Addillonal namea(s} af conveying partylics) altached? I:IYEE E N

3. Nature of conveyance/Execution Date(a):

Executlon Dale(s): February 27, 2005

DAssignmem EMerger DChange of Name

DSecurlly Agreemenl I:lJoint Research Agresmenl

DGovernment Inlarast Asslgnment

I:lEuecul.ive Ordar 9424, Confirnalary Licanse

DDlhar

2. Name and address of recaiving party(les)

MNamea: Nang-Tex, Inc.

inlernal Address:
Street Addrees:

2220 Livingston Street, Suite 201

City: Oakland

State: Cahfornia

Country:  United Stales of Amarica _ Zip: 94506

Additipnal nama(s) & address{es) Yes N
aftached? D E—l °

Name: Kimberly A, Bolin
MORRISON & FOERSTER LLP

internal Addrass: Atty. Dkt.: 400752000101

Street Address: 755 Page Mill Road

City: Falo Alto
Slate: CA Zipr 94304-1018
{650) 813-5740

Phane Numbear:

4. Application or patent number{s): I:]Tnls dogument is baing filed togelher with a new application,
A. Patent Applicalion No.(s) B, Palenl Mao.(s)
& 607,664 B2
Addltianal numbers altachad? DYes END
5. Name and address to whom correspondence |B. Total numbar of applications and 1
concarning document should be malled: patents Involved:

7. Total foe (37 CFR 1.21(h) & 3.41} & 40.00
D Authorlzed 1o be charged by credit card

Authorized to be eharged 1o deposil account

D Enclosed

D None required (government interast not affecting tith )

8. Paymant Informatlon

a. Cradit Card Lasl 4 Numbars
Expiration Dals

Fax Nurmber: (550) 494-0792 b. Deposil Accounl Number 03-1952
Emall Address: KBolin@mofo.com Authorized User Nama  Kimberly A. Balin
9. Signature:
January 3, 2007
; ) Signalure Date N
KirmtSerly A Bolin - 44,546 Tolal number of pages Ingluding cover |57+
Name of Person Signing sheet, attachmants, and documents :
pa-1121045
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The ‘First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE CF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY QF THE CERIIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"NANQ-TEX, LLC", A CALIFORNIA LIMITED LIABILITY COMPANY,

WITH AND INTC "NANQ-TEX, INC." UNDER THE NAME OF "NANQ-TEX,
INC.", A CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF
THE STATE OF DELAWARE, A9 RECEIVED AND FILED IN THIS OFFICE THE
SEVENTH DAY OF FEBRUARY, A.D. 2005, AT 1:20 O'CLOCK P.M.

A FILED COFY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
NEW CASTLE COUNTY RECORDER QF DEEDE.

Harrier Smith Windear, Secrawmry of Stata

AUTHENTICATION: 3667873

3916937 8100M

050087787 DATE: 02-07-05
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REEL: 018700 FRAME: 0402



01/03/2007 11:54 FAX

GRATE/Z005 12097 A HaHU=1EX, LNL

Skatms of DvlaLare

Sooruta
Diviaren

of State

Corporations
Dnliversd 01:30 PM G2/07/2005
FILED 01:20 BM 02/07/2005
ARV 050097787 - 2818937 FILE

AGREEMENT AND PLAN OF MERGER
OF NANO-TEX, INC.
A DELAWARE CORPORATION,
aod
NANO-TEX, LLC
A CALTFORNIA LIMITED LIABILITY COMPANY

This Agresment and Plan of Merger dared as of February 7, 2005 (the “Agreement™ is
between Nano-Tex, L1.C, & Californis Himited liability company (“Nano-Tex-California™, and
Nano-Tex, Inc., a Delawere corporation (“Nano-Tex-Delawnre”). Nano-Tex-Delawure and
Nano-Tex-Cali fornia are sometimes reforred Lo in this Agreement as the “Congtituent

RECITALS

A.  Nano-Tex-Delaware is a corporalion duly orpanized and existing under the laws
of the State of Delaware and has an authorized capital of 1,000 sheres, 1,000 of which are
decipnated “Commeon Stock " $0.001 par value. As of February 7, 2005, 1,000 shares of
Nana-Tex-Delaware Common Steck were iesvad and cutstanding, all of which are held by
Nano-Tex-California, and no ghares of Prefemed Stock were igsued and outstending.

B.  Nuno-Tex-California ia a limited ligbility company duly organized and existing
under the laws of the State of Califormia. As of February 7, 2004, 14,588,973 cornmon units and
4,579,114 praferred unit were issued and outmanding.

C. The Board of Dirsctors of Nano-Tex-California has determined that, for the
purpose of effecting the reincotporation of Nano-Tex-California in the State of Delaware apd for
the purposs of converting o & corparation, it is advisable and in the best interests of
Neno-Tex-Ualifornia thal Nano-Tex-Californie merge with and into Nano-Tex-Delaware upon
the terms and conditions provided in thig Agreement.

D The respeciive Boards of Direcrars of Nano-Tex-Deleware and
Mano-Tex-Califomia have approved this Agresment and have directed that this Agreemem be
submitted 10 a vote of their respective equity holders and executed by the undersigned officers.

AGREEMENT

In conaideration of the mulual agreements end covenanta set forth herein, .
Nang-Tex-Delaware and Nane-Tex-Celiformia hereby agree, subject 10 the termg and conditions
hereinafter set forth, as follows:

| Merger

1.1 Merger. In aecordanes with the provisions of this Agreement, the
Delaware Generz]l Corporation Law and the California General Corporation Law,
Nano-Tex-California shall be merged with and into Nane-Tex-Delaware (the “Merger"), the
separate existence of Nano-Tex-California shall coase and Nano-Tex-Delewars shall be, and is

DOCAIT 17034105
13914-2 311
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sometines referred 1o below ag, the "Surviving Comgration,” and the name of the Surviving

Corpenation shall be Mano-Tex, Ine,

1.2 Filing and Effectivenegs, The Merger chall bacome effective upon
completion of Lhe following actions:

(a)  Adopdopand approval of this Agreement and the Merger by the
equity holders of each Constiruen| Corporation in accardance with the applicabis tenuirements of
the Delawtre Genera Corporation Law and the California General Corporation Law;

() The satisfaction or waiver of all af the corditions precedent 1o the
consummarion of the Merper as specified in this Agreemeant; and

(¢)  The filing with the Sceretary of State of Delawara of ap executed
Certificate of Merger or an executed counterpart of this Agreement meeting the requirements of
the Delaware Qeneral Corporation Law.

The date and time when the Merger becomea effactive is referred 10 in this Agreement as

the “Effective Date of the erger.”

1.3 Effect of the Merger. Upon the Effective Date af the Merger, the
separate existence of Neno-Tex-Califoria shall cease and Nano-Tex.Delawars, as the Surviving
Corporation, (a) shall continus to possess all of lts assels, dghts, powers and Property as
congtitated inmmediately prior to the Effective Date of the Merger, (b) shall be subject 1o all
aetions previally taken by its and Nano-Tex-California's Board of Dirsctors, (¢) ahall succeed,
withet other transfer, to all of the assets, rights, powers and property of Neno-Tex-California in
the manner more fully set forth in Section 259 of the Delawers General Corporation Law,

(d) shall continue o be rubject to all of the debis, |1abilites and obligations of
Nang-Tex-Delaware a3 constituted immediately prior to the Effactive Date of the Merger, and
(e) shall succeed, without other transfer, (o all of the debis, liabilities and abligations of
Nano-Tex-Califomia in the same manner a2 if Nano-Tex-Delaware had itself incurred them, all
as more fully provided under the epplicable provisians of the Delaware General Carporalion
Taw and the California General Corporation Law.

2. Chayter Documenis, Dircclors and Officers.

21 sitilicate of Incocperatigy, The Amended and Restated Cerificate of
Incorporation of Nano-Tex-Delaware anached herstc nz Exhibit A shall becowe in £l force and

cffect as the Cenificate of Incorporation of the Surviving Corporation unti! duly amended in
accordance with the provisions thereof and applicabls law.

22 Bylaws. The Bylaws of Nano-Tex-Delaware as in affect immediately
prior to the Effective Date of the Merger shall continue in full foroe and effect as the Bylaws of
the Surviving Corporation until duly amended in secordance with the provisiona thereof and
applicable |aw,

23 Dirgetors and Qfficers. The directors and oFficere of
Nano-Tex-Delaware immediately prior to the Effective Data of the Merger shall be the directors

DOCSSE]03410.5
130102 82 .
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and officers of the Surviving Corporation until their successors shall have been duly elected and
qualified or ag otherwice provided by law, the Certificate of Inoorporation of the Surviving
Corperation ar the Bylawsz of the Surviving Corporation.

3. Mapuoer of Converpiog of Units,

3.1 Npno-Tex-California Unjy, Upon the Effective Date of the Merger,
each common unit of Nano-Tex-Califomia jssued and outmanding immediataly prior thereto

shall, by virtue of the Merger and without any action by the Conatituent Corporations, the holder
of such unit or eny other person, bt converted into and cxcbanged for one fully paid and
nonawscssable share of Common S10ck, $0.001 par value, of the Surviving Corporation, and each
preferred wnit of Wang-Tex-California issued and outstanding immediately prior thereto shall. by
virlue of the Merger and without eny action by the Congtituent Corporations, the bolder of such
unit or any other porson, be converted into end exchanged for one {ully paid and aon-asicasable
share of Serica A Preferred Stock, $0.00] par value, of the Surviving Corportion. No fractional
share {nterests of the Surviving Corporation shell be issued,

32  Nopo-Tex-Califorpis Optiona.

()  Hach ouigtanding wnd unexercised option for Nano-Tex-California
common units (an “Cprion™) shall become an optian for the Surviving Corporation’s Common
S1ock, on the basig of one share of the Surviving Corporetion’s Cammon Stock, as the case may
ba, for each Nano-Tex-California common unii jszuable pursuent to any guch Option, on the
same 1erms and conditions and at an exercise price agual 1o the exareise price applleabls to any
guch Nano-Tex-California Option at the Effactive Date of the Merger. This paragraph 3.2(a)
shall not apply to Nane-Tex-California commen or preferred units. Such units are subject o
paragraph 3.1 hereof,

(h) A number of shares of the Surviving Corporstion’'s Common S1aek
shall be teserved for issuance upon the axcreiss of convession of Optiong equal to the mumber of
Nuano-Tex-Californin comruon units 30 reserved immediately prior to the Effective Dato of the
Mergar

33 Nano-Tex-Delaware Common Stack. Upon the Effective Date of the

Merger, each shar¢ of Common Stock, $0.001 par value, of Nano-Tex, Inc. issued and
outstanding jmmediaely prior thereto shall, by virtue of the Merger and witheut any setion hy
Nano-Tex-Delaware, the holder af such shares or any other person, be canceled and rerurned ta
ihe siatus of authorized but ugissued shares,

3.4 Exchanse of Certificates. Afier the Effective Date of the Merger, each
holder of an outsianding certifiepts rapresenting commen of prefarrad dnitg of
Nano-Tex-California may be asked o surrender the seme for cancellstion 1o an exchange ageat,
whosze name will be delivertd 1o holders prior to any requested exchange (the “Exchange
Agent™), and each such holder shall be entitled 10 receive in exchange therefor a certificate or
eertificates representing the number of sharcs of the appropriate class and series of the Surviving
Corporation's capital stock imo which the sumendered units wers converted as herein provided.
Until so swrendered, each ownstanding certificate therctofors representing common ot preferred

TXACEEF) 7934184
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untits uf Neno-Tex-Califomin shall be deemed for all purposes to zepregent the number of whole
shures of the appropriatc class and series of the Surviving Corporatlon’s capital stock inte which
such common or preferred units of Nano-Tex-Californie were convered in the Merger.

The registered owner on the books and records of the Surviving Corporation or the
Exchange Agent of any such owtstanding certificate shal), unti] such certificate shal| have been
surrendered for transfer o conversion ot otherwise accounted for to the Surviviag Corporation ar
the Exchange Agent, have and be entiled to exercise any voting and other rights with respect to
and 1o receive dividends and other diswibutions upen (he shares of capita) stock of the Surviving
Corporation repreaenied by such ousranding eartificate as provided abave.

Each certificate representing caplral stack of the Surviving Corporation 5o issuzd in the
Mergor shall bear the same legends, if any, with respect 1o the restrictions on ransferability as
the certificates of Nano-Tex-California fo converted and given in exchange therefor, unles
vlherwise determined by the Board of Directors of the Survlving Corporation jn compliunce with
applicable laws,

If any certificate for shares of Surviving Corporation's s1ock is to be issued jn @ name
olher than thut in which the cerrifieats swrendered in exchange therefor is registered, it shall be a
conditon of issvance thereof that the certificate so surcendered shall be properiy endersed and
atherwige in proper form for wansfer, thar such rrensfer sthervise be proper und comply with
applicable securitieg laws and that the person requesting such transfer pay © the Fxchange Agemt
any transter or other taxes payable by reason af the issuance of such new certificate in 4 name
ather than thar of the registered holder of the certificats surrendered or establish fo the
satisfaction of the Swviving Corporation that such tax has been paid or is not payable.

4, Snera

4, Covenants of Nano-Tex-Delaware. Nano-Tex-Delaware covenanty end

agrees thar it will, on or befors the Bffective Date of the Merger:

(@) Qualify 10 do business ag a foreign corporetion in the Starc af
California and irrevocably appeint an agent for service of procsss as required under the
- Provisions of Scctinn 2105 of the California Genera! Corporation Law,

(b)  File any and al! documents with the Califamis Franchize Tax
Board nevessary for the assumption by Nano-Tex, Inc. Delaware of all of the franchise wx
liabilidez of Mana-Tex-Californin; and

(€)  Take such other acrions es may be required by the Califomnia
CQenern) Corpordion Law.

4.2 Further Assurspees. From time to ime, as and when required by
Nano-Tex-Delaware or try i suecessors or assigns, there shall be exceniad and delivered on
bekalf of Nang-Tex-California such deeds and ather instruments, and there shall be taken oc
caused to be taken by it such further and other actions, as shall be eppropriate or FLACESBETY inl
order to vest or perfect in or conferm of record or otherwise by Nano-Tex-Delawars the Gtle 1o
and possession of all the property, interosts, assets, rights, ptivileges, immunities, powers,

DNACEIFL 7934183
I8 104 S A
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franchises and authority of Nane-1'ex-Lalifornia and atherwise (o camy out the purposes of this
Agreement, and the officers and directors of Nano.TexsDelaware are Fully authorized in the
name and on behalf of Nans-Tex-California or otherwise to take any and all such action end 10
executz and deliver anv and all such deeds and other instruments,

43 Abandonment, Atany time before the Effective Date of the Merger, this
Agreement may be terminated and the Merger may be abandoned for any reason whatsocver by
the Board of Directors of either Nano-Tex-Celifornia or Nano-Tex-Delaware, or both,
notwilhswanding the approval of this Agretmont by the members of Nano-Tex-Califarnia or by
the aole stockholder of Nano-Tex-Delawars, or by both.

4.4  Amendeaent, The Boards of Direciors of the Constituent Corporations
may amend this Agreement at any time prior to the filing of this Agreement (or certi feate in livu
therecl) with the Secretary of State of the State of Delaware, provided thal an amendment mude
subrequent to the adaption of this Apreement by the equity holden of eithar Conatiment
Cacporation shall not; (a) elter or change the amount or kind of shares, securities, cash, property
and/or rights t» bs recaived in exchange for or on coaversion of all or any of the units or sheres
ol any class or series thereof of such Constituent Corporation, (b) alter or change any tarm of the
Certificate of Incorparation of the Surviving Corporation (o be effected by the Merger, or
(c) alter or chenge any of the terms and conditions of this Agrocment if such alteration or change
wyuld adverscly affect the holders of any class of unit or shares or serics of capital mock of such
Constituent Corporation.

4.5 PRegistercd Office. The address of the Surviving Corporation’s registered
office in the Stare of Delawere {5 1209 Orange Street, i the City of Wilmingtan, County of New
Caatle, Delaware 19801, The name of ity registered agent at such address s The Comoration
Trust Compeny.

4.6  Aprecment Execuied copies of this Agreement will be on file atthe
principal place of business of the Surviving Corporution a1 §770 Shellmound Street, Emeryville,
California 94608 and copies thereof will be furnished to any stockholder of either Canstituent
Corporation, upon request and without cost.

4.7 Governing Law; Jurisdiction, This Agreement and all acis and

transactions pursuant hereto and the rights and abligations of the parties hereto shall be
governed, constried and inserpreted in accordance with the laws of the State of Delaware,
without giving effect to principles of conflicts of Jaw,

4.8 Counterparty, This Agreernent may be executad jr two or more
counterparts, each of which shall be deemed an origina) and all of which together shell constitute
ahe {nstranent.

DxCAsF ) Thia ke y
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The undersigned surhorizad represcntatives of the Constitwent Corporatians have
excouted and ackngwledged this Agrecment s of the deggfvat swt forth above,

FEX, INC, a Delaware corparation

7, — -
Ponn Tice,
Presicdem wnd Chief Excoutive Qfficer

-TEX, LLC, a Celifornia limited

President and Chief Exscutive Officer

SIGNATLRE FAGE TO AGKREEMENT AND PLAN OF MERGER
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NANO-TEX, INC.
A Tlelaware Carporation
OFFICERS' CERTIFICATE OF APPROVAL OF MERGER
Donn Tice and Keith Milne eectify thar:

They ere the President and the Secretary, respectively, of Nano-Tex, Ine., a corporation
crganized under the laws of the State of Delmware,

There are 1,000 shares of Common S1ock outstending and andiled 1o vate on the
Agreement and Plan of Merger anechad herero (tha “Merger Agreoment”). There nro no shares
of Preferrcd Swock outstanding.

The principal wrma of (he Merger Agreement were approved by the Board of Directors
and by the vate of 2 number of shares of each class and sories of stock which squaled or
caceeded the vole required.

The percentage vote required was morv than 50% of the volas entitled to ba cast by
helders of ouertonding sheres of Common Stock

Donn Ties sad Keith Milne futher declare under penalry of perjury under the lows of the
Eratzt of Delaware and Colifornia that cach has read the forcgoing teortificats and kngws the
contenis thereof and that the anme is trae and correct of ench's awa kuowledge.

Exemuted in Emeryville, California Pchruary 7, 200§

_4--"""_-_-_'_-dl

Donn Tite, Presidmt

/
K#’ Milng, Secretary

DOCEEF) TAM1E.3
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NANO-TEX, LLC
A Califormia Limired Liability Company

O¥FICERS! CERTIFICATE OF APPROVAL OF THE MERGER
[eng Tice and Keith Milne certify that

They are the President and the Secretary, respectivaly, of Nano-Tax, LEC & limitad
Jinbility company crganized undar the Jaws of the State of California.

The company has authorized two clusses of equity interests, designated "Common Units”
and “Preferred Unijs™,

There were (4,588,975 Cormon Unlty end 4,579,114 Preferned Urils outstanding es of
the recard dert (the “Record Dala") end entitled to voie by written consene of the holders
whereby the Agreement and Plan of Morger anached hereto (the “Marger Agreemen(™) vas
approved.

The principal terms of the Merger Agrocrnent were approved by the Board of Diraetors
and by the vote of & number of shaees of eaoh cles and gcrict of stock which equaled or
excesded the vols required.

The percentage vate required was more than 0% of the vutstanding Commen Units and
reore then 30% of the owstanding Preferred Units,

Dorn Tice and Keith Milne further declare under penally of perjury ander the lawe of the
Sures of California and Delawars that each has read the forcgoing cerdficate and knows the
contents thareaf and thut the same is e and correst of ks pwn knowledge,

Executed in Emeryville, Catiforuia on Febrary 7, 2005,

DOCEEF)79M[8.3
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EXHIBIT A

FORM OF DELAWARE
AMENDED AND RESTATED CERTIFICATE OF INCORFORATION

!
/

(See attached)

DOCS5F1: 19341 6,5
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EXHIBIT A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
NANO-TEX, INC.

The undersigned, Donn Tice and Keith Milne, hersby certify that:

1. They dre the duly elected and ncting President and Secretary, respectively, of
Nano-Tex, Ing., & Delawars corporation.

2, The Certificate of Incorporation of this corporation was ariginally filed with the
Secretary of State of Delaware on January 25, 2005,

3 The Certificate of Incorpamtion of this corporation shall be amended and restated
10 read in fhll aa follows:

ARTICLE1
*The name of this corporation is Nano-Tex, Inc. (the “Corporation’).
ARTICLE II

The address of (he Cotporation's registered office in the State of Delawars is 1209
Orunge Siret, in the oity of Wilmingion, County of New Cagtle, Delaware 19801, The name of
its registered agent af such address jg The Corporation Trust Compeny.

ARTICLEITI

The purpose of the Corporation is 1o engags in any lawfu] acl or activity for which corporations
may be organized under 1he Delaware General Carporation Law.

ARTICLE IV

{A)  Clasyes of Stock. The Corporation is authanized lo issue tWo classes of 510ck 10
be designated, respectively, "Commen Sock' and “Prefarred Stack.” The total number of shares
which the Corporation is authorized to fesus 1s one-hundred million (100,000,000) shares, eazh
with a par value of $.001 per ghare. Bighty-five million (85,000,000) shares chall be Commaon
Stock and fifteen millien (15,000,000) ehares shall be Preferred Stock, which may be issued in
one oy moare series, the preferencen, imitations, and relative vighta of each such senes to be
determined from time 10 Uma hereafler by the board of direstors.

® ights, Preferences and Hexmrictiony ferred Stock. Tne first saries of
Preferred Stock shall be designated “Series A Preferred Stock™ and shall consist of eleven
million nine Aundred twelve thousand four hundred and forty-cight (11,912,448) shareg. The

LG a2 304
1302 5P

- . [T Hoa el a e - mam w — — — — —— L A —

PATENT
REEL: 018700 FRAME: 0412



HWemrr—se m mmemm d e emm mm——— a8

01/03/2007 11:56 FAX

0a/18/2005 12 33 FAX MAMO=TEX, IRL

rights, preferences, privileges, and restrictions granted 10 and imposed on the Seriss A Prefersd
Stock are as ser forth below in this Article [V(B).

1, MMLM-« The holders of sharzs of Serics A Preferred Stock
shell be entitted 10 receive dividends declared or paid on the Commen Stock, aut of any assets
legally available therefor, pro rata based on the oumber of sharcs of Common Stock then held by
each holder (assuming conversion of all such Scries A Preferred Stock into Commen Slock),

2. Ligyidation,

(1) Preference, Inthe evem of any iiquidaiion, dissolution or winding up
of the Corporation, sither voluntary or involuntary, the holders of tha Searies A Preferred Stock
shof| be cntitled to receive, prior and in preference 10 eny distribution of any of the assets of the
Corporation 1o the holdery of Commen Stock, by reason of their ownership thereof, sn amount
cqual to §3.00 per shar {as adjusted for stock splits, stock dividends, reclessification and the
like) for each share of Scries A Preferred Stack then held by them, plnt declarsd but unpaid
dividends. [f, upon the nccurtence of such event, the assets and funds thus distributed among the
holders of the Scrics A Preferred Stock shall be insufficient to permit the payment to such
Nolders of the full aloresaid preferentinl amounts, then the entire assety and funds of the
Corporation legally available for distriburion shafl be distributed ratably among the holders of
the Series A Preferred Stock in proportion o the preferential amound ezch such holder s
otherwize snlitled 16 receive, '

(b) Remainjap Asgets. Upan the completion of the distribulion required
by Settion 2(a) above, if agsets remain in the Corporation, the holders of the Common Stock of
the Comoration shall receive all of the remaining assels of tha Carporation.

(c) Certaln Acgujsltions,

(N Deeroed Liguldatlon. For purpases of this Sestion 2,
unless olherwise aprecd by the holders of at least 75% of the Serics A Preferred Stock, a

liquidation, dizselution, or winding up vf the Corporation shall be deemsd to occurif the
Corporstion shall sell, convey, or otherwise dispose of ali or substantially all of ite property or
business or merge with or into or consolidate with any other corporation, limited liahility
sumpany or other enlity (other than 2 whul]yruwned subsidiary of the Corporation) (any sugh
ranzretion, = “Liguidalion Transaction™), provided that none of the following shall be
considered a Liquidation Trangaction: (x) a merger effected exclusively for the purposs of
changing the domicile of the Corporuticn, or (y) & wansaction in which the stockholders of the
Cotporation immediately prior ta the transaction vwn more than 50% of the voting power of the
surviving ennty following the gansaction,

(ii}  Valuatjon of Congiderativn, In the event of & deemad
Jlquidation a3 deseribed in Seetion 2{c)(i) abave, if the consideration s other than cagh, its value
will be its fair market valus as determined in good faith by the Board of Directors; provided that
any secuntics shal] be vilued ag follows;

. o (A}  Sccunities not subject Lo invesiment letter or other
similar resticiions on free marketability:
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(i) Iftreded on a securities exchange or The
Nasgaq Slock Markel ("Nasdaq™), the value ehal] be based on a formuls approved by the Board
af Directors and derjved from the closing prices of the securities on such exchange or Nasdeq
over a specified ime period,

(2) I actively waded over-tha-counter, the value
shll be based on a formula approved by the Board of Directors and derived from the elosing bid
oF sales prices (whichever [s applicabls) of such securities over a specified time period; and

(3} If there is no active public market, ta valge
shall be the fair markes value thereof, as determined in good faith by the Boerd of Directore,

(B)  The method of valuation of sscurities subject to
investment letler or other restrictions on frea marketability (other than restrictions arising yolely
by virtu¢ of a stockholder’s starys as an affiliate or former affiliate) shall be to make an
ppropriate diseaunt from the marker value determined es specified sbove in Section 2(ciiifA)
\o reflect the approximate fair markel valug thereof, a3 determined in good faith by the Board of

Dircators.
(i)  Notige of Liqujdation Traosuction. The Corporation

shahl give each holder of recerd of Serics A Preferred Stock written notice of mny impending
Liquidalion Transaction not later than 10 days prior to the steckholders’ meeting called to
approve such Liquidation Transaclion, or 10 days prior to the ¢losing of such Liguidation
Transaction, whickever is earlier, and shall also netify such holders in wrlting of the final
approval of such Liquidation Transactian, The first of such natjees shall describe the material
terms and conditions of the impending Liquidation Transsotion end the provisiont of this Section
2, and the Corporation shal (hereafter give such holders prompt notiee of any materia) changes.
Unless auch notice requirements are weived, the Liquidation Transaction shall not take place
soonar than 10 days after the Corporation has given the first notice provided far hetoin or sooney
than 10 days after the Corporation has given notice of any material changes provided for herein.
Notwithstanding the other provisions of this Amended and Restated Cerlificate of In¢arporation
(the "Restated Cenificare™), all notice periods or requirements in'this Restated Centificate may be
shonened or wajved, etther before or after the action for which notice is required, upon the
wrillen cangent of the holders of a majority of the varing power of the outstanding shares of
Serivs A Preferred Scock thar are entitled 1o such notee tights,

{iv)] Effect of Noncomplisnce. In the event the requiremients of

this Section 2(c) 2= not complied with, the Corporation ¢hall forthwith either cause the closing
of the Liquidation Transaction to be poetponed untl the requirements of this Section 2 have been
complied with, or cancel such Liquidation Transaction, in which event (he rights, preferances,
Frivileges and restrictions of the holders of Series A Preferred Stock shall revert 1o and be the
same ag such rights, preferences, privilegss and restrictions existing immediatcly prior to the date
of the first notice referred 1o in Secrion 2(c)(iii).

3. Bedemption. The Series A Prefirred Stock is not redesmable.
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4, Cobversipn. The holders of the Series A Preferred Stack shal! have

conversion rights as follows (the *Conversion Rights™):

() Right to Conver} pa or Altey 4(b)(i} Date. Subiject to Scction 4(c),
eqch share of Series A Preferred Stock shall ba convertible, st the option of the holder thereof, at
ony time on or after February 1, 2006, at the office of the Corporation of any Iransfer agent for
fuch stock, into such number of fully paid and nonassessable shares of Gommon Stock s is
determined by dividing $3.00 by the Conversion Price wpplicable to such share, delommined ey
hereafter provided, |n effect on the date the centificate is auprcndered for conversion. The
Convergion Price per sharc of Series A Prefersd Sreck for conversions under this Section dfa) or
Sections 4(b)(ii) or 4(b)(ii) shall b §3.00, Such injlial Conversion Price shall be subjest (o
adjustment as sel forth in Sections 4(d).

(v) Aulomatly version. Subject to Seetion 4(c), each share of
Series A Prelerred Stock ghall automatically be converted into shaces of Cernmon Stock upen the
earlier of () the Corporation's sale, on or before January 31, 2006, of its Cornmon Stock in a
firm commitment underwritten public offcring pursuant to said registration statement under the
Securities Act of 1913, 25 arnonded (the "Secnrities Act’) and which results in aggregate cash
proceeds to the Corporation of not lees than $30,000,000 (net o f undsrwriling discounts and
comruasions) and following which the Commmen Stock iy listed or registered for mading on &
reeopnized ¢xchange, such as the New York Siock Exchange, Amerisin Stock Exchange ar the
Nasdag National Market System, at a Convertion Price equal 1o 60% of the public offeting price
set forth in the final registrarion stelement, (ii) the Corporation’s cale of {ts Commen Btack, on or
afler February 1, 2006, in a firm commitment underwritten public offering purseant to a
Tegistration stalement under the Securides Act which results in agprepate cagh proceads to the
Cormoration of nor less thag £3 0,000,000 {net of underwriting digeounts and comumiszions) and
following which the Cammon Stock is ligted ar registered for trading on 8 recognized axchange,
Such as the New York Stock Bxchange, American Stock Exchamge or the Nasdaq Nationsl
Mariet System, at the Conversion Price al the time in effect for such ghare immediataly upon
such sale or (iii) the date specified by writren consent or egrenmeant of the holdera, on or after
Pehruary L, 2006, of all of the holders of tha then outetanding shaves of the Serien A Praferred
Stack at the Conversion Price at the time in effact for such ghare immediataly prior to such date.

echanicg of Canverdlon. Bafore any holder of Series A Prefarrad
Slock shall be entitled to convert such Series A Preferred Siock inte sheres of Commen Stock,
the holder shall surrender the certificate or cextificates therefor, duly andorsed, ar the office of
the Corporation or of any transfer sgent for such series of Preferred Stock, and shall give wrinen
natize to the Carporation at its principal eorporate office, of the election Lo convert (he szme and
shall state therein the name or namet i which the cestifieate or certficatas for shares aof
Carnmon Stack are to be issued, The Corperation ghall, 25 gaon as practicable thereafter, iesua
and deliver at such office to such holder of Prefarred Stock, or to the nominea or nominses of
Such holder, @ aertificate or certificates for the number of shares of Common Stock to which such
holder shall be entitled as aforesaid. Such conversion shall be deemed to have pean mode
immediately prior ta the close of business on the date of such surzender of the shares of such
scries of Prefared Stack ta he tonverted, and the-persem or persons antitled to receive the shires
o Comman Stock issuable Up<n such eohversion shall b treated for all purposas as the record
hoider or holders of such shares of public Common Stock as of such date. If the convarsion is in
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conneslion with an underwritten pubtic offening of securities régistered pursuant w the Securities
Act \he conversion may, u the oprion of any holder tenderiag such Preferred Stock for
tonversion, be conditioned upon the closing with the wderwriters of the sale of securities
pursuant 1o such offering, in which event any persons entitled to receive Commen Stock upon
conversion of such Prefemred Stock shall not be deemed to have converted such Preferred Stock
until immediately prior to the closing of such sale of securities.

(4} Coaversion Adjustments of Preferred Stock for Cartain

Dilutlve lssnapces, Splity and Comblaatony. The Conversion Frice of the Series A Preferred

Stock shall be subject to adjustment from tme fo tme 1= follows:

(i} Isanance of Additlopal Stock below
the Corporation should issue, at ay time afer the date upon which any shares of Setios A
Preferred Stock were first icsued (the “Pyrehasa Date" with taspest to such series), any
Additiona] Stock (as defined helow) withou! consideration or for 2 consideration per share Jess
than the Canversion Price for such series in effect immediately prior to the issuance of such
Additional Stock, the Conversion Price far such serizs in effect immedistely prior to ach such
irquance shall autometically be adjusted ag set forth in this Section 4(4)(i), unless atherwise
provided in this Sectian 4(d)(i).

{A)  Adyrtmpent Formula, Whenever the Conversion

Frice is adjusted pursuant 1o thig Section (4YA)(7), the new Convervion Prics shall be determined
hy muitiplying the Conversion Frice then in effect by a fraction, (%) the numezator of which sha!l
be the number of shares of Common Stock outstanding immediately prior to such issuance (the
"Quigtgnding Common') plus the number of sharts of Commen Stock that the aggregate
considerstion received by the Corporation for tuch issuance would purchase ot such Conversion
Price; and (y) the denominator of whish shall be the number of sheres of Outstanding Common
plus the aumber of thares of such Additional Stock. For purposes of the foregoing caleulation,
the 1ermn "Qutstanding Commen™ shall include shares of Commen Stock deemed jgrned puravant
lo Section 4(d)(G)(E) below,

(B)  Definitjon of “Additlonal Stock™ For purposes of
lhis Section 4(d)(i), “Additiona] §tock” shall mean any shares of Corumon Stock issued (or
deemed (0 have been issued pursuant to Section 4(dXi)(E)) by the Corporation after the Purchase
Drate) other than:

(1) Shares of Common Stock issued or issuable
o emmiployees, consultants or directors of the Corporalion direetly or pursuant & a siock aption
plan or restricted stock plan or other compensatory plan or arangement approved by tha Board
of Directors of the Corporation;

(2)  Shares of Common Stock issued or issuable
I a finn commitment underwritten public offering;

. ) {(3)  Shares of Cotimon Stock issued af isgoable
UpLn tenversioq of the Series A Freferred Swck;
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{4)  Shares of Common Stock issucd or issunble
upon genversion or exercise of ontstanding oprions, wartants, converlible notes or other
converlible s2eurities outstanding as of the date of this Amendsd and Restated Certificats of
Incorporation:

(5)  Common Stock issued purauant to slock
dividends, stock splits or similar transactions, as described {n Seetion 4(d)() hereof,

(&) Capitel stock, or options or warmants 1o
purchase capital stook, issucd to financial institutiony or lessors in connection with commarcial
credit arrangements, equipment financings, commercial properly lease trapsactions or similer
lransactions, the termys of which are appraved by the Board of Directors of the Corporation;

(79 Capital stock, or warrants or options to
pumhn.sF capital stock, issued in connection with bona fide acquisilions, mergers or similar
transactions, the terms of which are epproved by the Board of Directors of the Corporation; and

(8)  Capital stock issved or issuable ta an entity
a5 A componant of any business relationship with such entity for the purposa of (A) joint venture,
tchnology licensing or development activities, (B) distribution, supply ot marufseture of the
Coerporation’s products or services or (C) amy other arangentents involving corporate partncrs
that are primarily for purposcs other than raising cepitel, the tams of which business relationship
with such entity are approved by the Board of Directors,

(C)  NoFractivngl Adjustments. No adjustment af the
Conversion Price for the Senes A Preferred Stock shall be made in an arneunt less than one ceni
per share, provided that any adjusiments which are nol required to be made by reason of this
sentence shall be carrled forward and shall be either taken ino account in any subsequent
adjustnent made prior 1o three years from the date of the event giving Hse 10 the adjusbment
being carried forward, or shall be made ar the ¢nd of tree years from the dete of the event giving
nise (o the adjustment being carried forward.

(D} Determinntion of Qgﬁg!derngon. I the case of

the issuance of Common Siock for cash, the consideration shall be deemed to be the amount of
caaly paid thercfor before dedueting any reasonable discouis, commissions or other expenses
allowed, paid or incurred by the Corporation for any underwriting ar othezwise in connection
with the issuance and sale thereof. In the case of the issuance of the Commen Stock for
oonsideration in whole or in past other than cash, the consideration other than eash shall be

deemed 1o be the fair value thersof as determined by the Board of Ditectors imespective of any
ACCOURTINE lrealment,

(B}  Deemed Lisuunces of Common Sfock. In the cuse

of the issuance (whether before, on or after the applicable Purchase Date) of seturities or rights
convertible inw, or entiting the halder thetenf to receive directly or indirectly, additional shares

of Conrmon Stack (the “Common Siek Equivglents™), the [ollowing provisians shall apply for
all purposes of this Section 4(d)(i): :

DOCREF TR0
15010-1 5F2 &

PATENT

@Ao1g/028

Mot

REEL: 018700 FRAME: 0417



@o13/028

01/03/2007 11:58 FAX

CE/1B/2005 12:33 FAX

)

HaHO=-TEX, IKC oot

(1) The spgregate maximurm number of shares
of Common Stock deliverable upon canvarsian, exchange or exercise (assuming ihe satisfaction
of any conditions ta convertibiliry, exchangeability or exercizability, Including, without
limitarion, the passage of time, bul without taking into account potenlial antidilution
edjustments) of any Coramon Stock Equivalents and yubgequent conversion, exchangs ot
exertaae thereof shall be deemed 10 have been issued ai the time such seenritias were fssued or
such Comman Stock Bquivalents were issued and for & considerstion equal (o the considerstion,
il any, rece/ved by the Corporation far eny such securities and rajated Comman Stock
Eqguivalents (excluding any cash received o4 account of acerued inlerest or eccrued dividends),
plus the minirnum edditionel consideration, if wny, to be rescived by the Corporelion (wilthout
taking info Acegunt potential antidilution adjustments) upon the converslon, exchange or exercise
of any Common Stock Equivalents (the considcralion in sach case to be determined in the
manner provided in Scction 4(d)(i}D).

(2)  Inthe event of any change in the munber of
¢hares of Cormimon Stk deliversbls or in the consideration payuble {o the Corporation upon
convergion, exchange or exereise of any Colbmon Slock Equivalents, other than a change
resuliing from the anddilution provisions thersof, the Conversion Priee of the Eeries A Prefarred
Stack, 10 the extent in any way affected by or computed using such Common Stock Equivalents,
shall be recomiputed to reflect such change, but no further adjustment shall he made for the actua]
igsugnce of Common Stock or any payrnent of such consideration upon the conversion, exchange
or exeroige of such Common Stock Bauivalenis.

(3)  Upon the termination or expiration of the
convertibility, exchangeability or exersizability of any Commen Stock Equivalents, the
Conversion Price of the Series A Preferred Stoek, 1o the extentin any way affacted by or
computed using such Corminon Stock Equivalents, sha)l be recampulted by ref{lect the issuance of
only the number of shares af Corrmon Stock (20d Commeon SBock Equivalents that remain
convertible, exchangeable or exerciaable) agwally issued upon the convensjon, exchange or
exercise of such Common Stock Equivalents,

: (4)  The number of sharee of Common Stock
deemed issued and the consideration desmed paid therefor pursuant o Secten 4(d)(NE)(1) shall
be appropriately adjusted to reflect any thange, termination or expiration of the type described in
either Section 4(d)(H(EN2) or 4( dIDCEN3).

(F)  Nolncreased Conversion Price. Notwithstanding

any other provisions of thia Section (4)(d)(D), exoept to the limited extent provided for in Sectiony
HA)NEN(2) 2nd HdXi)(EXA), to adjustment oFthe Conversion Price pursuant to this Section
4d)(i) shall have the effect of incroasing the Conversion Price above the Conversion Price in
effect immediately prior 1o such adjusiment,

(i) Stock Splits and Dividends. In the cvant the Corporation

should at any time afler the Purchase Datg fix 2 record dete for the effegiuation of a split or
subdivision of the outstanding sharcs of Common Stock or the determination of holders of
Common Stock entitled 1o repsive a dividend or other distriibution payable in additional shates of
Common Stock or Common Stoek Equivalenls without peymens of any considaration by such
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holder for the additionsl shares of Common Stock of the Common Stock Equivalents (including
the additional sharcs of Commen Stock iasuable upon conversion or exercite thersof), then, s of
such record date (or the daje of such dividend distribution, split or subdivision if no recard date
iz [ixed). the Conversion Price of the Series A Preferred Stock shall be appropriately decreased
s0 Lhat the number of sharea of Comman Stoek issusbls on conversion of each thara of such
series shall be increased in proportion to such crease of the aggregate of shares of Common
Stack outstanding and those issuable with respect o such Common Stock Equivelents with the
nuwber of sharss issuable with respest to Conunon Stock Bquivelents determined from time to
lime in the manner provided for decmed {sswanees in Sactlan 4(dXIXE).

(i)  Reverse Stack Splits. If the number of shares of Cornmen
Stock outstanding at any lime afiec the Purchase Date js decreased by a combinztion of the
sutsianding shares of Cammon Stock, then, following the record date of such combination, the
Conversion Price for the Series A Proferred Stook shall be appropriately increased so ther the
rumber of shares of Common Stock issuable on conversion of cach sharc of such serics ghall be
decreased in propartion to such decrease in outstanding shares.

(¢) Other Distributions, In ths event the Corporation shall declare &
disribution payable in scourities of other persons, evidences of indebtedness jssued by the
Corporation er other persons, asacts (excluding cesh dividends) or options or rights not eefarred
10 in Section 4(d)(1) or 4(d)(ii), then, in cach such case for the purpase of this Seclion 4e), the
holders of Series A Preferred Stock shall be entitled 1o 2 propertionare share of any such
dietribution as though they were the holders of the number of shareg of Commuon Stock of the
Corporation into which their shares of Preferted Stock arc convertiblz ue of the record dite fixed
for the delerminatien of the holders of Commen Stock of the Corporation entitled to roceive such
diswribution.

(©) Recapisalizatiopy, Ifatl eny lime or from time to time there shall be o
recapilalization of \he Cornmon Slock (other than a subdivision, combination or merger or sale
Of 4gsets Transmction provided for etewhere in this Section 4 or in Seclion 2) provision shall be
made so thae the holders of the Series A Preferred Stock shall thereafter be entilled w receive
upon conversion of such Preferred Stock the mumber of shares of stock or cthey securiliss or
Propeny of the Corperation or otherwise, to which a holder of Common Stack deliverable upon
convarsion would have been entitled on such recapitalization, In any such case, appropriate
adjustment shal! be rmade in the application of the provisions of this Section 4 with respect 10 the
Tights of the holdets of such Preferred Stock afisr the recapitalization to the end fhat the
provisions of this Section 4 (including adjustmear of the Conversion Price then in effeet and the
number of shares purchasable upan conversion of such Freferrad Stock) shall be applicabls after
that cvent and be as nearly equivalent as practicable.

(8) No lmpalrment. The Comoration will net, through any
Teargenization, recapitalization, transfer of aseets, cangqlidation, merger, dissolution, issue or
sale of securilies or any other voluntary action, avoid or seek w avoid the observance or
performance of any of the terms o be observed or performed hereunder by the Corporation, but
will at all times in good faith assist in the carrying out of all the provisions of thiz Section 4 and
in the taking of all such action as may be neceseary or appropriate in order to protect the
Conversinn Rights of the holders of Prefayred 3tock againgt impairment.
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{h) No Fractional Shares and ficace as to Adiustrents.

()  No fractional sharey shall be issued upon the conversion of
any share or shares of the Series A Preferred Stock, and the number of shares of Common Stock
ta be issued shall be rounded down to the nearest whole share. The number of shares issnable
upon such conversion ghall be derermined oo the basis of the taral number of shares of Series A
Preferred Stock the holder is ar the time convenling intp Common Siock, and the number of
shares af Common Siock issuable upon such aggregare capvergion, If the eonversion would
resull in any fractional share, the Corporatian shall, in lieu of isswing ey such fractional chare,
pay tha holder thezeal an amount in ¢42h equal to the fair market value of such fractional share
or the dare of conversion, as determined in good Faith by the Board of Directors,

(ii) Upon the occurrance of each adjustment or readjusmient of
the Convertion Price of Series A Preferred $tock pursuan to this Section 4, the Corporation, at
its expense, shall promptly compute such adjustment or readjustment in accordance with the
terms hereof and prepare and furnish to cach halder of such Preferred Srock a certificate setting
forth such adjustmant or readjustment and showing in detai] the facts upon which guch
adjuttnent ot readjusiment is baged. The Corporation shall, upon the written requesi at any time
al any helder of Series A Preferred Stock, furnish or cause to be farnished to sush holder a like
cemilicae setting forth (A) such adjustmont and readjustment, (B) the Conversion Price for the
Series A Preflerved Stock at the lime in cffect, and (C) the number ¢ f shares af Cemmon Swek
and the emaunt, if any, of other property which at the time would be received upon the
conversion of a share of the Scries A Prafared Stock.

‘ (i) Notices of Record Date. In the event of any teking by the
Corporaton of a cecord of the holders of any class of securiting for the purpees of defermining
1he holders thereol who are entitled to receive any dividend (other than & cash dividend) or other
distriburion, any right to subseribe for, purchase or otherwise acquire any shares of miock of any
¢lass or any other securitics or property, of to receive any other rght, the Corporation sha!l mail
lo each holder of Series A Proferred Stock, al least 10 deys priar to the datc specified therein, a
notice gpecifying the date on which any such record is 10 be taken for the purpose of such
dividend, distribution or right. and the mmount and character of such dividend, distribution or
right.

(J) Reservation nf Stock lasuable Upon Conversion, The Corporation

shall a1 el times reserve and keep available oul of its authorized but unissued shares of Common
Stock, selely for the purpoue of effecting the conversion of the shares of the Series A Preferred
Stack, such number of its shares of Common Jtack a5 shall from time to time be suficient to
cffcet the conversion of mll outstanding shares of such series of Preferred Slock; and if at any
time the nunber of authorized but unizsued shares of Common Stock shall not be sufficientta
elfect ke conversion ol e)] then outsianding shans of soch geries of Prefered Stock, in addition
10 such olher remedies as shell be availabls 10 the bolder of such Prefared Stock, the
Cumumtian will {ake such corporale soiion as mey, in the opinion of it counsel, be necessary to
increase its authorized bur unissued shares of Common Stock (o such number of ghares as shall
be sufficient for such purposcs, including, witbout limilacion, enpaging in besy efforts © obdiain
- the requisite stockholder approval of any necessary amendeent to this Restated Certifieate.
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(k) Notiess. Any nofice required by the provisions of this Seetion 4 Lo be
glven w the holders of sharcr of Series A Preferred Siack ahall be deemed given if dapogited in
the United Slates mail, postage prepaid, and addressed to each halder of racord at his eddress
Bppearing on the books of the Comoration,

3. Yatap Rlghw. Bxcept as expressly provided by this Restated Certificate
or a¢ provided by law, the holders of Series A Prefarred Stoek shall kave the same voung rights
a5 the holders of Common Stock and shall be entitled to notice of any stockholders' mesting in
accordanee with the Bylaws of the Corporation, and the holdars of Commeon Stock and the Series
A Preferred Stock shall vole together as 2 single olass on all matiers. Each holder of Common
Steck shall be sntitled to one vote for €ach ¢hare of Common Stock held, and asch holder of
Series A Proferred Stock shall be entitied to the number of vores equal to Lhe number of shares of
Common Steck inta which such shares of Serias A Preferred Stock is convertible (regerdless of
whether the Seriee A Preforred Stock is converted at the lime) at the time of any such vete.
Fractional votes shall not, however, he permitted and any fractioral voting rights averilable on an
as-converted hasis (after apgregating all shares into which shares of Serjes A Prefomead Slock
held by each holder cauld be converted) shall be rounded 1o the nearest whale number (with one-
halfbeing rounded upward),

6. Protective Provisions. So long a5 ut least 2,500,000 sharc of the Series
A Preferred Stock ars outstanding (a9 adjusted for stock aplits, stock dividends, reclassification
end the lik=), the Corporation shall not (by amendment, merger, conaglidation or otherwise)
without first ahtaining the approval (v vole or written ¢onsent, ag provided by lew) of the
halders of ut least s majority of the then outstanding shared of Scriea A Preferred Stock which
holders must include, for purpates of this Section &, International Texrilp Holdings. Inc. and its
Adfliated Entities, if transferred, and ar (east two (2) of the following four holders of Series A
Freferred Stock: (i) Firclake Strategic Technology Fund, L.P. and its AfHliated Enzitias, (i)
Masters Capital Nanotechnology, LLC and its Affiliated Entiues, (iil) Norwest Vanture Partners
IX, L.P. acd iz AlTiliated Entities, and (iv) Howard Hughes Medical Institute and its Affil{atad
Entities:

(8} declare, pay or set aside for payment any dividends on Common
Stock;

(%) redesm, purchase or otherwise Bequire (or pay into or sst fmds aside
for 3 sinking fund for such purpose) any share ar shares of the Series A Preforred Btock or
Common Siock, provided that such repurchasc is approved by the Board of Dircctors; provided,
further, that this restriction shal] not 2pply W the repurchase of shares of Cormon Stock from
employees, officers, directors, consuliamts or other persons performing services for the
Corporation or any subsidiary pursuant to agreemente under which the Corporarion has the
optian to repurchase sucl shares upan the ocewrence of certain events, such 25 the terrmination
of smployment, or through the exercise of any ght of Brst re fugal;

. (¢) effect a Liguidation Transaction, confess any judgment against the
_Corpnmmn. or file any bankruptey petition or similar filing on behalf of the Corporation;
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(d) authorize or issue any other equity sccunly including any security
eanvertible into or exercisable for any equity security having a prefevence over, or being on 2
parity with, the Scries A Prefered Btock with respect to voting, dividends, redemption,
eonverzion of upon liquidation (other than the pari pacsu voting and dividend righls of Commen
Sloek);

(&) amend the Certificate of Incorporation ar Bylaws of the Corporatiog;

(f} incrense or decrease the size of the Board of Directors of the
Corparation;

() urlexs approved by 2 mejonty the Board of Directars which must
include Intemaliona Textile Holdings, inc. end its Affiliated Enrities, if vtansferred: (i} mortgage
or pledge, or ereats a securicy jmerest in, permit any subsidiary 1o mortgage, pledge of cheate a
security imerest in, 2}l or subswantially all ofthe property of the Corporalion or such subsidiary;
(i) own, or permit my subsidiary to own, any stack or other szcurities of any subsidiary or sther
cerporation, parmership or entity unlegs it is wholly owned hy the Corporation; or (jii) make
guaraniced excepl in ordipary cnurse of husiness;

(h) increass the pool of shares availahble for Issuaice under all equity plans
abave 2,850,000 sharze in the aggrepare;

(1) terminate the Chief Execative Officer or hirg 3 new Chief Exccutive
QOrficer; or

{j) alter or change the rights, preferences or privileges of the shares of
Scries A Preferred Stock; provided, however, it shall require the unanimous congent of all Series
A Preferred Stockholders to alter the liguidation preferenices in Section 2(a) or the Automatic
Conversion lerms set forth in Secton 4(b), the Conversion Price Adjustment terms set farth in
Section 4(d) or the desjgnarion of any series of Preferred Stock,

“Affillated Brrities” of u person, for purposes of this Section 6. shall include (i) any
subsidiary, parent, partner, limiled parwer, relired partner, member, retired member or holder of
vapiial stock ol such person (ii) uny ulliliawd fund or entity of suck person, which means with
tespect to a limited liability eompany or a timited liabiljty parmership, a fund or extity managed
bY the same manager or managing member or general partner or management company or by eg
emity controlling, controlicd by, or under commen contrel with such MAnsger of Managing
meinber or general partner or management company or (i) any entity direetly or indirectly,
through one or mors intermediariss, contralling, conwolled by, or under common control with
such person, 13 applicable. The lerm “control,” s wsed in the immadiately preceding sentance,
shall mean with respect to 2 corporation or limited liabilicy company the right o cxereise,
directly or indirectly, more than {Ifly percant (50%) of the voiing rights attribuable to the
controiled corporaton or limited liability company, and, with ragpect to any individual,
partnership, must, other entity or asseciation, the possesaion, directly or indirectly, of the power
to direct ot cause the dircction of the management or policien of the contrulled entity.
Notwithstanding (he foregoing, Affiliated Entities of Internationa] Textile Holdings, Inc., if
transferrod, shall inelude, without Hmitation, WR Recavery Fund I, LP., Absolure Recovery
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Hedge Fund Limiled and Absohite Becovery Hedge Fund, L.P, and Affillated Entities of Masgters
Capita] Naneteshnology, LLC shall include, without limitarien, Maeters Capdral Nanotechnology
Fund, L.P., Magters Capital Management, LLC, Masters Fund LP, Marlin Fund, LP, Marlin Fund
11, LP, Marlin Fund Qffshare, Lid, and Marlin Fund Qffshere, LDC.

7. AMliaje Apreements. The Corporation shal) not (by amendiment, merger,
conselidation or otherwive) without firl obtaining the approval (by vole or wriltem consent, as
provided by law) ef a mafority of the directars other then any directar or directars sppointed by
International Textile Holdings, Ing. (“ITH™) or ils successors or assigns;

(&)  enter inlo cash compensation arrangements with émployeed of
consultanle of the Corporation i excass of 350,000 per year who are also employees of [TH o1
any effiliats thareof, unless such arranpementy are detzrmined 1o be, after due inquiry, on terms
nn less favarnble to the Corporation than the tenms on which such arrengements could have been
mada with unaffilicred third partics;

()  make pzyments over $100,000 per year 1o ITH or any affiliatc
thersof, by contract or ntherwise, unless such payments are determined to be, after due inguiry,
on Lerms na lees favorable 1o the Carporation thap (ke terms on which such services could have.
heen obtpined from voalfilisted third partiss;

(¢)  amend the Commertialization Agresment botween Intemnational
Textile Group, Inc. ("]TG") and the Corporgtion dated January 2%, 1999, a amended from ime
lo timz, or any other agreemant between the Corporation and ITH or any afiliars thereof
resulting in a transfer of property, ascets or ather value in excess of $100,000 or the amendment
in 2 menner adverse (o the Cotporation af any non-monetary term ol such agreetnents;

{(d)  amend the termos of the Licenss Agresment between ths
Corporation and [1'G dated ax of Januavy 1, 2001, a5 amended from time 19 vime; or

{28}  amend the verms of Agreement Regarding Modification and
Assumplion of Executory Contracis by and among the Corporzrion, ITG and other [TH affiliates
dated November 1, 2001, as smended from time W Tme.

This pravision sha)l tevminate upon en initial public offering.

5 BHonrd Deadlock. In the ovent that the Board of Directors shall dendlock
in making ey determination that the Board of Directors i authorized to make, afier meaningfu!,
good faith discussion of such pending deisrminaticn at the meeting at which such deadlock
occurt the matier shall be regolved by the volc of a mejorily of the directors deqipnated by
Internavional Textile Huldings, Inc. or its Affilinted Entitias or its assigns purzuant to that eertain
Vating Agrezment deled as af Fehryary 7, 2005, t2ken as a whole, prosent at such meating,

0, Staing of Converted Stogk, In the sven! any ghares of (he Saries A
Preferred Stock shall be eonvertcd pursunnt to Section 4 hereol, the shares so converted shall be
cancelled and shall Aot be isqugble by the Corporation. This Restated Cortificate shal) be
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appropristely amended 1o effect the cormesponding reduction in the Corporation's authorized
capital stack.

(C) Common Stock,

1. Dividend Righls. Subjest to the prior rights of holders of all classes of
stock at the trme outslending having prior rights 25 1 dividends, the holders of the Common
5lock shall be entitled 10 recaive, when and as declared by the Board of Direciors, out of any
aseets of the Corporation legally available therefor, such dividends a5 may be declaced from time
ta time by the Board of Dirextors.

2. Liguidation Rights. Upon the liquidation, dissolution or winding up of
the Corporation, or the eccwrrence of a Liquidation Transaction, the assets of the Corporation
shall be distributed a8 pravided in Seclion 2 of Anicle TY(B).

1 Redemption. The Common Stock it not redeemable.

4, Vouing Riphts, Each holder of Common Stock shall have (he right 1o one
vole per share of Commeon Stock. and xhall be entitled 1o notice of any stockholden' mesting in
atcordance with the Bylaws of the Corporarion, and shall be sntitied to vors upon such mattzr
and in such manncr a8 may be provided by law. The numbes of eutherized shares of Cammon
Stock may be increased or decreased (bul not below hs number of shares therecf then
autstnding) by the afficmative vote ol the holders of shares of stock of the Corporation
representing a majority which holdsys mustinclude, for purposss of this Section 4, Intematienal
Tektile Haldings, Inc, and its Affijjated Entities, of the votes represented by all outstanding
shares of stock of the Carparation entitled ta vore, irespective of the pravisions of Seclion
242(0)(2) of the Delaware General Corporarion Law,

ARTICLE V

The Board of Dirtciors ol the Corporation is expreasly authorjzed to meaks, alter or repeal
Bylaws of the Corparatipn.

ARTICLE V1

Elections of directots nesd not be by written ballot unless otherwise provided in the
Bylaws of the Corporation,

ARTICLE V1]

(&)  Tothe fuilest extent permined by the Delaware Generzl Corporation Law, ag (ke
same exists or a3 may hercafier be amended, a diregtor of (e Cotporation shall not be personally
liable 1o the Carporation or its stackholders for monetary damages for breach of fiduciary duty as
a director,

(B)  The Corporalion shall indemnify 10 the fullest axtent permitted by Jaw any person
tnade or threalened to be made a party to an aclion or proceeding. whether criminal, civil,
adminigtrative or investigative, by reagon of the fact that he, his westator or intestale js or was a
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director or officer of the Corporation or any predeccssor of the Corporation, or serves or served
a1 any other enterprige as & direelor or officer at the requast of the Corporation of wny
predecessor ta the Corporation.

(C)  Neither any amendment nor ropeal of this Artiole VI, nor the adoption of any
provision of the Corparation’s Certificate of [ncorporation incoasistent with this Article VII,
zhall elimunate or reduce the «ffect of this Article YII in respect of eny matter gocurring, or 2ny
action or proceeding acenting or arising or (at, but for this Article VIT, would accruc or arise,
Prior 10 such amendment, repeal or zdoption of an inconsistent provision.”
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. The feregping, Amended and Reststed Cevtificale of Incorparation has been duly adopred
by this corporation's Board of Directors and siockholders in accordance with the applicable
provisiers of Sections 228, 242 and 245 of the Delaware Gen orparetion Law.

Extecuted at Emeryville, California, Febroary 7,

FaN

Donn ot

Milbe, Serretary

EIGNATURE PAGE TO THE AMENDED AND RESTATED CERTIFICATE OF
: INCORFORATION '
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The undersigned auwthorized representatives of the Constituent Corporations have
executed end acknowledged this Agreemant ag of the date first sei forth above.

NANG- NC., a Delaware corporation

o

Dénn Tice,
President and Chief Executive Officer

X, LLC, a Califomia limited
lisbjity #gmpany

Dornn Tice,
President and Chief Executive Officer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER
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