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1).5. DEPARTMENT OF COMMERGCE
Unhed Stal=s Patent and Trademark Office

RECORDATION FORM COVER SHEET
PATENTS ONLY

To the Diretor of the U.S. Patent and Trade

mark Office: Please record Whe attachad docurments or ihe new address(es) below.

1. Name of conveylng party(ies):
Mano-Tex, LLC

Addilianal name() of carveying party{les) alachad? D‘f’es E]Nn

Name:

2. Name and address of receiving party(ies)

Nano-Tax, Inc.

Internal Addrass:

Sireel Address:

3. Nature of conveyance/Exacution Data{s):

Execution Date(s): February 7. 2005

EISacurlty Agraement
DGnvernmanl Interast Assignment

DExecutive Order 0424, Conlirmatary License

I_—_lAsslgnment Merger Dchange of Name

Jaint Reswearch Agreement

DDther

Clty:

2220 {ivingston Street, Suite 241

Cakland

State:

Califorma

country: __ Uniled States of America

Zip: 94606

attachad?

Additional name(s) & addrass(es)

I:IYes MNo

4. Application or patant number{s):
A. Palent Applization Me.(s)

DThis dacument ie being filed together with a new spplication.
g. Patent No.(s)
6,599,327 B2

Additional numbars attachad?

[ e

Nn

concerning document should be mailed:

Mamea:

Street Address: 755 Page Mill Road

Chy: Palp Alto

Kimberly A. Bolin
MORRIZON & FOERSTER LLF

Internal Address: Atty. Dkt.: 400752000112

5. Name and address to whom corragpondence

State: CA Zip:

94304-1018

Phone Number:

(650) 813-5740

patents invel

%. Total numhber of applications and 1

wved:

7. Total fee (37

D Enclos

|:l Aulhorized to be eharged by credit card

IE Aulhorized to ba charged to deposit account

D Naona required {govemment inlerest nol aifacting litle)

CFR121(h} & 3.41) B 40.00

ed

8. Payment Information
a, Cradil Card

Last 4 Numbers
Expiration Data

™
N
)
@
[}
0
17
o
)
]
-
)
0
[}
0
o}
Ml
*
I
0

Fax Numiber: {85Q) 484-0782 b. Daposit Aecount Number 03-1852
Email Address: KBalin@mofo.com Authorized User Name  Kimberly A. Bolin
9. Signature: (}—\/\,
i January? 2007
Signature Date
Kiberly A. Bolin - 44,546 ‘Tatal number of pages including cover | 57
Nbrne of Persan Sighing sheet, attachments, and documents:
pa-1122290
700305035 ' ~ PATENT
REEL: 018731 FRAME: 0850
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The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF IRE STATE oF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY QF THE CERTIFICATE OF AGREEMENT QF MERGER, WHICH MERGES:

"NANO-TEX, LLC", A CALIFORNIA LIMITED LIABILITY COMPANY,

WITH AND INTO "NANQ-TEX, INC." UNDER THE NAME OF "NANO-TEX,
INC.", A CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF
PHE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS OFFICE THE
SEVENTH DAY QF FEBRUARY, A.D. 2005, AT 1:20 O'CLOCK P.M.

A FILER COPY OF TEIS CERTIFICATE HAS BEEN FORWARDED I'CQ THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

V2N S SRS V. R
Harrict Smith Windiar, Secrawary of Staee
AUTEENTICATION: 31667873

3915837 8100M

050037787 DATE: 02-07-05
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Statm of DelawWake
Socretazy ¢l Stata
Divizian of Corpozabisns
Emlivered 01:30 PM 02/07/2005
FIIED 01:20 P G2/07/2005
BRV (050097787 - 3916937 FILE

AGREEMENT AND FLAN of MERGER
OF NANO-TEX, ENC.
A DELAWARE CORPORATION,
and
NANO-TEX, LLC
A CALIFORNIA LIMITED LIABILITY COMPANY

This Agresment and Plan of Merger dated as of February 7, 2005 (the “Agreement”) is
petwesn Nang=Tex, LLC, B California limitad Hability company ("N ano-Tex-Californja'™, and
Nane-Tex, 1., 8 Delaware corperation (“Nang—j}jm-ggl,gwmn"). Nano-Tex-Delavare and
Nano-Tex-California are sometimes referred to in this Agreement 69 the “Conatitient
Coperations.”

RECITALS

A, Nana-Tex-Delaware is a corparation duly oeganized and existing under e laws
of the State of Delaware and has sn suthorized capital of 1,000 shares, 1,000 of which are
designated “Copemen Stock” 50,001 par valuz. As of February 7, 2008, 1,000 shazes of
Nane-Tex-Delaware Common Stock were istued and outstanding, all of which are held by
Nana-Tex-Californin, and no sheres of Preferred Stock were issued and outstending.

B.  Mano-Tex-Califormia is 2 limited Ligbility company duly erganized and existing
under the Jaws of the State of California. As of February 7, 2005, 14,588,975 common units and
4,579,114 praforred units were issued and outstanding.

C. The Board of Direciors of Nano-Tex-California has determined thet, for the
purpese of effecting the eincorparation of Mamo-Tex-Californis in the Stae of Dejaware and for
the plirposs of converting 10 2 corporation, it ia advigable and in the best interests of
Naro-Tex-California that Nane-Tex-Celifomis merge with and into Nano-Tex-Dzlaware upon
the terms and conditions provided in thig Agresment.

jn} The respective Boards of Direciors of Nano-Tex-Delaware and -
Nano-Tex-California have approved this Agreement and have directed that this Agreement be
submitted 10 & vote of their respective equity halders and exscuted by the undersigned officers.

AGREEMENT

In consideration of the mural agrecments and covenants sat forth harein,

Nants Tex-Delawere and Nane-Tex-Celifornia hereby agree, subject 10 the {erms and conditions
hereinafter set forth, as follows:

L. Merger.

1.1 Merger. lnaccordance with the provisians of this Agreemens, the
Delaware Generel Corporation Law and the Califomia General Corporation Law,
Nano-Tex-California shall be merged with and inte Nana-Tex-Delaware (the “Marger”), the
separale existence of Nane-Tex-California shell coase and Neno-Tex-Delaware shall be, and is

DOCACFLIRIIRS
150]U=2 3F1
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sornetimes referred (o below as, the “Surviving Corporatign,” and the name af the Surviving
Corporation shall be Naneo-Tex, [ne.

1.2 Filing snd EMfextiveneds. The Marger shall become effective upon
completion of the folloving actions:

(1)  Adoption and approval of this Agreement and the Merger by the
equity halders of eack Constituen! Comoration in accardante with the applicable requirements of
the Delawsre General Corporation Law and the Califomiz Genecal Corparation Law;

(b)  The salisfaction or waiver of all of the conditions procedent 1o the
consummaon of the Merger as specified in thiy Agreement; and

{¢)  The fling with the Sceretary of Stare of Delawara of ap executed
Certificate of Merger or an exeruted counterpart of this Agresment mesting the requirsments of
the Delaware Oeneral Corporation Law.

The date and time when the Merger beeprmes effective is raferred 1o in this Apreement as
the “Effective Darg_of the Meyger™

1.3 Effect of the Merger. Upon the Effective Date of the Merger, the
separate existence of Neno-Tex-California ghall cease end Neno-Tex.Delaware, ag the Surviving
Corporation, (2) shall continue to possess all of its sssets, rghts, powers and property 58
conatitted immediately prior to the Effecdive Date of the Merger, (b) shall be subject to all
actions previously taken by its and Nano-Tex-Celifornia's Board of Directors, (¢) shall succeed,
without other transfer, w all of the asscts, rights, powers and property of Nano-Tex-California in
the manmer more fully sy forth in Bestion 259 of the Delawere General Corporation Law,

(d) shall eantinue @ be subjest w all efvhe debts, ligbilites and obligarions of
Nano-Tex-Delaware as conatituled immediately prior to the Effective Date of the Merger, and
(e) hall suceeed, without other wansfer, 1o all of the debts, liabilites and abligations of
Nang-Tex-California in the same manner as if Mano-Tex-Delawars tud itzelf incurred them, all
ay more fully provided under the applicable pravisions of the Delaware General Corporation
T.aw and the California General Corparation Law.

2. Charter Documenty, Divegtors and Officers.

2.1 Certificate of Incorporagion, The Amended and Restated Certifizate of
Ineorporation of Nano-Tex-Delaware attached hercto zs Exhibir A shall become in full forez and

effect as the Certificate of Incarporation of the Surviving Corporation until dely amendad in
, accordance with the provisions thereof and appliceble Jaw,

22 Bylaws. The Bylaws of Nano-Tey-Delaware 25 in effect immediately
prior to the Effective Date of the Merger shall contnue in full foree and effect s the Bylaws of
the Surviving Corporation until duly amended in sceordance with the provisions thereof and
applicablc law,

23  Dirgstors und Officers. The directors and afficers of
Nane-Tex-Delaware immedistely prior to the Effeclive Data of the Merger shall be the directors

IOCEAF 4541 5,5
13010.2 512 -3-
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and officers of the Surviving Comporation until their sucesssors shall have been duly elecied and
qualified or as otherwise provided by law, the Certificate of Incerporation of the Surviving
Corperation or the Bylaws of the Surviving Corporation.

3 Maunner of Copversion of Units.

31  Nuno-Tex-Califernia Unisg. Upon the Effeetive Date of the Merger,
sach common wait of Nano-Tex-California issued and outstanding imrnediately prior thereto
shall, by virtue of the Mzzger and without eny acticn by the Congtituent Corporations, the holder
of such unit or ey othex person, be converted Into aod exchenged for one fully pid and
roransessable share of Common Stock, $0.001 par value, of the Surviving Corporation, and each
preferred unit of Nano-Tex-California issued and outstanding immediately priot thereto shall. by
virtue ¢f the Merger end without any ection by the Constituznt Corporations, the holder of such
unit or any other persan, be converted into and exchunged for vde fully paid and non-asscesable
share of Scries A Preferred Stock, £0.001 par value, of the Surviving Corporetion. No frectional
share interests of the Surviving Caorporation shall e issued.

3.2 Napo-Tex-California Options.

() Wach omganding sad unexercised option for Nano-Tex-California
common units (an “Cpion”) shall become an option for the Burviving Carporation’s Cormmon
$tock, on the baais of ene share of the Surviving Corporstjon's Common Stock, as the case may
be, for sach Nano-Tex-Califomia comemon unit issuable pursuant 1o any such Option, on the
sarme terms and conditions and et an exsrcise price equad 10 the exerelse price applicable to any
such Nane-Tex-Califoroie Option at the Effective Date of the Merger. This paragraph 3.2(a)
shall not apply to Nang-Tex-Celiforma common ot preferred units. Such wnits are subject ta
parngraph 3.] hereof,

(8) A number of ehares of the Surviving Corporation's Common Stack
shall be reserved for issuance upon the axercise of conversion of Optiony equal to the number of
Nano-Tex-Californio comraon units s¢ reserved immediately prior to the Effective Date of the
Mergar.

33 Nano-Tex-Delsware Coromon Stock. Upon the Effactive Date of the
Merger, each share of Commor $togk, $0.001 par vahue, of Nano-Tex, Inc. 15sued and
gustanding immediutely prior thereto shall, by viriue of the Merger and without eny action by
Nano_Tex-Dalaware, the holder of such shares ar any other person, be canceled and ratumed to
the gratus of authorized but unizaved shaves,

34 Exchange of Certificates. Afier (he Effective Date of the Merger, each
holder of an ourstending certificats ropresentiog commen of preferred anits of
Nano-Tex-California may be asked to surrender the same for cancellation (o an cxchange ageat,
whose name will be deliversd 1 holders prier 1o any requested exchange (the “Exchange
Apent™), and each guch holder shall be entitled 1 receive in exchange therefor a certificate or
certificatsy representing the number of shares of the appropriate class and series of the Surviving
Corporation’s capital stack inw which the swrendered units were converted 8s herein provided,
Uil 20 surrendered, epch owtstanding certificate therstofore representing common of prefarred

POWCRRF) 7834138
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units of Nano-Tex-Californie thall be deemed for all purpases to Tepresent the aumber of whale
ahures ol the approptiate ¢lass and seties of the Surviving Corporation’s capita) stock into which
such eommon or preferred units of Nano-Tex-California were convened in the Merger.

The registered owner og the bookts and records of the Surviving Comporation or the
Exchange Agent of any such outstanding certificate shall, until such certificate shall have been
aurrendered for transfer or conversion ot otherwise acequnred for 1o the Surviving Corporation or
the Exchange Agent, have and be entided 10 exercise any voting and other rights with regpect 1
and 1o receive dividonds and other disributions upen fhe shares af' capital stack of the Susviving
Corporation representcd by such ourstanding certificate as providad above.

Each certificale representing capital stock of the Surviving Corporation so issued in he
Merger shall bear the same legenes, if any, with respecito the restrietions on transferability as
the cestificates of Nano-Tzx-California o converted and given in exchange therefor, unless
otherwise determined by (he Board of Direstors of the Surviving Corporation in compliance with
applicable laws.

If any sertificate for shares of Surviving Corporation's stock is to be iacued in a name
other than that in which (he cetrificate surrendered in exchange therefor is registered, it shall be a
conditian of jesuance thereof that the certificate 50 surrendered shall be properly endorsed and
otherwise n proper form for wansfer, thar such transfer otherwise be proper and comply with
applicable securities lawe and that the person requesting gueh transfer pay 1 the Fxchange Apent
any transfer ot other xcs paysble by reason of the issvance of such new certificars in a name
other than thas of the tegisicred holder of the certificate sucendersd or establish 1o the
satisfaction of the Swrviving Corporation that such tax has bean paid or is not payable.

4. General,

4)  Covepants of Nano-Tea-Deluware. Nano-Tex-Delaware covenants and
aprees that itwill, on ot before the Effective Date of the Merger:

(a)  Qualify to do business a3 a foreign cerporation in the Stare of
Califamia and irrevecably appoint an agent for service of process as required under the
provisions of Section 2105 of the California General Corporation Law,

{(b)  File any and all decuments with the California Franchise Tax
Board neesseary for the asqumption by Nano-Tex, [ne. Delaware of all of the franchise tax
liabilities of Mano-Tex-Californie; and

(¢)  Take swch other actions as may be required by the California
Ceners] Corporation Law,

4.2  Fariher Adgurahices. From time to Ume, 23 and when required by
Nano-Tex-Delaware of by [T 3UCER10rS OF as9igns, there shall be executed and delivered on
henalf of Neng-Tex-California such deeds and other instruments, and there shall be taken or
caused 1o be laken by it such furtber and other actions, as shall be apprapriate or necessary in
order to vest or perfect in or canform of record or ctherwice by Nano-Tex-Delaware the title 1o
and possession of all the property, intorsts, assety, tights, privilages, iTununities, powets,

D 53FL.793418,9
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franchises and authority of Nanc-Tex-California and otherwise 10 carmy out the purposes of this
Agreement, and the officers and direetors of Nano-Tee-Delaware are fally authorized in the
name and on behalf of Nane-Tex-California or otherwise to take any and all such action and w0
execue and deliver anv and all such deeds and ather instruments.

43  Abandonment Atany time before the Effective Date of the Merger, this
Agreernent may be terminatad and the Merger may be abandoned for any reason whatsoever by
the Poard of Directors of either Nano-Tex-Celiformia or Neno-Tex-Delaware, or both,
notwithsianding the approva) of this Agrecmont by the rrembers of Nano-Tex-Califormia or by
the 2ole stockhalder of Nano-Tex-Delawere, or by both,

44  Amendment The Boards of Direcrors of the Constituent Corporations
may amend this Agreement ut any time prior to the filing of this Agreenent (or cermificats in leu
theteof) with the Secrerary of State of the Stawe of Delawaze, provided thal an amendment minde
cubsequent to the adaption of this Agreement by the equity holders of either Constiraent
Carporation shall not: (a) alter or change the amount or kind ot shaves, securites, cash, property
and/ov rights to be received in exchange for or on conversion of all or any of the units or shares
of any clasg or series thereof of such Conslituem Corporetion, (b} elter or change eny term of the
Certificate of Incorparation of the Surviving Corporation 1o be effected by the Meérger, ot
(c) alter or change any of the terms and conditians of this Agroement if such alteration of change
would adverscly affect the holders af any class of units of shares or serics of capital sack of such
Canstituent Corporztion.

45  Regisfercd Offles. The address of the Surviving Corpomtion’s regisiersd
office in the State of Delawere i5 1209 Orange Strest, in the City of Wilmington, County of New
Castlc, Delaware 19801, The name of jts registercd agent ot such addeess is The Corporation
Trust Compeny.

46  Agreement. Execuied copies of this Agreement will be on file at the
principal place of buginass of the Surviving Corporntion at 5770 Shellmound Street, Emeryville,
California 94608 and copies thereaf will be Farnished to any stockholder of either Canstituem
Corparation, upan request and without cost.

47  Governing Law; Jurisdiction. This Agresment aod all acis and
transactions pursuant herets and the rights and abligations of the parties hereto shall be
govemed, constried and interpreted in accordance with the laws of the State of Delsware,
without giving effect to principles of conflicts of law.

4.8 Counterparty, This Agresment may be execuled in two or more
courterparts, each of which shall be deemed an original and all of which together shali constinute
ane instrarnent.

TRICESF 7934 |13
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Tha undersigned authorized vepresentatives of the Constituent Corporations have
exeouted and acknowledged this Agreement us of the datefFrat 9t forth abave.

I'E, THC., & Delaware corporation

Donn Tice, )
Presiclent gnd Chicf Exceutive Officer

TEX, LLC, » Californi2 limited
eafapany

Donn Tice,

President and Chief Executive Officer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER
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NANO-TEX, INC,
A Trlaware Carporaticn
QOFFICERA! CERTIFICATE OF APFROVAL OF MERGER,

Donn Tice and Keith Milne esmify that

They ere the Presidens and the Se:rctary. respectively, of Nano-Tex, Inc,, 4 corpontion
organized undar the laws of the $ue of Delaware,

There are 1,000 sharez of Commen Sock outstanding and endiled 1o vole on e
Agreement and Pl of Merger attached bereto (tha “Merger Agroement™). Theare are oo shares
of Prefened $ieck outstanding,

The principal 1tms of (e Merger Agreement were approved by the Bourd of Direcors
and by the vote of 2 number of shures of cach class und series of stoek which equeled ar
cxceeded the vots required.

The perettags vote required was raore than 50% of the voias entitled to be cast by
holders of oytetanding shares of Common Stack.

Dorn Tite and Kaith Milne Rirther daclars under penalty of perjury under the laws of the
Suteg of Delaware and Californie that cuch hes read the forcgeing cortificate and knows te
coments thereaf ind that the same i3 true and comect of each's own knawledge.

Executed o Emeryville, Califamia Pebruary 7, 2007

—
Domn Tice, Presi

TCTEF) THM A4
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NANQ-TEX, LLC
A California Limited Liabiliry Company
OFFICERS’ CERTIFICATE OF APPROVAL OF THE MERGER
Donn Tice and Keith Milne cenify that:

They are the Pregident and the Seeretary, repectivaly, of Nano-Tex, LLC & limited
liahility company erganized under the Jaws of the State of Califucnie,

The eompany has authorized wo chusses of equity inierests, desigoated "Common Units”
and “F referred Units”,

There were [4,588,975 Coppmon Unitz and 4,979,114 Prefeered Uity owtstanding e of
the rezord date (the *Record Data") and entitled ta vole hy written consent of the holders
whereby the Ageeement and Plan of Merger attached hereio (the “Marger Agpeement™) was
approved.

The principal terms of the Merger Agroerment wert appeaved by the Boand of Direstars
and by the vote of & numbsr of shurcs of each class end serigs of stock which squaled or
oxncesded the vale required.

The percentage vote required wis more then 50% of the outstanding Comumen Units and
mors than 50% of the ourstanding Preferred Units,

Donn Tice and Keith Miine further declare under penalty of pegury undet the laws of the
Suurs of California and Delaware thet each has read the foregoing cemificate and kmows the
contents theraal and that tha same iz wun and gorrect of hia ovwn knewleadge.

Executed in Emeryville, Cafifornia on February 7 5

Dérn Tigp, P

1fe, Storetary
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EXHIBIT &

FORM OF DELAWARE
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

(Se attached)
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EXHIRIT A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
NANO-TEX, INC.

The undersigned, Donn Tice and Keith Milng, hereby certily that:

1. They are the duly elecied and acting Progident and Secrctary, respestively, of
Nano-Tex, Ine., a Delaware ¢orporation.

R The Certificate of Incorporation of this corporarion was originally filed with the
Secretary of State of Delawars on Januery 25, 200,

3, The Certificai of Incerperation of this corporation shall be amended and restaed
to read in full as follawa:

ARTICLE
“The pume of this corporation is Nane-Tex, Inc. (the “Corperation'.
ARTICLE [T

The address of (he Corpemtion’s registered office in the State of Delaware is 1209
Orange Sireel, in the city of Wilmington, County of Now Castle, Delaware 19801, The name of
itg registered agent at such address is The Corporatjon Trust Compatny.

ARTICLE I

The purpose of the Corporation is w engage in eny lawful act or activity for which corporations
may be organized under the Deleware General Corporation Law.

ARTICLE IV

(A)  Classes of Stock. The Corporation is authanzed to jssue twa classes of stock ta
be designated, respectively, "Comman §tock” and “Ereferred Stack.™ The total numbet of shared
whieh the Corporation is authorized te igsue is one-hundred millios (1 00,000,000) shares, eech
with a par value of $.001 per share. Eighty-fivarmillion (85,000,000) shrares ghall e Comman
Steck and fifteen wmillion (1 5,000,000) shares shall be Preferred Stock, which tay be issued in
ohe ot more series, the preferences, limilations, and relative rights of each guch series o be
determined from Lime 1o time hereafier by the board of dirastors.

(B)  Rights, Preferences and Restrictions of Preferred Stock. The first series of
Preferped Stock shall be designatad “Series A Preferred Stock” and shall consist of eleven

millien nine hundred twelve thousand four hundred ang forty-sight (11,912,448) shareg. The

DM ESE | 17042904
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righte, preferences, privileges, and resmrictions granted 10 and imposed on e Berjes A Preferred
Sock are as set forth below in this Article IV(B),

1. Dividend Provisions. The holders of shares of Serics A Preferred Stock
shiall be entitted w reeeive dividends declarsd or paid on the Commen Steck, oul of any ascts
legally available therefor, pro rala hased on the number of shercs of Commeon Stock then held by
each helder (assuming conversion of all sush Series A Preferred Stock into Common Stock).

2, Ligyidption,

(1) Preference, Inthe event of any liquidation, dizsolution or winding up
of e Corporation, sither valunlary or involuntary, the bolders of tha Series A Preferred Stock
shaf] be entitled to receive, prior and in preference lo any digtribution of any of the assets of the
Corporation o the holders of Common Stock, by reasan of their ownerzhip thereof, en amount
cqual to 53.00 per share (as edjusted for stock splits, stock dividends, reclassification and the
like) for gach share of Scries A Preferrcd Stock then held by them, pluy decleced but unpaid
dividends. If, upon the cecurrence of such event, the assetg and funds thus detributed among the

‘holders of the Serics A Preferred Stock shall be insufficient to parmit the payment to such
holders of the full aforesaid preferential emounts, then the entire assew snd funds of the
Corporation egally available for distribution shall be distributed ratably among the holders of
the Series A Preferred Stock in proportion to the preferential amount each such holder is
otherwise entitled 1o receive, ‘

() Rernalnjnp Assets Upon the completion of the distributon required
by Section 2(a) 2bove, if assets remain in the Corporation, the holders of the Commuon Stock of
the Corparatian shall receive all of the remaining assels of the Corporation.

(c) Certaln_Acgujs]tions.

(i)  Deemed Liquidation. For purpeses of this Section 2,
unless otherwise agresd by the halders of at least 75% of the Scries A Preferred Stock, 2
liquidation, dissatution, or winding up of the Corporation shall be decmed to oceurif the
Curporation shall scll, convey, or otherwise dispase af all or substantially all of its property or
business or merge with or into or consolidate with any other corporation, limited liahility
cumpany ot other entity (other than a wholty-owaed subsidlary of the Corporztion) (any such
rragsaciion,  “Liquidaion Transaction™), pravided thar pone of the following shall be
congiderad a Liguidetion Transaction; (x) + merger effected exclusively for the purpose ol
changing the domicile of the Corporution, or (¥) a tahsaction in which the siockholders of the
Corporation immediately prior to the ransacton own more than 50% of the voting power of the
surviving entity following the ransaction.

(i)  Valuation of Consideration, In the event of o deemed
liquidation as deseribed in Scetion 2(c)(i) above, ifthe consideralion is other than cash, it value
will beits fair macket value a8 determioed in good faith by the Beard of Directors; provided that
any tecurntics shall be vilusd as follows: -

(A)  Sceuritias zot subject Lo investment letter ar other
similar restrictions on free marketzhility:
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, (1) If bruded on & securties exchangs or The
Maedaq Stock Market ("Nagdaq™), the vajue shall be bazed on 2 formula approved by the Board
of Directars and derived from the clasing prices of the securities on such exchange or Nasdeg
. over a specified ime period,

(2)  [factively raded over-tha-counter, the value
ghall be based en a formula approved by the Board of Direstors apd derived from the closing bid
or sales prices (whichever ix applicabla) of such seenrities over 2 specified time period, and

{3} [f there is no actve public magket, the value
shall be the fair market value theren(, a5 determined in goed faith by the Beard of Directors.

(B)  The method of valuation of eecurities mtbject o
investment letier or other restrictions on free marketability (ather than, restrietiong arising solely
by virtue of a stockholder’s stats ag an affiliate or former affiliate) ghall be to make an
appropriate disgaun! from (he market value dotermined es specified ebove in Section 2(c)(ii)(A)
1o reflec the approximate fair markel value thereef, as determined in good faith by the Board of
Ditectors. .

(i) HNotice of Llguidation Yyanyaction. The Corporation

shall give cach holder of record of Seticy A Preferred Stock writlen notice of any impending
Liquidation Transaction not later than 10 daye prior ta the stockholders’ meeting ealled to
approve such Liquidation Transaotion, or 10 days prior to the ¢joeing of such Liquidation
Transaction, whichaver i3 earlier, and shal] zleo notify such holders in writing of the fnal
approval of such Liquidadon Transaction. The first of such natices shall deseribe the materia]
terrs and conditions of the itnpending Liguidation Transestion and the proviaions of this Section
2, and tha Corporation shall thereafter give such holders prompt netice of any material changes.
Unless such notice requirements are watved, the Liguidation Transaction shal| not take place
sqonar than 10 days after the Corporation has given the first notics provided for heroin or sooner
than 10 days after (he Corporation has given notice of any meterial changes provided for herein,
Motwithstanding the other provisions of this Amended and Restated Certificate of Incorpozation
(the "Resaied Certificare™), all notice periods or requiréments in'this Restated Cenificae may be
shonened or waived, elther before or after the action for which notice is required, upon the
wrillen congent ol the holders of a majority of the voting power of the outstanding shares of
Serice A Preferred Stoek that are entitled 1o such notice rights,

(iv) Effeclof Nonco nce. [n the event the requirenents of
this Seetion 2(c) arc not complied with, the Corparation ahall forthwith either cause the closing
of the Liguidation Transacten to be postponed until the requirements of this Section 2 have been
conmplied with, or cance! such Liguidation Transacton, in which event the rights, prefersnces,
privileges and restrictions of the holders of Series A Preferred Stock shall revert 10 and be the
same 8 such dghts, preferences, privileges and restictions existing immediately prier to the date
o[ the first netice refarred 1o in Section 2(c)(iii).

3, Bederaption, The Series A Praferred Stock is not redesmable.
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4, Conversion. The holders of the Scries A Prefenred Stack shall have
conversion rights 35 fallows {the “Conversion Rights™):

(2) Rightio Convert on or After 4(b)(i) Date. Subjcct to Scetion 4(e),
each share of Series A Preferred Stock shell be convenitle, at the aption of the holder thereof, mt
sny time on or after February 1, 2006, at the office of the Corporation or any Lransfer rgent for
such srock, into such number of fully paid und nonassesgeble shares of Conymon Stock asis
determined by dividing $3.00 by the Conversion Price applicablt to such share, determingd es
hereafter provided, in effect on the date the certificats is surrendered for conversion. The
Cemversion Frice per share of Series A Prefared Stack for conversions under this Section 4(2) or
Sections d(b)(31) or 4(b)iii) shall be §3.00. Such initial Conversisn Price shall be subjesi lo
adjustment as set forth in Sections 4(4).

(b) Aulomatio Conversion. Subject to Becton 4(e), ench share of
Series A Preferred Stock ghsll automatically be converted into shares of Coynmon Steck upon the

earlier of (i} the Corporation’s dale, on or before January 31, 2006, of its Commen Stock in a
firm commirment underwritten public offering purcuant to said regstration statement under the
Securitiea Aot of 1933, as amended [the “Sacurties Aet™) and which resulls in aggregate cash
proceeds to the Corporation of not 12ss than $30,000,000 (net o f undsrwriting discounts and
commissicns) and fellowing which the Commen Slock i listed or registered for mading on &
recognized exchanpe, such as e New York Swek Fxchange, American Stoek Exchange ar the
Nasdaq Netional Market System, 2t a Conversion Price equal to 60% of the public affering price
se1 forth in the final registration stelement, (i) the Corporation’s cale of its Commen Steck, on or
after Febroary 1, 2004, in a firm commiment underwTitten public offering puratant to a
registration s@lcment under the Securides Act which rasults in aggregnte eash proceeds to the
Corporation of not less thag 530,000,000 (het of underwriting discoumts and commissions) and
following which the Commen $tack is listed or registered for trading on a recogrized exchange,
such &5 the New Yark Stock Exchange, American Stock Exehange or the Nasdag National
Market Systam, at the Conversion Price at the time in effect for such share immediately upon
such sale or (i) the date specified by written eonsent or agreement of the halders, on or after
Fepruary [, 2006, of all of the holders of the then outstanding shares afthe Seriea A Praferred
brack at the Conversion Price at the time in effect for such share immediataly prior to such date,

(¢) Mechanles of Conversioy. Bafore any holder of Series A Preferred
Stock shall be entitled (o convert such Series A Preferred Stock inta shares of Common Stock,

the holder shall surrender the certificate or certificates theyefor, duly andorsed, at the office of
the Comparation or of any trinsfer agent for such series of Preferred Stock, and chall give written
natize to the Corparation ot its principal corparate office, of the clection Lo convert the vame and
gnall state therein the name or names in which the sertiBeate or certificatas for shares of
Common Stock are to be issued, The Corporarion shall, 25 eaon ag practicabla thareafter, icaue
ang deljver at such office to such holder of Preferrsd Stock, or lo the nominea or nominess of
sueh holder, & certificate or certificates for the pumber of shares of Common Stock to which such
holder shall be entitled as aforesald, Such conversion rhall be deemed to have besn mads
imrnédiately prior to the elose of business on the date of such surrender of the shares of such
series of Preferred Stock to be converted, and the-persam or persons entled to receive the shaes
of Comyman Stock issuabls upan such enhversion shall be weated for all purposes 15 the record
halder or holders of ruch shares of public Common Steck as of such date. If the conversion 8 in
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conneelion with an underwritten public offexing of secunties registered pursuant o the Securies
Act the conversion may, ar the option af any bolder tendering such Prefemred Stock for
conversion, be conditioned upon the closing with the wnderwriters of the sale of securites
prirsuant 10 such ¢ffering, in which event any persons entivled to reesive Common Stock upon
conversion of such Preferred Stock shall not be deemed to have converted such Preferred Stock
unti) immediately prior to the closing of such sale of securities.

(d) Conversion Price Adjusiments of Preferred Stock for Certain
Diluzive Jssuapeey, Splits and Comblnatlons. The Conversion Price of the Series A Preferred
Ztack shall be subject ta adjustmment from lime fo time 2s follows:

1) Issuance of Additional Stock below Burchase Price . If
the Corpocation should issuc, at amy time afer the date upon Which any shares af Serlos A,

Praferred Stock were first izsucd (the “Furchase Date with respect to such sericz), any
Additionnl Stock (28 defined helow) without consideration or for z cansideration per share less
than the Conversion Price for such seres in effect {mmediately prior to the issuance of such
Additianal Stock, the Conversion Price {or such series in ¢ffect immediately prior t cach soch
irsuance shall automatically be adjuzted 15 set farth in this Seetion 4(d)(i), unless otherwisc
provided in this Sectian 4{d)(i).

(A)  Adhsmpent Farmufa. Whenever the Conversion
Price is adjusted pursuant to this Section (AXA)(), the new Conversion Price shall be detamined
hy multiplying the Conversion Price then in effect by a fracrion, (¥) the numerator of which shall
be {he musmber of chares of Common Slock oubtanding inumediately prior to such isquance (the
"Ogtstaneding Common') plig the number of shares of Common Stock that the agaregzate
consideration received by the Corporation for such 1ssuance would purchase at such Conversion
Pries; and (y) the denorinater of whish ¢hall be the number of sheres of Outstanding Common
plus the number of shares of such Additional Stock. For purposes of the foregeing caleulation,
the term "Outstanding Carnmon” shall include shore of Commen Stk doemed jssned pursvent
10 Section 4(dJE) below,

(B}  Definition of “Additlonal Steck”, For purposes of
this Seetion 4(d)(i), "Additional Slock™ shall mean any sheres of Cammon Steck issued (or
deemed to have been issued pursvant to Section 4(d)7)(E)) by the Corporztion after the Purchase
Drate) other than:

{})  Sharos of Commuon Stock jssued or issuzble
o employees, consultants of directors of the Corporation directly or pursuant 2 a 5i9gk apticn
plan or resiricted stock plan or gther compensatory plan or arrangement approved by the Board
of Direetors of the Corporation;

(2)  Shares of Common Stoek jssued or issuable
in a finn commitmen: vaderaritten public offering;

()  Shareg of Comurion Stock issued or (92uable

upan conversion of the Senes A Preferred Stock;
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(4)  Shares of Commop Stock issued or izsusb]e
upon conversion or exercise of autstanding optiens, warran(s. vonverlible notes or other
tcanverlible s=curities outstanding as of the date of this Amended and Restated Cenificate of
Incorporatian;

(5)  Cormon Steck issued pursuant to slock
divigends, stock splits or girnilar transaclions, as deeribed in Section 4(d)(t) hers=of;

(6) Capital stock, or options or Warrants o
purchase capital stack, issucd to financial ipstitutions er leasors in connestion with cumlmgrcin.l
credit arfangsments, cquipment fnancings, commercial property lease transactions or similar
transactions, the terms af which e epproved by the Board of Directors of the Corporation;

(73 Capital stock, or warrants or options to
purchase capital stock, issued in cannection with bona fide acquisitions, mergers or similar
tangactions, the terms of which ere approved by (he Board of Directors of the Corporation; end

{8}  Capital stock issued or issuable to an entity
as a component af any business relationship with such entity for the purpose of (A) joint ventire,
1echnology licensing or developmeni activities, (B) distribution, supply or manufecture of the
Corparalion's products or services or (C) any other aangements involying corporate partoers
that are prirmarily for purposcs other than raising capitel, the terms of which busines relationchip
with such sntity are approved by the Board of Directors.

(C)  NoFractioual Adlustments. No adjustmant of the
Conversion Price for the Series A Preforred Stock shall be made in an amount less than one cenr
pur share, provided that any adjusimenis which ar® bot required to be made by reason of this
semtence shall be carried forward and shall ba either raken inio account in any subsequent
adjustment made prior t three years from (he date of the evens giving tise 1o ihe adjuetmenl
being carried fopward, or shall be made at the end of tires years from the date of the event giving
rise (o the adinetment being carried (hrward.

(D1 Deterination of Congiderntion.  In the case of
the issuance of Commman $lock for cash, the consideration shail be deamed 10 be the apounl of

tash paid thercfor bafore deducting any reasonable discounts, commissions of other expenses
allowed, paid or incwed by the Corporation for any underwrtling or otherwise in connection
with the issuance and sale thereof. In the case of the issuance of the Comimen Stock far a
aonsideration in whole ar in part other than cash, the consideration other than cash shall be

deemed 10 be (he fair value thereol a5 determined by the Board of Directors irrespective of any
aceoUnling treaument,

{E}  Decmed Yssuances of Commmon Stock. In the case
of the isswance (whether before, on or after the applicable Purchase Date) of seeuriies or rights
convertible into, or entitling the holder thereaf to recelve dipeetly or indireetly, addijtional shares

o[ Cormron Stoek (the “Common Sock Equivalents'), the following provisions shall apply for
all purnoses of this Section 4(d)(A}: :
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(1) The apgregate maximum number of shares
of Common Stock deliverable upon gonvarsing, sxchange or exercise (assuming the satisfaction
ol aay conditians ta canvertibility, exchangeability or axercisability, including, without
limitation, the passage of time, bul without taking into account potential antidilution
adjustments) of any Commaon Stozk Equivalenrs and subaequent converzion, exchangs or
exerciae thereof thall be deerned 1o have been issued al the ime such secunites were iscued or
guch Common Stock Equivalents were iasued and for o consideration equal 1o the consideration,
if any, received by the Corporation for sy tuch secwrities and related Common Stock
Equivalems (excluding any cash received on account of accrued inlerest or pocrued dividends),
plug the minimumn sddjtional consideration, if tny, to be reevived by the Corporation (without
wking inte acequnl potential antidilution edjustments) upon the conversion, exchange or exercise
of any Common Stock Equivalents (the considaration 1n cach case to be determined in the
manner provided in Scetion A(d)(I) D).

() Inthe event of any change in the munber of
ghares of Comemon Sioek deliverablic orin the consideration payeble to the Carporation upan
conversion, exchange or exerrize of any Common Stock Equivalents, other than a change
resujting from the entidilntion provisions kereof, the Conversion Prics of the Serics A Prefarred
Stock, to the cxtent in any way affected by or computed using such Commeon Stock Equivalents,
shall be recomgputed to reflcet such change, but 0o further adjustment ghall be made for the actusl
isguance of Commen Stock or any payment of Such consideration upan the conversion, exchange
ar encrvide af such Common Slock Equivalents.

(3)  Upon the termination or expiration of the
convertibility, exchengeability or exercisability of any Common Stock Equivalents, the
Conversion Priee of the Series A Preferred Stock, 10 the extent in any way affected by or
computed using such Common Stock Bquivalents, shall be recomprtted to roflest the fssnance of
only the number of shares of Common Swek (2nd Common Stock Equivalents that remain
convertible, exchangeable or exercisable) aclually issued upon the conversion, exchange or
exercise of such Common Stock Equivalents.

. (4  The nuwnber of shares of Commen Stock,
deemed ispued and the consideratdon deemed paid therefor pursnant to Section 4(d)(IE)(1) shall
be appropriately adjnated to reflsct any change, lermination or expiration of the type desctibed in
gither Sacvion 4(d)(I(E)(2) or 4(d)((EII),

) {F)  Nolncressed Conversion Price, Notwithstanding
any other provisions of thiz Szction (4)(d)7), except to the limited extent provided for in Sections

AA)GIEN2) and HdXi)(E)2), no adjustment of the Conversion Price pursuant to this Section
4{d)(i) shall have the effect of incroasing the Conversion Price above the Conversion Pricc in
cffect immedintely prior to such adjustment,

(i1} Stock Splity and Dividends. In the event the Corporation

should at any time after the Furchese etz fix & record date for the effechiation of a split or
subdivision of the outstanding sharcs of Coramon Stock or the determination of holders of
Common Stock entitled to receive & dividend or other distibution payable in additional shares of
Comemon Stoek or Common Stack Equivelents without peyment of any consideration by such
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halder for the additional shares of Commeon Stock or (he Commen Jwock Equivelents (ineluding
the additional shayes of Common Stack issuable upon conversion or exercite thereof), then, as of
such record date (or the date of such dividend digiribytion, split or subdivision if ne record date
is fined), the Canversion Price of the Series A Prefarred Stock shall be appropriataly decreaced
50 that the number of shares of Common Stoek issuables on conversion of each thars of such
series shall be incragsed in proportion to sueh increase of the aggregate of shares of Common
Srock quistanding and those issuable with respect to such Cammon Siock Equivalents with the
muber of shares issuable with respeet to Conunon Stock Equivalente determined from time to
{ime in the manner provided for deamed issuanses in Sestlan 4(d)iXE).

(i) Reverse Stock Splits, If the number of shares of Common
Stock outstanding At any lime after the Purchase Date is decreased by a combinatien of the
outetanding shares of Commmon Stock, then, following the reeord date of such combination, the
Conversion Price for the Series A Preferred Stock shall be appropriately increased so that the
number of gharss of Common Stock lssuable on conversion of cach share of such seriss shall he
deereased in proporiion to such decrease in outstanding shares.

{) Other Diztributions, In the event the Corporation shall declarc a
disiribution payable in sseuritics of gther persons, evideness of indebtedness jssued by the
Corporation oy other persons, assets (excluding cash dividends) or options or rights nof referred
10 in Section 4(d)(3) or 4(d)(ij), then, in cach such cace for the purpase of thie Seetion 4e), the
holders of Series A Preferred Stock shall be enfitled lo a proportionate shart of any such
distribution 25 though they were the holders of the number of shares of Common Stock of the
Corporation into whnich their shares of Preferred Stock are convertible 2y of the recopd dats fixed
for the determination of the holders of Common tock of the Corpoeration catitled te receive such
dismibution,

(D) Recapitplizations, 1fat any lime or from time to Hme there shallbe g
recapilalizativn of the Cormon Stock (other than a subdivision, combination or merper or sale
of aesets transaction provided for elsewhere in this S=ction 4 or in Section 2) provision shalf be
madz g0 that the holders of the Series A Preferred Stock shall thereafter be entitled to rpeeive
upon conversion of such Preferred Stock the number of shares of SI0cK oT other sccurities or
propeny of the Corporation or otherwise, to which a holder of Common Stock deliverzble upen
canversion would have been envitled on such reeapitalization. In any such case, appropriate
adjustment shall be made in the application of the provisions of this Section 4 with respect 1o the
righte of the holders of such Preferred Stock aftar the recapitalization o the end that the
provisions of this Section 4 (including adjustment of the Conversion Price Ihen in effact and the
nurmiber of shares purchasable upon conversion of such Preferred Stack) shall ba applicabls after
that event and be as nearly eqvivalent as prasticable.

{2} No Impalrment. The Corporation will not, through any
reorganization, recapitalization, transfer of agsets, consolldation, merger, dissclution, issue or
sale of sceurilies or any other voluntary sciion, avoid or seek ta avoid the obeervancs or
performance of any of the terms lo be abserved or performen hersundes by the Corporatian, but
?!-r'i'll At all tirmes in good (aith agsistin the carrying out of all the provisions of this Section 4 and
in the taking of all such actjon as may be necessary or appropriate in order to protect the
Conversion Rights of the holders of Preferred Stock against impairment.
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{h) No Fractipnal Eharey and Cextificate as to Adjnstments.

()  Nao fractional sharea shall be issued upon the conversion of
auy share oc shares of the Series A Preferred Stock, and the number of shares of Common Steck
10 be issued shall be Toundzd down 1o the nearsst whole share, The numbat of shares igsnable
upon such conversion shall be determined oo the basis of the toral number of shares of Series A
Preferred $tock the holder is at the time converiing into Common Siock and the number of
chares of Common Stock issuable upon such aggregata conversion, [f the conversion would
resull in any factisnal share, the Corporation shall, in lieu of issuing my such fractional ghare,
pay the halder thereof an amount in cash equal to the fair market value of such fractional share
pn the date of convergion, as datermined in good faith by the Board of Directors.

(i)  Upon the ocoumanee of each adjustment or readfusment of
the Conversion Price of Series A Prefarted Stack pursuant t this Section 4, the Corporation, at
its expense, shall promptly compute such zdjustmera or readjustrment in accordance with the
term3 herenf and prepars and furnish to cach holdey of such Preferred Stock 2 certificate seting
Torth such adjusiment or readjustment and showitg in detaf] the facts upan which such
adjustment or readjustment is based, The Corporation shall, upon the written request at any time
of any holder of Series A Preferred Stock, furnish or cause to be furnished 1o such holder a ke
ceqtificate sauting forth (A) such adjustment and readjustmanl, (B) the Conversion Price for the
Series A Prefomed Stock af the time [n effoet, and (C) the nwmber of shares of Commaon Swock
and (he ameun, if any, of other property which &t the time would be received upon the
conversion of a share of the Scries A Preferred Stock.

_ (i) Nofices of Recard Date. In the event of eny taking by the
Corporation of a record of the holders of any class of secuniias for the purpese of determining
the holders therzof who are entitled to receive any dividend (other than & cash dividend) or other
diswibution, any right 1o subscribe for, purchise or otherwise acquire any shares of siock of any
class or any other securities or praperty, or to reseive any other right, the Cotperatian shall m2i
to cech holder of Series A Prefimred Stock, at least 10 days prior {o the date specified therein, a
notice spetifing the date on which 2y sueh record is 10 be taken for the purpass of such
dividend, distributlon er right, and the amount and characrer of such dividend, distribution ar
right

{j) Reservation of Stock Jssuable Upor Conversion, The Corporation
shal] at al] times reserve and keop availabe oul of its authorized but upissued shares of Common

Stack, selely for the purpose of effecting the conversion of the shares of the Beries A Preferred
Stock, guch number of its shares of Common Stock ag shall from time to time be sufficient to
cffect the conversion of all outstanding shares of such serizs of Preferred Stock; and if at any
time the awmber of authorized but unissued shares of Cormmon Stack shall not be sufficientta
effect Une conversion of ull then ontstanding shares of such series af Prefeared Stock, in addition
10 guch other remedies as shall be available 1o the holder of auch Preferred Stock, the
Corparetion will take such corparaie action as may, in he opinion of its counsel, be necessary to
increase its authorized but unissued shares of Cormuman Stock (o such number of shares as shal)
be suffielent far such purposes, including, without limiration, engaging in best efioris w obiam
- the requisite stockhaolder approval of any necesgary amendment to this Restated Cefmifieale.
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(k) Notiees, Any notice required by the pravisions of ihiz Section 4 to be
given 1o the holders of shares of Series A Preferred Stock shall be deemed piven if deposiled in
The United States mail, postage prepaid, and addressed to exch halder of record et his pddress
appearing on the books of the Corporation,

5. Ygtop Rights. Excepras expressly provided by this Restated Certificate
ot 25 provided by law, the holders of Series A Preferred Stock shall have the same votng rights
a5 the helders of Common Stock and shall be entitled to notice of any stockholders’ mesting in
accardance with the Bylaws of the Corporation, and the holders of Commem Btock and the Serics
A Preferred Stock shall vple together 5 2 single olass on all maners. Each holdey of Commeon
Siack shall be entitled to one vote for éach shave of Common Stock held, and sach holder of
Series A Preferred Stock shall be entitled to the number of vores equal to the number of shares of
Common Stock inlo which such shares of Serles A Proferred Stock is convertible (regardless of
whether the Serice A Preforred Stock is converted at the time) a2 the Hrae of any such vote.
Fractional votes shall not, however, be permiited and any fractional voting rights evedlable on m
ag-comvertad basis (after aggregating all shares inlo which shares of Series A Prefored Stock
held by each holder could be converted) shall be roundzd 1o the nearest whale number (with one-
hal fbeing rounded upward), :

6. Protective Pravisions. 5o long 29 at Teest 2,500,000 shares of the Series
A Freferred Stock are sutstanding (21 adjusted for stock splits, stock dividends, reclagsification
snd the Ifke), the Carporation shall not (by emendment, merger, coneolidation or otherwise)
without first ehtaining the approval (by vole or written consent, ag provided by law) of the
holders of at least 2 majority of the then cutstanding shares of Scries A Freferred Stock which
halders must in¢lude, for purposes of this Seclion 6, Intornational Teoxtile Holdings, Inc. and its
Affilisted Enfities, if ransferred, and at [east two (2) of the following four holders of Series A
Preferrcd Stock: (i) Firelake Strategie Technology Fund, L.P. and its Affiliated Ensitles, (Ji)
Masters Capital Nanotechnology, LLC and its Affiliated Enilies, (iil) Norwest Venture Parmers
X, L.P. and its AlTi)iated Entitizs, and (iv) Howard Hughes Medical Institute and its AfAl{ated
Entitiss: -

(e) doclare, pay or sot aside for payment any dividends on Comman
Stock;

(b) redeem, purchase or atherwise acquire (or pay into ar set funds eside
for a snking fund for such purpose) any share or shares of the Series A Preferred Stock or
Comaon Slock, provided that such repurchase (s approved by the Board of Dircctors; provided,
further, that this restriction shall not apply w the repurchass of shares of Commen Stock from
employees, officers, directors, consultamts or other persons performing servicas for the
Corporation or any subsidiary pursuant to agresments under which the Corporation has the
optlon to repurchase such shares upon the cocwrrence of certain events, such as the tefrination
of employment, or through the exercise of any fight of Grst fusal;

‘ (e) effect a Liquidation Transaciion, confess any judgment against the
_Carpnmmn. ot fils any bankruptey perition or similer filing on behalf of the Corporaton;
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(d) autharize or issue any other equity sceurty including any security
canvertible into or exateisable for any aquity security having a prefersace aver, or beingona
parity with, the Series A Preferred Stock with respect to voting, dividends, redemption,
gonversion or upon lquidation (other than the pari paseu voting and dividend rights of Comman
Slock);

(&) amsnd the Certifcate of eorporation or Bylaws of the Corporation;

(fy increase or decrease the size af the Board of Directors of the
Corparation;

() unless approved by a mejority the Board of Direclors which must
include International Textile Haldings, tne. and its Affiliated Entities. if transferrsad; (i) morgape
ot pledpe, or create a sequrity imerest in, permit any subsidiary to mortgage, pledge oF ¢roato &
security interest in, all or subsrantielly all of the preperty of the Corporation or such subsidiary;
(ii) own, or parmit my subsidiary to own, any stack or other securities of any subsidiary o olher
corporation, parmership ar entity unless it is wholly owned by the Corporation; or (jii) make
guarantecs excepl in ordinery conrse of business;

(b} increase (he paol of shares availahle for {ssyance under all equity plans
gbove 2,850,000 shares In (he aggrepate;

(i) tcrminate the Chief Bxecurive Officer or hire 8 new Chief Excoutive
Olficer, or

(5) alter ov change the rights, preferences or privileges of the shares of
Serles A Preferted Stock; provided, bowever, it shall requirs the unanimous consent of all Serigs
A Preferced Stockholders to alter the liquidation preferences in Section 2(z) or the Automatic
Converaion terms eet forth in Sectiem 4{b), the Conversion Price Adjustment werms set forth in
Section d(d) or (he designation of any seties of Preferred Stock.

“Afflated Endties” of a porson, [or purposes of this Section 6, shall include (j) any
subuidiary, parent, partner, limited parmer, reiired partner, member, retired roember or halder of
capital stock of such person (i) wny wlfilialed fund of entity of such pérson, which means with
tespect 1o 2 limired ljability company or a limited liability partnership, a fund or catity managed
by the same manager or managing member of general partner or management company or by en
entity controlling, controlied by, or under commeon conral with such manager or managing
member or general parmer or manageMent company or (i) iny cotity direetly or indireatly,
through one or more intemediaries, contralling, conmolled by, or under common control with
sueh person, a¢ applieable, The term “control,”™ ag nged in the immediarely preceding sentencs,
shall mean with respest 1o 2 corporation or limited liabilicy company the right o excreise,
directly or indirectly, more than fifty percent (50%) of the voting rights atmibutable to the
gontrolled corporation or limited liability company, and, with respect to any individual,
parmership, trugt, other enrity or association, the possession, directly or indireetly, of the power
o direct ar cause the direction of the management or palicies of the controlled entity.
Nomwithstanding the faregoing, Affiliated Entities of International Textile Holdings, Inc., if
transferred, shall include, withoul limitarion, WR Recovery Fund II, 1.P., Absolute Recovery
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Hedge Fund Limjled end Absalute Recovery Hedge Fund, LP. and Affiliated Entities of Masters
Capita] Nanotechnology, LLC shall include. without limitation, Masters Caprital Nanatechnology
Fund, L.P., Mastars Capital Management, LLC, Masters Fund LP, Malin Fund, LP, Marlin Fund
11, LP, Marlin Pund Qffshore, Ltd, and Marlin Fund Offshere, LDC.

7. Affifiate Aprecments. The Corparation shal) not (by amendment, roeTger,
cansolidation or otherwise) witheut first obraining the approval (by vole or WriMen CONSen, 25
provided by law) of a majority of the directors other then eny director or direvtars eppointed by
Intcmational Textle Holdings, Inc, (“ITH"™) or its successors ov assigns;

(a)  enter into ¢ash compensalion aTangements with employees of
congultants of the Corperation it excess of 350,000 per year who are alge employees of TTH or
ary affiliate thereof, unless such arrangements are datermmed to be, after dua inquiry, on terms
1o leas favarable to the Comaration than the Lenms on which such arrungements could have been
made with unaffiliaed third parties;

{(8)  make psyments over $100,000 per year w ITH or any affiliate
thereof, by contract or ptherwises, unless such payments are determined to be, after due inquiry,
o Lerms Mo et favarable 1o the Corporation than the terms on which such services cauld have.
been obtained from unaffiliated 1hird parties;

(¢}  amend the Commercialization Agrearneit betwean Intemational
Textile Group, Tnc. ("IT(") and the Corporation daged January 29, 1999, as amended from dme
1o time, or any othsr agreement between the Corporarion and ITH or ay affilisre thereof
Tesulting in @ transfer of property, assets or other value in excess of 100,000 or the amtndment
in a manner adverse to the Corporation af any non-monetary term of such agresments;

(d)  amend the terms of the Licenss Apresment behwern the
qumraﬁnn and [0 dated a0 of Jamuary 1, 2001, a5 amended from time o time; ar

(¢)  amend the terms of Agreement Regarding Modification and
Asgumption of Executory Contracts by and among Lhe Corporation, ITG and other [TH affiljates
dated November 1, 2003, a8 smended from time 1 time.

This provisian shall termainate upon an initial public offering.

8. Bonrd Deadlock. In the event that the Board of Directors shall deadlock
in making any detenmination that the Board of Directors is anthorized 1o make, afisr meaningfil,
good faith discussion of such pending delermination &t the meeting at which such deadlock
aecurs he maller shall be resslved by the votc of 2 majority of the directors deaipnated by

Intcrmational Textile Holdings, Lo, of its Affiliated Entities or jta asgigns pursuant to that certain
Voling Agrezment deted ag of February 7, 2005, taken as 2 whale, prosent bl such mesting.

9, Statug of Converted Stock, In the event any shares of the Series A
Deaferred Stack shall be eonverted pursiwant o Secrion 4 hereol, the shares 50 converted chall be
cancelled end shell aot be issuable by the Corporation. This Restared Certificate thall be
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appropristely amended to effect the corresponding reduction in the Corporation's authorized
capilel stack,

(C) Common lock

{.  Dividend Riphts. Subject 1o the prior rights of holders of all classes of
stock at the time outslanding having prior ights as to dividends, the holders of the Commeon
Stack shall be entitled to recatve, when and as declared by the Board of Directors, out of any
aseets of the Corporatian legally availehle therefor, such dividends &s may be declared from lims
to ticne by the Board of Direciors.

2. Liguidation Riphts. Upen the liquidation, dissolution or winding up of
the Corporation, or the occurrence of 8 Ligridation Transection., the asasts of the Corparation
ghall be distribured aa provided in Section 2 of Article IV(E).

k) Redemptiyn. The Common Stock is not redecrnable.

4 Voting Rights. Each holder of Common Stock shall have (he right to cne
vole per share of Common Stock, and shall be eaniled to notice of any stockholdery’ mesting in
accordance with the Bylaws of the Corporation, and shall be entitled Lo vote upon such mektera
and in such manner 23 may be pravided by law. Thenumber vf euthorized shares of Common
Stock may be increased or decreased (but not below the number of shares thereaf then
outstanding) by the affirmative vate of the holders of shares of stock of the Cotporttion
represeating a raajority which holders must include, for purposcs of this Sectjon 4, International
Textile Holdings, nc, snd its Afi)jared Entities, of the votes represented by al] sutstanding
shares of stock of the Corporation entitled 1o vote, iiregpective of the provisions of Section
242(b)(2) of the Delaware Genere! Corporation Law,

ARTICLE Y

The Board of Directors of the Corparation is expresaly authorized to maks, alter or repeal
Eylaws of the Carparatiom.

ARTICLE VI

Blections of directors nead not be by written ballet unless otherwise provided in the
Bylaws of the Corparation.

ARTICLE VII

(A)  To the fullest extent permitted by the Delaware General Corporation Law, s the
same exists or 25 may hereafler be amended, a director of the Corporerion shall not be personally
jliable to the Corperation or ity stockholders for menetary damages for breach of fidugiary duty as
a director.

(B)  The Carporalion shall indemnify 1o the fullest extent permitted by law any persem
made or threatened to be made a party to an action or procseding, whether criminal, civil,
adrministrative or investigative, by reagson of the fact that he, his tegiaror or intestate jsorwasa
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directar of officer of the Carporalion or any prodeceszor of the Corporaiiun_, or serves or sorved
a1 any ather enterpriee as 2 director or offizer at the request of the Corporation ot any
predecessor 1o (e Corporation.

(C)  Neither any amendment nor repeal of this Artiole VII, nar the adoption ofaty
provision of the Corporation's Certificate of Incorporation inconsistent wilh this Artiele VI,
chzll eliminale or raduee the effect of this Anicle YIL in respect of any melter pecwming, of any
action or proceeding accruting or arising or that, but for this Asticle VI, would aceruc or arise,
prior 10 such amendmerit, repeal or adoption of an inconsjstent provision.”
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The foregoing Amended and Raststed Crvtificate of Incorporation has been duly adopred
by this corporation's Hoard of Directors and stockholders in accordance with the applicable
provisions of Seztions 228, 242 and 245 of the Defaware Genera] Corparstian Law.

Executed at Emeryville, Califortie, Febraary 7,

Donn ot
Milhe, Secremry
SIGNATURE PAGE TO THE AMENDED AND RESTATED CERTIFICATE OF
: INCORPORATION )
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The undersigned authorized representatives of the Constituent Corporations have
executed end acknowledged this Agreeiment as of the date first st forth above,

NANG- NC.,, a Delaware corporaticn

i

Donrn Tice,
President and Chief Executive Officer

¥, LLC, a California llmited
liabifity fgmpany

Dorn Tize,
President and Chief Executive Officer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER

RECORDED: 01/08/2007
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