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Form PTO-1595 (Rev. 08/05) U.5. DEFARTMENT OF C OIMMERCE
OMB No. 0651-0027 (exp. 6/30/2008) Uniled States Patent and Traduinark Ofice

RECORDATION FORM COVER SHEET
PATENTS ONLY

To the Director of lhe U.S. Patent and Trademark Office; Please record the attached documerits or the new address(es ' below.

1. Name of conveying party(ies): 2. Name and address of receiving party{ies)

Nano-Tex, LLC Name: Nano-Tex, Inc.

Internal Address:
‘ Additional name(s) of conveying pariylies) attached? DYES NO Street Address:

3. Nature of conveyance/Execution Date(s):

Execution Date(s}. February 7, 2005 2220 Livingston Street, Suite 201
DAssignment Merger DChange of Name
DSecurity Agreement |:|J0int Research Agreement City: Qakland
I:lGovernment Interest Assignment State: California
DExecutive Order 9424, Confirmatory License Country: __ United States of America _ Zip:___ 94%(8
Dorhe, Additional name(s) & address(es) DYeE E] to
attached?
4, Application or patent number{s): DThis document is being filed logsther with a new applic.ion.
A. Patent Application No.(s) B. Patent No.(s)
6,617,267 B2

Additional numbers attached? I:lYes ENO

5. Name and address to whom correspondence 6. Total number of applications and 1 I~
concerning document should be mailed: patents involved: [{e]
. . ™~
Name: Kimberly A. Bolin t
MORRISON & FOERSTER LLP 7. Total fee (37 CFR 1.21¢(h) & 3.41) $ 40.010 0
- 0
Internal Address: Atty. Dkt.: 400752000210 |:| Authorized to be charged by credit card
. ; N
Street Address: 755 Page Mill Road Authorized to be charged to deposit accoun 8
|:| Enclosed ;
o
|:| None required (government interest nol affe: ting title}
o
Q
City: Palo Alto 8. Payment Information o
State: CA zip: _94304-1018 a, Credit Card Last 4:Numbers :r&
Phone Number; (650) 813-5740 Expiration Date -
Fax Number: (650) 494-0792 b. Deposit Account Number 03-1952 O
Email Address: KBolin@mofo.com Authorized User Name  Kimberly A. Bolin
9. Signature:
gﬂ T T Janvary 9, 2007
Signature Date
Kim A. Bolin - 44,546 Total number of pages including cover 97
Name of Person Signing sheet, attachiments, and documents:
pa-1122985
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Delaware ..

:

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE °F
DELAWARE, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"NANO-TEX, LLC", A CALIFORNIA LIMITED LIABILITY COMPANY,

WITH AND INTCG "“NANO-TEX, INC." UNDER THE NAME OF "NANO-TEX,
INC.", A CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF
THE STATE OF DELAWARE, A9 RECEIVED AND FILED IN THIS OFFICE THS
SEVENTH DAY OF FEBRUARY, A.D. 2005, AT 1:20 O'CLOCK P.M,

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

Harrict Smith Windsar, Secretary of State
AUTHENTICATION: 3667873

3816937 B8100M

050087787 DATE: 02-07-05
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State of Jelaware
Secretary of State
Division of Corporationz
Daliver=d 01:30 PM 02/07/2005
FILED 01:20 PM 62/07/2005
BRV 050037787 - 3916937 FILE

AGREEMENT AND PLAN OF MERGER
OF NANO-TEX, INC.
A DELAWARE CORPORATION,
and
NANO-TEX, LLC
A CALIFORNIA LIMITED LIABILITY COMPANY

This Agreement and Plen of Merger dated as of February 7, 2005 (the “Agreement”) is
berween Nano-Tex, LLC, a Californie limited liability company (* ano-Tex-California™), and
Nane-Tex, ne., a Delaware corporation (“Nano-Tex-Delaware™). Nano-Tex-Delaware and
Nano-Tex-California are sometimes referred to in this Agreement as the “'Constituent

Corporations.”
RECITALS

A.  Neno~Tex-Delaware is a corporation duly organized and existing under the laws
of the State of Delavare and has an authorized capital of 1,000 shares, 1,000 of which are
designated “Common Stock,” $0.001 par value. As of February 7, 2005, 1,000 shares of
Nono-Tex-Delaware Common Stock were issued and outstanding, all 'of which are held by
Nano-Tex-Californin, and no shayes of Prefarred Stock were issued and outstending,

B. Nano-Tex-California is a limited liability company duly drga:}ized and existing
under the laws of the State of California. As of February 7, 2005, 14,588,975 cornmon units and
4.579,) 14 preferred units were issued and cutgtanding.

C. The Board of Directors of Nano-Tex-California has determined that, for the
purpose of effecting the reincorparation of Nano-Tex-California in the State of Delawsre and for
the purpose of converting o 4 corporation, it is advisable and (n the best interests of
Nano-Tex-California that Nano-Tex-California merge with and into Nano-Tex-Delaware upon
the lerms and conditions provided in this Agresment,

D The respective Boards of Directors of Nano-Tex-Delaware and -
Nano-Tex-California Jave approved this Agreement and have directed that this Agreement be
submitted 10 a vote of their respective equity holders and executsd by the undersigned officers.

AGREEMENT

In consideration of the mutua) agrecments and covenants set forth hexein, ‘
Nang-Tex-Delaware and Nano-Tex-California hereby agree, subject o the terms and conditions

hereinafter set forth, as follows;
l. EYger,

1.1 Merger. In accordance with the provisions of this Agreement, the
Delaware General Corporation Law and the Califoria General Corporation Law,
Nano-Tex-California shall be merged with and into Nano-Tex-Delaware (the “Merger”), the
sepatate existence of Nano-Tex-Californis shall cease and Nano-Tex-Deleware shall b, and is

DOCESTIIv3 4185
1391U-2 $¥2

PATENT
REEL: 018746 FRAME: 0871



01/09/2007 15:01 FAX 650 813 5993 MOFO PA REIGHT doo05

-

08/18/2008 12:31 FAN NAND-TEX, INC hoo4/027

sometimes referred Lo below as, the “Surviving Corporation,” and the name of the Surviving
Corporation shall be Nano-Tex, [nc.

1.2 Filingand Effectivenegs. The Merger shal] become effective upon
completion of the fallowing actions:

(a)  Adoption and approva) of this Agreement and the Merger by the
equity holders of each Constiruent Corporation in accardance with the applicable requirsments of
the Delaware General Corperation Law and the California General Corporation Law?

{b)  The satisfaction or waiver of all of the canditions precedent 1o the
consummarion of the Merger a5 specified in thiy Agreement; and

{¢)  The filing with the Secretary of State of Delaware of an executed
Certificate of Merger or an executed counterpart of this Agreement meeting the requirements of
the Delaware General Corporation Law,

The date and time when the Merger becomes effective is raferred 1o in this Agreament as

the “Effective Date of the Merger.”

1.3 Effect of the Merger. Upon the Effective Date of the Merger, the
separate existence of Nano-Tex-Califomia shall cease and Nano-Tex-Delaware, as the Surviving
Corporation, (a) shell continue to passess all of its assets, cights, powers and| property as
copstituted immediately prior to the Effective Date of the Merger, (b) shall be subject to ali
actions previously taken by its and Nano-Tex-California's Board of Directors, (c) shal! succeed,
without other transfer, to all of the asscts, rights, powers and property of Nano-Tex-California in
the manner more fully set forth in Section 259 of the Drlaware General Corporation Law,

(d) hall eontinue to be subject to all of the debts, fiabilides end obligations of
Nano-Tex-Delaware as constituted immediately prior to the Effactive Date of the Merger, and
(&) shall shceeed, without other ransfer, 10 all of the debts, labilities and obligations of
Nano-Tex-California in the same manner gs if Nano-Tex-Delaware had itself incurred them, all
ay more fully provided under the applicable provisians of the Delaware General Corporation
T.aw and the California Genera} Corporation Law. .

2. Charter Dosuments, Directors and Ofigers.

2.1 Cextificate of Incorporation, The Amended and Restatsd Certificate of

Incorporation of Nano-Tex-Delavare attached hereto es Exhibit A shall become in ful) foree and
effect as the Centificate of Incorporation of the Surviving Carporation until duly amended in
accordance with the provisions thereof and applicable law. .

22 Bylaws. The Bylaws of Nano-Tex-Delaware a5 in effect immediately
prior to the Effective Date of the Merger shall continue in full foree and effeet as the Bylaws of
the Surviving Corporatior until duly amended in aczordance with the provisions thereof and
applicable aw.

2] Dirgctors and Officers. The directars and officers of

Nano-Tex-Delaware immediately prior to the Effective Date of the Merger shall be the directors

DOCSIF)193a12,5
130402 §P2 22
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arid officers of the Surviving Corporation until thelr successors shali have besn duly elected and
qualified or as otherwise provided by law, the Certificate of Incorporation of the Surviving
Corporation or the Bylaws of the Surviving Corporation.

i Manncr of Conversion of Unifs.

3.1 Nano-Tex-California Units, Upon the Effective Date of the Mearger,
each commaon wunit of Nena-Tex-California issued and outstanding immediately prior thereto

shall, by virtue of the Merger and without any action by the Congtituent Corporations, the holder
of such unit or any other person, be converted into and exchanged for ope fully paid and
porassesaable share of Common Stock, $0.001 par value, of the Surviving Corporation, and each
preferred unit of Nano-Tex-Californie issued and outstanding immediately prior thereto shail. by
virtue of the Menger and without any ection by the Constitusnt Corporations, the holder of such
uhjt of any other person, be converted lnto and exchanged for ons fully paid and non-assessable
shere of Scrics A Preferred Stock, $0.00] par value, of the Surviving Corporation. No fractional
share intercsts of the Surviving Corporaticn shall be issued.

3.2 Nano-Tex-Califgrpia Qpticns.

(@}  Each outstanding and unexercised option for Nano-Tex-California
commen units (an “Option") shall become an option for the Burviving Corporation’s Commeon
Stock, on the basis of one share of the Surviving Corporation’s Common Stock, as (he case may
be, for sach Nano-Tex-Califarnia commen unit issushle parsuent 10 any such/Option, o the
same 1erms and conditions and et an exercise price equal to the excrcise price applicable to any
such Nano-Tex-California Option at the Effective Date of the Mcrger. This paragraph 3.2(2)
shall not apply to Nano-Tex-California commen ot prefecred units. Such units are subject to
paragtaph 3.1 hereof. :

(b) A number of chares of the Surviving Corporation's Common Stock
shall be reserved for iasusnce upon the excreise or conversion of Options equal to the number of
Nano-Tex-California common units so reserved immediately pricr to the Effective Datc of the
Mergar.

33 Nano-Tex-Delaware Common Stock. Upan the Effective Date of the

Merger, each share of Common Stock, $0.001 par value, of Nanc-Tex, Ing. issued and
ceuistanding immediately prior thercto shall, by virtue of the Merger and without any action by
Nano-Tex-Delaware, the holder of such shares or any other person, be canceled and returned to
the statns of authorized but unizsued shares.

34 Exchange of Certificates. After the Effective Detc of the Merger, each
holder of an outsianding certificate ropresenting common ar preferred units of
Nano-Tex-California may be asked to surrender the same for cancellation to an exchange agent,
whose name will be delivered to holders prior 1o any requested exchange (the “Exchange
Apent”), and each sush holder shall be entitled to receive in exchange therefor & centificate or
ceriificates representing the number of sharcs of the appropriate class and series of the Surviving
Corporation’s capitel stock into which the surrendercd units were converted as herein provided.
Until so surrendered, each owsianding certificate therstofore representing common or preferred

DACSEFI 7034 18,5
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units ¢f Nano-Tex-Californie shall be deemed for al} purposes to repreagnt thé number of whole
shurey of the appropriate class and series of the Surviving Corporation's capita] stock into which
such common or preferred units of Nano-Tex-California were converted in the Merger.

The registered owner on the books and records of the Surviving Corporation or the
Exchange Agent of any such outstanding certificate shall, unul such certificate shall have been
surrendered for ransfer or conversion or otherwise accounted for to the Surviving Corporation or
the Exchange Agent, have and be entitled to exercise any voting ané other rights with respect to
and 1o receive dividends and other digtributions upon the shares of capita) stock of the Surviving
Corporation represented by such culstanding certificate ag provided above.

Each certificate representing capital stock of the Survivipg, Corporation so issued in the
Merger shall bear the same Jegends, if any, with respest to the restrietions on ransferability as
the certificates of Nano-Tex-California so convericd and given in excharge therefor, unless
utherwise determined by the Board of Directors of the Surviving Corperation in compliance with
applicable laws,

Ifany certificate for shares of Surviving Corporation®s stock is to be issued jn & name
olher than thut in which (he cervificate swrendered in exchange therefor is registered, it shall be a
condidon of issuance thereef thar the certificate so surrendered shall be properly endorsed and
cierwise in proper form for transfer, that such wansfar otherwise be proper and comply with
applicable securities laws and that the person raquesting such transfer pay 10 the Fxchange Agent
any transfer ot other taxes payable by reason of the jssvance of such new certificate in a name
other than that of the regisicred holder of the certificatz surrandered or establish to the
satisfaction of the Surviving Corporation that such tax has been paid or is not payable.

4. General,

4.1 Covenants of Ngno-Tex-Delaware. Nano-Tex-Dejaware covene.nts‘and

agrees that it will, on or before the Effective Date of the Merger:

(a)  Qualify to do busincss as a foreign corporation Ln the Statc of
California end irrevocably appoint an agent for service of process as requircd under the
provisions of Section 2105 of the Celifomia General Corporation Law,

(b)  File any and all documents with the Caiifornia Franchise Tax
Board necessary fer the assumption by Nano-Tex, Inc. Delaware of all of the franchise tax
liabilives of Nano-Tex~-Califomnis; and

(¢)  Take such other actions as may be required by the Califomia
Genern) Corporation Law,

4.2 Further Assurances. From time to time, as and when required by
Nane-Tex-Delaware or by (M successors or asgigns, there shall be executad and delivered on
behalf of Nang-Tex-Califomia such deeds and ather instruments, and there shall be taken or
caused to be taken by it such further and other actions, as shal! be RPPropriate or necessary in
order {0 vest or perfeet in or conform of record or otherwice by Nano-Tex-Delaware the title to
and possession of ull the property, interests, assets, nghts, privileges, immunities, powers,

DOCSAFL 7934189
150102 572 4.
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franchises and authority of Nano-Tex-Califernia and otherwise to carry out the purposes of this
Agreernent, and the officers and directors of Nano-Tex-Delaware are fully authorized in the
name and on behalf of Nano-Tex-California or otherwise to take any and al] such action and 10
execute and deliver any and al} such deeds and other instruments,

43  Abandoanent. Atany time before the Effective Date of the Merger, this
Agreement may be terminated and the Merger may be abandoned for any reason whatsocver by
the Board of Direclors of either Nano-Tex-California or Neno-Tex-Dalaware, or both,
notwilhsanding the approval of this Agreemont by the members of Nano-Tex-California or by
the sole swoekholder of Nana-Tex-Delaware, or by both,

44  Amendment The Boards of Directors of the Constituent Corporations
may amend this Agreement at any time piot to the fiting of this Agresment (or centificate in lieu
thersof} with the Secretary of State of the State of Delaware, provided thal an amendment mode
subsequent to the adoption of this Agreement by the equity holders of either Constituent
Corporation shall not: (a) alter or change the amouns or kind of shares, securities, cash, property
and/or rights to be received in exchange for or on conversioa of all or any of the units or shares
of any class or series thereof of sush Constituent Corporation, (b) alter or change any term cf the
Certificate of [ncorporation of the Surviving Corporation to be effected by the Merger, or
() alter or change any of the terms and conditions of this Agreement if such altcration or change
would adverscly affect the holders of any class of units or shares or serics of capital stock of such
Caonstituent Corporation.

4.5  Registered Office. The address of the Surviving Corporation’s registered
office in the Siate of Delawere is 1209 Orange Street, in the City of Wilmington, County of New
Castle, Delaware 19801, The name of itg registercd agent ot such addrees is The Corporation
Trust Company.

4.6  Agpreemegnt Executed copies of this Agreement will be on file at the
principal place of business of the Surviving Corporntion at 5770 She)lmound Street, Emeryville,
California 94608 and copies thereof will be furnished to any stockholder of either Constituent
Corporatian, upon tequeat end without cost,

47  Governing Law: Jurisdiction. This Agreement and afl acls and

transactions pursuant hereto and the rights and obligations of the parties hereto shall be
governed, constried and interpreted in accordance with the laws of tha State of Delaware,
without giving effect 1o principles of conflicts of jaw,

4.8 Counterparts, This Agreement may be executed in two or more
counterparts, each of which shall be deemed un original and all of which together shall constirute
ane instrarnent.

DOUSsFI 703183
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The undersigned authorized represcntati veg of the Constituent Carporations have
excruted and acknowledged this Agreement as of the datp.fixst set forth zbove,

EX, INC., & De!av;'m COrporation

Donn Tice,
President and Chief Exceutive Officer

TEX, LLC, a Californiz limited %
cornpany '

Donn Ticz,
President and Chief Executive Officer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER
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NANO-TEX, INC.

A Trelaware Corporetion
OFFICERS’ CERTIFICATE OF APPROYAL OF MERGER
Donn Tice and Keith Milne cenify thar:

They ere the President and the Sa:nﬂary, respectively, of Nano-Tex, Inc., a torporation
organized under the laws of the State of Delaware,

There are 1,000 shares af Common Siock outstanding and entitled 1o vote on the
Agrecment and Plan of Merger attached hereto (the “Merger Agreement™). There arc no shares
of Preferred Stock outstanding.

The principal terms of the Merger Agreement were appraved by the Boerd of Directors
and by the vate of a number of shaces of each class and series of stock which equaled or
exceeded the vote required,

The percemage votz required was more than 50% of the votas entitled to be cast by
holders of outstending shares of Common Stock.

Donn Tice and Keith Milne funber declare under penalty of pajury undcf the laws of the
States of Delawerc and California that cach hes read the forcgoing cestificate and knows the
conzenls thereof and that the same i3 truc and corree! of each’s own knowledge.

Executed in Emeryville, California Pebruary 7, 200%,

4/-.-_—‘—_‘-’
' DonnTi-Ec,F' It ‘

Y

Kﬁdff Milne, Secretary
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NANO-TEX, LLC
A California Limited Liabiliry Company |
OFFICERS’ CERTIFICATE OF APPROVAL OF THE MERGER
Donn Tice and Keith Milns certify thar:

They are the President and the Secretary, teapectively, of Nuno-Tex, LLC & limited
linbility company crganized under the laws of the State of California,

The company has awthorized two clusses of equity interests, designated “'Common Units”
and “Preferrcd Unit™,

There were 14,588,975 Common Units and 4,579, | (4 Preferred ULits ojurstmdhag es of
the rocord date (the “Record Date") and entitled to vote by written consent of the holdery

whereby the Agresment and Plan of Merger attached hareto (the “Merper Apresment™} was
appraved.

The principal terms of the Merger Agroement werc spproved by the Board of Directors
and by the vote of & number of shaces of cach class and series of stock which ¢qualed or
oxeeeded the vote required,

The percentage vote required was more than $0% of the outstanding Common Unils and
more than 50% of the owstanding Proferred Units,

Donn Tice and Keith Milne further declare under penalty of perfury under the laws of the
Sater of California and Delawarc thar each has read the foxcgeing cerdficate and knows the
contenty therso! and that the same is ttue and corroet of his own knowledge.

Executed in Emeryville, Catifornia on February 7

Dénn Tigp, P ot

WW& Storetary

DOCSEF) 1941 8.5
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EXHIBIT A
. FORM OF DELAWARE ‘
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

(See attached)

DOCSSF 137934 8.5
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EXHIRIT A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
NANO-TEX, INC.

The undersigned, Donn Tice and Keith Milne, horeby cortify that:

1. They are the duly elecicd and acting President and Secretary, réspeaively, of
Nano-Tex, Inc., a Delaware corporation.

2 The Certificate of Incorporation of this corporation was originally filed with the
Secretary of State of Delawaro on January 25, 2005,

3 The Centificare of Incorporation of this corporation shall be amended and reststed
to read in Tull as follows:

ARTICLE !
“The neme of this corporation is Nane-Tex, Inc. (the "Corporation').
ARTICLE [I

The address of the Corporation’s registered office in the State of Delowars is 1209
Orange Street, in the city of Wilmingion, County of Now Castle, Delaware 19801, The name of
its registered agenl at such address is The Corporation Trust Company.

ARTICLE ITt

The purpose of the Corperation is 10 engage in any lawful act or activity for which corporatians
may be organized under the Delawars General Corperation Law.

ARTICLE IV

(A)  Classes of Stock. The Corporation is suthorized 1o issue two classes of stock to
be designated, respectively, “Commaon Stock” and “Preferred Stack.” The total mimber of shares
which the Corporation is suthorized tc issuc is one-hundred million (100,000,000} shares, eazh
with & per value of $.001 per share. Eighty-five million (85,000,000) shares ghall be Common
Stock and fifteen million (15,000,000 shares shall be Preferred Stock, which may be issued in
one or more series, the preferences, limitations, and refative rights of each such series to be
determined from time o tima hereafter by the board of direstors.

ights, Preferences and Restrictions eferred Stock. The first series of
Pre[f:rre-d Stock shall be designated “Serias A Preferred Stock” and shall congist of eleven
miflicn nine hundred twelve thousand four hundred and foriy-sight (11,912,448) chares. The

DOUESE] 1942904
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rights. preferences, privileges, and resmrictions granted 1o and imposed on the'Series A Preferred
Stock are as ser forth below in this Article [V(B),

1 Diyidend Provisions. The holders of shares of Serics A Proferred Stock
shall be entitled to receive dividends declaced or paid on the Common Stock, 'out of any asscts
legally available therefor, pro rata based on the number of sheres of Common Stock then held by
eaoh holder (assuming conversion of al| suoh Scries A Preferred Stock into Commoan Stock),

2 Liyyidatiog,

{2) Freference, In the event of any liquidalion, dissolution or winding up
of the Corporation, either voluntary or involuntary, the holders of the Series A Preferred Stock
sholl be cntitled to receive, prior and in preference 10 any distribution of any of the aszets of the
Corporation 1o the holders of Common Stock, by reason of their ownership thereof, an amount
cqual to $3.00 per share (as sdjustad for stock splits, stock dividends, rectassification and the
like) for each share of Scries A Preferved Stock then held by them, plus declared but unpaid

“dividends. If, upon the accurtence of such event, the assets and funds thus distributed among the

holders of the Scries A Preferred Stock shall be insufficient to permnit the payment to such
holders of the full aforesaid prefereniial amounts, then the entire assets and funds of the
Carporation legally availzble for distribuzion shall be distributed ratebly among the holders of
the Series A Preferred Stock in proportion to the preferential amounl each such holder is
otherwise entitled 1o receive, ‘

(v) Remalnjng Assets. Upen the completion of the diitﬂbuuon required
by Section 2(a) above, if assets remain in the Corporation, the holders of the Cornmon Stock of
the Carporation shall receive al] of the remaining assets of the Corporation.

(<) Certaln Acqgyis]ilons.

(i)  Deemed Liguldation. For purposes of this Section 2,
unless otherwise agreed by the holders of af least 75% of the Scries A Preferred Stock, a
Hquidation, dissolution, or winding up of the Corporation shall be deemed to occur if the
Corporation shal) sell, convey, or otherwise dispose of all or substantially all ¢fits property or
business or merge with ar into os consolidate with any other corporation, limited liability
cumpany or other entity (other than a wholly-owned subsidlary of the Corporation) (any such
Iransaction, a “Liquidalion Transacton"), provided that none of the followingishall be
considered a Liquidation Transaction: (x) a merger effected exclusively for the purpose of
changing the domicile of the Corporuticn, or (y) & transaction in which the stockholders of the
Corporation immediately prior to the transaction own more than 50% of e voting power of the
surviving eniity followi{ng the ransaction, '

(il}  Valvation of Congiderntion, In the event of 2 deemed
liquidalion as described in Section 2(c)(i) above, if the consideration is other than cash, its value
will beits fair macket value as determined in good faith by the Board of Dicectors; provided that
ally securitics shall be valued as follows:

. . (A}  Securitics not subject to investment letter or other
similar restrictions on free marketability:
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(1} Iftraded on a secwities exchange or The
Nasdaq Stock Market ("Nasdaq”), the value shall be based on a formula approved by the Board
of Directors and derived from the closing prices of the seeurities on such exchange or Nasdag
over a specified time period;

{2)  [factively traded over-tﬁa-coumer, the value
shall be based on a formula approved by the Board of Directors snd derived from the closing bid
or sales prices (whichever is applicable) of such sccurities over a specified time period; and

(3) [f there is no active public market, the valye
shall be the fair market value thereo (, as determined in good faith by the Board of Directors.

(B)  The method of valuation of sscurities gubject to
investment letier or other restrictions on free marketability (cther than restrictlons arising solely
by virtue of a stockholder’s status as an affiliate or former affiliate) shall be to make an
sppropriate discount from the market value determined as specified ebove in Section 2(c)(ii)(A)
to reflect the approximate fair market vajug thereof, as determined in good faith by the Board of
Directors, '

(i)  Notice of Ligujdation Xraggaction. The Corporation
shall give each holder of record of Serjes A Preferred Stock written notjce of dny impending
Liquidation Transaction not later than 10 days prior ta the steckholders® meeting called ta
approve such Liquidation Transaction, or 10 days prior to the closing of such Liquidation
Transaction, whichever ig earlier, and shai] also notify such holders in writing of the fina]
approval of such Liquidation Transaction. The first of such natices shall describe the material
terms and conditione of the impending Liquidation Transaction and the provizians of this Sestion
2, and the Corporation shall thereafter give such holders prompt notics of any material changes.
Unless guch notice requirements are waived, the Liquidation Transaction shal) not take place
sooner than {0 days after the Corporation has given the first notice provided for heroin or souner
than 10 days after the Corporation has given notice of any material changes provided for herein.
Notwithstanding the other provisions of this Amended and Restated Certificate of Incarporation
(the “Reatated Certificaie™), all notice pertods or requirements in'this Restated Certificate may be
shortened or waived, either before ot after the action for which netice is required, upon the
wrillen consent of the holders of a majonty of the voling power of the outstanding shares of
Serics A Preferred Stock thar are entitled 1o such notice righrs,

(iv)  Effeci of Noncompliance. [1 the event the requirements of

this Section 2(c) arc not complied with, the Corporation ehall forthwith either cause the closing
of Lhe Liquidation Transactien to be postponed until the requirements of this Section 2 have been
comipliod with, or cancel such Liquidation Transaction, in which event the rights, preferences,
privileges and restrictians of the holders of Series A Preferred Stock shell revert to and be the
same 48 such rights, preferences, privileges and resiriciions existing immediately prior o the date
o[ the first notice referred 1o jn Section 2(c)(iih). :

3 Redemptlon. The Series A Preferred Stock is not redecmable.
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4, Conversion. The halders of the Series A Preferred S:iock shall have
conversion rights as follaws {the “Conversion Rights™}:

(3) Right to Convert on or After 4(b)(; Date, Subject (o Scotion 4(c),
each share of Series A Preferred Stock shall be convertible, af the option of Lhe holder thereof, at
any time on or after February 1, 2006, at the office of the Corporation ot any iransfer agent for
such gtock, into such number of fally paid and nonassessablc shares of Gommon Stock as is
determined by dividing $3.00 by the Conversion Price applicable to such shere, determined as
hereafter provided, in effect on the date the centificate is surrendered for conversion. The
Conversion Price per share of Series A Preferred Stack for conversions urder this Section 4(z) or
Sections 4{b)(ii) or 4(b)(iii) shall be §3.00. Such inilial Cenversion Price shall be subjcot 1o
adjustment as set forth in Sections 4(d).

(b) Automastle Cooversion, Subject to Section 4(c), each share of

Series A Preferred Stock shal] automatically be converted into shares of Common Stock upen the
earlier of (i) the Corporation’s gale, on or before January 31, 2006, of its Coramon Stock in a
firm commitment underwritten publie offering pursuant to said registration statement under the
Securities Act of 1923, s arncnded (the “Securities Act™ and which results in ageregate cash
proceeds to the Corporation of not less than §30,000,000 (net of underwriting discounts and
commissions) and follewing which the Comman Stock is listed or repistered for mading on &
recognized exchange, such as the New York Siock Exchange, American Stock Exchange ar the
Nasdaq National Market System, at a Conversion Price equal to 60% of the public offeting price
set forth in the final registration stutement, (i) the Corporation’s sale of its Common Stock, on or
after February 1, 2006, in a firm commitment underwritten public offering pursuant to &
tegistration satement under the Securiries Act Wwhich rasults in aggrepate cagh proceeds fo the
Corporation of not Jess than $30,000,000 (net of underwriting discovmts and commissions) aand
following which the Common Stock is lised or registered for trading on = recognized exchange,
such 25 the New Yark Stock Exchange, American Stock Exchange or the Nasdag National
Market System, at (he Conversjon Price at the time in effect for such ghare immediately upon
such sale or (iii) the date specified by written congent or agrecment of the holders, cn or after
February 1, 2006, of 8]l of the holders of the then outstanding sheyes of the Seriss & Preferred
Stack at the Conversion Price at the time in effect for such share immediately prior to such date,

{c) Mechanies of Conversion. Before eny holder of Series A Preferrad

Stock shall be entitled to convert such Series 4 Preferred Stock into shares of Common Stack,
the holder shall surrender the certi ficate or certificates therefor, duly endorsed, ia,t the office of
the Corparation o of any transafer agent for such series of Preferred Stock, and hall give written
natice ta the Corporation at jits principal corporate office, of the election lo convert the same and
Shall state therein the name or names in which the certificate or certificatas for shares of
Cammon Stock are to be issued, The Corporation shall, as saon as practicable thereafier, isena
and deliver at such office to such holder of Preferred Stock, or 1o the nominea or nominess of
stch holder, a certificate or sertificates for the number of shares of Common Stock to which such
holder shall be entitled as aforesaid, Such conversion shall be deemed to have besn mads
mmediately prior to the close of buginess on the date of such swrrender of the shares of such
sertes of Preferred S1ock to be converted, and the-persan or pereons enttled to recelve the shereg
of Common Stock issuabla upon such conversion shall be treated for all purposss as the record
holder ar holders of such shares of public Common Stock as of such date. Ifthe convorsion s in
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conneclion with an undsrwritten public offering of securities registered pursuant ta the Securities
Act the conversion misy, at the aption of any holder tendering such Preferred Stock for
conversion, be conditioned upon the closing with the underwriters of th sale of securities
pursuant 1o such offering, in which event any persons entitled 1o receive Commen 5tock upon
conversion of such Preferred Stock shal] not be deemed to have convertad such Preferrsd Stock
until immediately prior to the closing of such sale of sacurities.

(d} Conversion Pricy Adjustments of Preferred Stotk for Certain
Dilvtive Jssuances, SpHts and Combinxtons, The Conversion Price of the Series A Preferred
Stock shall be subject to adjustment frorn lime to time 25 follows:

(iy  Issnamce of Additional Stock helow Purchase Price . If
the Corporation should issue, at any time after the date upon which any shares of Serios A,
Preferred Stock were first Issued (the “Pyrehase Date” wilh respect ko such series), any
Additiona| Stock (as defined helow) without consideration or for 2 consideration pex share Jess
than the Conversion Price for such seriss in effect immediately priar io the issuance of such
Additional Stock, the Conversion Price for such serieg in effect immedintely prior to cach such
irstiance shall automatically be adjusted a8 set forth in this Section 4(d)(i), unless otherwise
provided in this Section 4(d)(). '

(A)  Adlustment Farmula. WhenevEr the Conversion

Price is adjusted pursuant to this Seetion (4Xd)(3}, the new Conversion Price shall be determined
by multiplying the Conversion Price then in effect by a fraction, (x) the numeﬁator of which gha)l
be the number of ghares of Common Stock ouslanding immediately prior to such issuance (the
"Outsianding Common') plug the number of shares of Commen Stock that the aggregate
consideration received by the Corporation for such issuance would pwrchase at sueh Conversion
Price; and (y) the denominator of which shall be the number of gheres of Outstanding Common
Plus the number of shares of such Additional Stock. For purposes of the foregoing caleularion,
the term “Outstanding Common” shall include shares of Common Stock deemed issued pursuant
to Section 4(d)(i)(E) below.

(B}  Definjtjon of ZAdditional Steck®. For purposes of
this Section 4(d)(i), “Additional Slock™ shall mean any shares of Cormon Stock ssued {or

deemed to have been issued pursuani to Section Hd)Xi)(E)) by the Corporation after the Purchase
Date) other than:

) Sheres of Common Stock issued or issuable
to employees, consultants or directors of the Corporation directly or pursuant to a stock aption
plan or restricted stock plan or other compensatory plan or wrrangement approved by the Board
of Directors of the Corporation; ‘

{2} Shares of Cotmmon Siock issued or issuable
In 2 finn commitmenr ungerwritten public offering;

. {3)  Shares of Comumon Stock issued of issuable
upun cohversion of the Series A Preferred Stack;
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(d)  Shares of Comumon StoEk Issucd or issuablc

¥pon conversion or exercise of autstanding options, warran(s, convertible notes or other

convertible securities outstanding as of the
Incorporation;

dividends, stock splits or similar trapsactio

date of this Amended and Restated Cettificate of

|
(5)  Common Steck issued pursuant to stock
ns, ag described in Section 4¢d)(i1) hersof:

(6) Capitel stock, or options or warrants to

purchase capital stack, issued to financial institutions or lessors in connection with commercial
credit arrangements, equipment financings, commervial property lease transactions or similar
transactions, tho terms of which are approved by the Board of Directors of the Corporation;

(7)  Capital stock, or warrants or options to

purchese capital stack, issued in cannection with bona fide acquisitions, mergers or similar
transactions, the torms of which are epproved by the Board of Directors of the Corporation; and

(8)  Capital stock issued or issuable to an entity

25 5 component of any business relationship with such entity for the purpose of (A) joint venture,

technology licensing or development activi

ties, (B) distribution, supply ot manufacture of the

Corporation’s products or services or (C) any other arrangements involving corporate partncrs
that are primarily for parposes other than raising capital, the terms of which busincss relationship

with such entily are approved by the Board

of Directors,

(C)  NoFractionpl Adjustments. No adjustment of the

Conversion Price for the Serjes A Preferred Stock shall be made in an amount less than ope cent
per share, provided that any adjusiments which are not required to be made by reason of this

sentence shall be carried forward and shai)

ba cither taken info account in any subsequent

adjusunert made prior 1o three years from the date of the cvent giving nise to the adjustment
being carried forward, or shall be made at the end of tiree years from the dete of the event giving
risc 1o the adjustment being carried forward,

(D)

Determination of ngsiderntloﬁ. In the case of

the issuance of Common Siock for cash, the consideration shall be deemed o be the amount of
cash paid thercfor before deducting any reasopable discounts, commissions or other expenses
allowed, paid or incured by the Corporation for any underwrifing or othetwisé in connection
with the issuance and sale thereof, In the case of Ifie issuance of the Commen Stock for s

oonsideration in whole or in pant other than

cash, the consideration other than eash shal] be

deemed 10 be (he fair value thersof ag determined by the Board of Directors irrespzctive of any

accounting treatment,

(E}
ol the issuance (whether before, on or after
convertible intw, or emtirling the holder ther
of Common Slock (the n kE
all purposes of this Section A(d)(i):

DOCSAF 1106290.8
15010 §P1

Deemed Issusnces of Common Stogk. In the case
the applicable Purchase Date) of securites or rights
eof [0 receive difectly or indirectly, additiona) shares
uivalents™), the following provisions shall apply for
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(1) The eggregare maximuom number of shares
of Common Siock deliverable upon conversinn, exchange or exercise (assuming the satisfactian
ol'any conditions ta convertibiliry, exchangeabiljty or exercisability, including, without
limiration, the passage of time, but without taking into acooum petential antidilution
adjustments) of any Common Stock Equivalents and subsequent conversion, exchange or
exercise thereof shall be dsemed to have been issued &t the time such securities were issued or
such Common Stock Equivalents werc issued and for & consideration equal (o the consideration,
if any, received by the Corporation for any such securities and related Common Stock
Equivalenta (excluding any cash received on account of accrued inlerest or accrued dividends),
Plus the minimum sddjticnal consideration, if any, to be recejved by the Corporation (without
taking into acceunt poteatial antidilution adjustments) upon the conversion, exchange or exercise
of 2ny Common Stock Equivalents (the consideration in each case to be determined in the
manner provided in Section H{AND).

(2)  In the event of any chenge in the number of
shares of Coramon Stock deliverablc or in the consideration payable lo the Corporation upon
conversion, exchange or exersise of any Common Stock Bquivalents, other than a chenge
resulting from the eatidilution provisions thereof; the Conversion Price of the Serics A Preferred
Stack, 10 the oxtent in any way affected by or computed wsing such Common SBtock Equivalents,
shalt be recomputed to refleet such change, butno further adjustment shall be made for the actusl
issuance of Common Stock or any payment of such consideration upan the conversion, exchange
or exeroisc of such Common Stock Bquivalents.

(3)  Upon the terminetion or expiration of the
convertibility, exchangeability or exercisability of any Common Stock Equivalents, the
Conversion Price of the Seies A Preferred Stock, to the extent in any way affected by or
computed using such Cornmon Stock Equivalents, shal? be recompulted to reflect the issnance of
only the number of shares of Comman Stock (and Common Stock Equivalents that rerain
convertible, exchangeablc or exercisable) aclually issued vpon the ¢conversion, exchange or
exercise of such Common Stock Equivalents,

. (4 The number of shares of Common Stock
deemed issued and the consideration deemed paid therefor pursnant to Section 4(d)(H(E)(1) shall
be appropriately adjusted to reflect any change, fermination or expiration of the type described in
either Section (Q)(D(EN(2) or 4(A)G)EID).

(F)  Nolncreaved Conversion Pri@ Notwithstanding

any other provisisns of this Section {4)(d)(i), except 1o the limited extent provided for in Sectjony
AA()(EN2) and HdXi)(EX3), no adjustment of the Conversion Price pursuant to this Section
4(d)(i} shall have the effect of increasing the Conversion Brice above the Conversion Price in
effect immedistely prior to such adjustment,

(i)  Stock Splits and Dividends. In the event the Corporation

should st any time after the Purchase Datc fix a record date for the effectuation of split or
subdivision of the outstanding sharcg of Common Stock or the determination of holders of
Common Stock entitled to receive a dividend or other distribution payable in additional shares of
Commen Slock of Common Stock Equivalents without payment of any consideration by such
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holder for the additional shares of Common Stock of the Common Stock Equivalents (ineluding
the edditional shares of Common Stock iasuabis upon conversion or exercise thereof), then, a5 of
su¢h record date {or the date of such dividend distribution, split or sabdivision if no record date
is fixed), the Conversion Price of the Series A Preferred Stock shall be appropriately decreased
s0 Lhat the number of shares of Common Stock issushls on conversion of each share of such
series shall be increased in proportion to such increase of the aggregate of shares of Common
Stock outstanding and those issuable with respect to such Common Stock Equivalenis with the
number of shares issuable with respect to Common Stock Equivalents determincd from time to
lime in the manner provided for deemed [ssuapees in Sectlon 4(d)TXE).

" (i) Reverse Stock Sphits. Ifthe number of shares of Common
Stock outstanding at any time aftcr the Purchase Date s decreased by a combination of the
outstanding shares of Common Stock, then, following the record date of such combiration, the
Conversion Price for the Series A Preferred Stack shall be appropriately increased so that the
number of shares of Common Stock issuable o conversion of cach share of such serics shall be
decreased in proportion (o such decrease in outstanding shares,

{c} Other Distributioas, In tho event the Corporation shall declare &
distributlon payable in scourities o fother Persons, evidences of indebtedness Issued by the
Corporation or other persons, assers {excluding cash dividends) or oplions or rights not referred
to in Section H(d)(i) or 4(d)(ii), then, i ¢ach such case for the puwpose of this Section He), the

“holders of Series A Preferred Stock shall be entitled to a proportionate share ofany such
distribution as though they were the holders of the number of shares of Commion Stock of the
Corporaiion into which Ibeir shares of Preferred Stock arc convertible &g of the rceord date fixed
for (he determination of the holders of Commap Stock of the Corporation entitled to receive such
disyibution,

(f) Recapitalizations, If af zny lime or from time to time there shall be a
reapilalization of the Common Stock (other than a subdjvision, combination or meTger or sale
of assets transaction provided for elsewhere in this Section 4 or in Section 2) provision shalf be
made so thar the holders of the Series A Preferred Stock shall thereafter be entitled to receive
upon conversion of such Preferred Stock the number of shares of stock or other securities or
Propenty of the Corporation or otherwise, to which 8 holder of Common Stock deliverable upon
conversion would have been entitled on such Tecapitalizarion. In any such case, apprapriale
adjustment shalt be made in the application of the provisions of this Section 4 with Tespect 1o the
7ights of the holders of such Preferrad Stock atter the recapitalization to the end that the
provisions of this Section 4 (including adjustment of the Conversion Price thenvin effect and the
number of shares purchasable upon conversion of such Preferred Stock) shall be applicable after
that event and be ag nearly equivalent as practicable.

(e} No Impairment. The Corporation, will not, through AnY
rearganization, recapitalization, transfer of assets, consolldation, merger, dissolition, issue or
sale of securilies or any other voluntary action, avoid or seek ta avoid the observance or
performance ol any of the terms (o be abperved or performed hereunder by the Corperation, bur
will at all times in good (aith agsist in the camrying out of all the provisions of this Section 4 and
Wi the taking of all such actjon as may he necessary or appropriate in order to protect the
Conversion Rights cf the holders of Preferred Stock against impairment,
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(k) No Fractional Shares and Certificate as to édiﬂstmenu.

) No fractional sfiares shall be issued upun the conversion of
any share or shares of the Series A Preferred Stack, and the number of shates of Common Stock
ta be issued shall be rounded down to the nearest whole share. The number of shareg izsnable
upon such conversion shall be determined on the basis of the toral aumber of shares of Series A
Preferred Stock the holder is at the time converting inso Common Stock and the hurber of
shares of Common Stock issuable upon such sggrepata conversion, If the conversion would
resull in any fractional share, the Corporation shall, in lieu of issuing eay such fractional share,
pay the holder thereof an amount in cash equal to the fair market value of such fractional share
on the date of conversion, as determined in good faith by the Board of Directors.

(i} Upon the occurrence of each adjustment or readjustment of
the Conversian Price of Series A Preferred Stock pursuani to this Section 4, the Corporation, at
its expense, shall promptly compute such adjustment or readjustment in accordance with the
terma hereof and preparc and furnish to cach holder of such Preferred Stock a certificate setling
forth such adjustment or readjustment and showing in detai] the facts upon which such
adjustment or readjustment is based, The Corporation shall, upan the written request at any time
of any holder of Series A Preferred Stock, furnish or cause to be furnished to such holder a like
certificate setting forth (A) such adjuetmont and readjustment, (B) the Conversion Price for he
Series A Preferred Stock af the titne in effect, and (C) the numbar of shares of Common Stock
and (ke smount, if any, of other propenty which at the time would be received upon the
conversion of a share of the Scries A Preferred Stock.

(i} Notices of Record Date. In the event of any taking by the
Corporation of a cecord of the holders of any class of securities for the purposs of determining
the holders thereof who are entitied to receive any dividend (other then & cash dividznd) or other
distribution, any right 1o subscribe for, purchase or otherwise acquire any shares of stock of any
class or any other securilies or property, or to re¢eive any other right, the Corparation shall mail
1o cach holder of Series A Preferred Stock, al least 10 days prior 1o the date specified therein, a
notice specifying the date on which any such record is io be taken for the purposc of such
dividend, distribution or right, and the amount and charaeter of such dividend, distribution or
right,

(i) Reservation of Stock Issuable Upou Conversion, The Corporaton
shall at all times rescrve and keop available ouf of its authorized but umssaed shares of Common
Stock, solely for the putpose of effecting the conversion of the shares of the Sbries A Preferred
Stock, such number of its shares of Common Stock as shall from time to (ime be sufficient to
eifect the conversion of all outstanding shares of such series of Preferred Stock; and if at any
(ime the number of authorized but unissued shares of Common Stock sha!) Tiot be sufficient ta ‘
¢lfect Lhe conversiun of 2)] then oulstanding ehares of such series of Preferred Stock, in addition
10 such other remedies as shall be available to e holder of such Preferred Stock, the
Corporetion will lake such corporate xciion as may, in the opinion of its counsel, be necessary to
increase its authorized but unissued sharss of Cormmen Stock 1o such number of shages as shal]
be sufﬁqient far such purposcs, including. without limitation, engaging in bes| efforts o obain

e the requisite stockholder approval of any necessary amendmernit to this Restated Certificete.

DOCESk 11795290 4
150102 §PI 9

PATENT
REEL: 018746 FRAME: 0888



01/09/2007 15:09 FAX 650 813 5993

DASIB/2005 1234 FAX HAND-TEX,IHE-

022
MOFO PA REIGHT 4

A021/02 ¢

(k) Notiaes, Any nofice required by the provitions of this Secljon 4 to be
given 10 the holders of shares of Series A Preferred Stock shall be deemed given if deposited in
the United States majl, POStage prepaid, and addressed Lo each holder of record ar his eddress
appearing on the books of the Corporation,

3. Yoting Righws. Excepr as expressiy provided by this Resiated Certificate
or as provided by law, the holders of Series A Preferred Stock shall have the same voting rights
35 the halders of Common Stock and shall be entitled to notice of any stockholders' mesting in
2ccordarice with the Bylaws of the Corporation, and the holders of Common Etock and the Series
A Preferred Stock shall vote together as a single class on all maters. Each holder of Common
Stack shall be entitled to one vole for éach share of Common Stock held, and each holder of
Sertes A Prefecred Stock shall be entitled to the number of votes aqual to the number of shares of
Common Stock inta which such shares of Serfes A Preferred Stock s convertible (regardluss of
Whether the Series A Preforred Stock is converted at tae time) at the time ofany such vote,
Fractional votes shall not, however, be permitted and any fractionat voting rights available on an
as-converted bagig (after aggregating all shares into which shares of Series A Preferred Siock
held by each holder could be cenverted) shall be rounded (o the nearest whale number (with one-
half being rounded upward), ‘

6. Protective Provisions. So long a3 at least 2,500,000 shares of the Series
A Preferred Stock are outstanding {as adjusted for stock splits, stock dividends, reclacsification
ond the like), the Corporation shal| not (by amendment, merger, consoljdation or otherwise)
without fimsi cbtaining the approval (by vole or written consent, as provided by law) of the

helders must inclvde, for purposss of this Section 6, International Textilo Holdings, Inc. and its
Affiliated Entities, if Iransferred, and at (east two (2) of the following four holders of Series A
Preferrcd Stock: (i) Firelake Strategie Technology Fund, L.P. and its Alfiiated Entities, (i)
Masters Capital Nanotechnology, LLC and jts Affilizted Entiuies, (iif) Norwest Venture Partyers
IX, L.P. scd its AMiliated Entities, end (iv) Howard Hughes Medical Institute and its Affiligied
Entities; -

(2) declare, pay or sot aside for paymeni any dividends on Common
Stock:

{b} redeem, purchase or ptherwise acquire (or pay into or set funds eside
for a sinking fund for such purpose) any share or shares of the Series A Preferzed Stock or
Common Stock, provided that guch repurchase (s approved by the Board of Dircetors; provided,
further, that this restriction shall not appiy t the repurchase of shares of Cornmon Stock from

(c) effect a Liquidation Transaciion, confess any judgment agains: the
.Corporation, or file any bankruptey petition or similar filing on behalf of the Corporation;
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(d) authorize or issue any other equity security inchiding any security
convertible into or exercisable for any equity security having a preference over, or being on a
parity with, the Series A Preferred Stock with respect to voting, dividends, redemption,
tonversion or upon liqujdation (other than the pari passu voting and dividend rights of Common
Siack); ‘

(e) amend the Certificate of Incorporation or B ylaws of the Corporaticn;

{f) increase or decrease the size of (he Board of Directors af the
Corporation;

: (€) unless approved by a mejority the Board of Direclars which must
include Intenational Textile Holdings, Inc, and its Affiliated Enrities, if tansferred: (i) mortgage
or pledge, or create a security jmerest in, permit any subsidiary to morigage, pledge or croats a
security interest in, all or substantially all of the property of the Corporation or such subsidiazy;
(i) own, or permit any subsidiary to own, eny stock or ather securities of any subsidiary or other
corporation, parmership cr entity unless it is wholly owned by the Corporation; or (jii) make
guarantees except in ordinary course of business; ‘

(h) increase the pool of shares available for issuance under all equity plans
- gbove 2,850,000 shares in be aggrepate;

(i) terminate the Chief Executive Officer or hire 8 new Chief Exccutive
Offcer; or

() alter or change the rights, preferences or privileges of the shares of
Series A Preferred Stock; provided, however, it shall require the unanimous consent of all Series
A Preferrcd Stockholders to alter the liquidation preferences in Section 2(2) or the Automatic
Conversion terms set forth in Secton 4(b), the Conversion Price Adjustmenrt terms set forth in
Seotion 4(d) or the designation of any series of Preferred Stock.

“Affiliated Entities” ol a pezson, for purposes of this Section 6, shall include (i) any
subsidiary, parent, partner, limiled partner, reiired partner, member, retired member or holder of
capital stock of such person (ii) uny affiliaied fund or entity of such person, which means with
respect to a limired liability company of a limited linbiljty paninership, a fund or eatity managed
by the same manager or managing member or general pariner or managemerit company or by an
entity controlling, controllod by, or under commor, control with such manager or managing
member or general partner or management company or (iii) any cotity directly or indirectly,
through one or more intermedizries; conmolling, controlled by, or under comumon control with
such person, as applicable. The term “control,” as used in the immediately preceding sentence,
shall mean with respect 16 2 corporation or limjted ligbility company the right to exerciss,
directly ar indirectly, more than fifty percent (50%) of the vauing rights atributable to the
conuolled corporation or limited liability company, and, with respect to any individual,
partnership, rrust, other entity or association, the possession, directly or indirsctly, of the power
fo direct or cause the dircction of the management or polici¢s of the controlled entjty,
Notw(thstanding the foregoing, Affiliated Entities of Internationa] Textle Holdings, Inc., if
trans ferred, shall include, without |imitation, WR Recovery Fuad I, LP., Absolute Recovery
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Hedge Fuad Limiled and Absolute Retovery Hedge Fund, L P, and Affiliated Entities of Masters
Capital Nanotechnology, LLC shall include, without limitation, Masters Capital Nangotechnology
Fund, L.P., Masters Capital Management, LLC, Masters Fund LP, Marlin Fund, LP, Marlin Fund
11, LP, Matlin Fund Qffshore, Ltd, and Marlin Fund Offshore, LDC.

7. Afffliale Agreements. The Corporation shall pot (by amendment, merger,
consolidation or otherwise) without first obtaining the approval (by vole or Written COnsenl, as
provided by law) of a majority of the directars other than sny director or directors eppointed by
Intermational Textile Holdings, Ine. (“ITH"™) or ke successors or assigns;

(a)  enter into cash compensation arrangements with emplayees or
consultants of the Corporation in excess of $50,000 per year who are also employees of ITH or
any affiliate thereof, unless such arrangements are determined to be, after due inquiry, on terms
o less favorable to the Corporation than the terme on which such arrangements could heve baen
made with unaffiliated third parties;

()  make payments over $100,000 per year 1o ITH ot any afffliate
thereof, by contract or otherwise, unless such payments are determined to be, after due inquiry,
on Lerms 1o less favorable to the Corporation than the terms on which such services could have.
been obtained from unaffiliated third parties;

()  amend the Commercialization Agreement between International
Textile Group, Inc. ("ITG") and the Corporation dated Jenuary 29, 1999, as amended from time
1o time, or any other agreement between the Corporation and ITH or any affiliate thereaf
Tesulling in @ transfer of property, assets or other value in excess of §100,000 or the amendment
in 2 manner adverse to the Corporation of any non-monetary lerm of such agreements;

(d) amend the terms of the License Agreemont between the
Corporation and [1'G dated as of January 1, 2001, as amended from time to time; or

(e)  amend the terms of Agreement Regarding Modification and
Assumption of Executory Contracts by and among the Corporation, TTG and other [TH affiliates
dated November I, 2003, as amended from time to ume, -

This provision shall terminate upon an initial public offering.

8. Board Deadlock. In the event that the Board of Direclors shall deadlock
in making any determination thet the Board of Dircctors is authorized to make, after meaningful,
good faith discussion of such pending delermination at the meeting at which such deadlock
ecurs Lhe maier shall be resolved by the volc of 2 majorily of the directors designated by
Inicmaiional Texlile Holdings, Inc. or its Affiliated Entities or ity asgigns pursuant to that certain
Voling Agreemenl dated as of February 7, 2003, taken as x whole, present st such meeting,

0. Statug ol Converted Stock. In the event sy shares of the Series A

Freferred Stock shall be converied pursuant to Section 4 hereof, the shares so converted shall be
cancelled end shall not bz issuable by the Corporation. This Restated Cortificate shall be
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appropriately amended to effect the corresponding reduction in the Corporation's authorized
capilel stock,

(C)  Common Stock,

. Dividend Rippts, Subject to the prior fights of holders of all classes of
stock al the time outsianding having prior rights s to dividends, the holders of the Common
Stlack shall be entitled to receive, when and as declared by the Board of Directors, out of any
asgets of the Corporation legally available therefor, sych dividends as may be declared from time
to time by the Board of Directors,

1, Ligyidation Rights. Upon the liquidation, dissolution or winding up of
the Comporation, or the occurrence of a Liquidation Transaction, the aszets of the Corporation
shall be distributed as provided in Section 2 of Article TY(E).

3. Redemptiva. The Common Stock is not redecrnable.

, 4. Yaoting Rights. Each holder of Commeon Stock shall have the right to one
vole per share of Common Stock, and shall be eatitled to notice of any stockholders’ mesting in
accardance with the Bylaws of the Corparation, and shall be entitled 10 vote upen such maticrs
and in such manner ag may be provided by law. The number of authorized shares of Common
Stock may be inereased or decreased (but not below the number of shares thereof then
outstanding) by the affirmative vote of the holders of shares of stock of the Corporation
representing a majority which holders must include, for purposes of this Section 4, Internatione)
Textile Holdings, Inc, and its Afiiljated Entities, of the votes represented by all outstanding
shares of stock of the Corporatian entitled to vore, irrespective of the provisions of Section
242(0)(2) of the Delaware Genera] Corporation Law,

ARTICLE V¥

The Board of Directors of the Corporation is expressly avthorized to make, aiter or repeal
Bylaws of the Carparation.

ARTICLE VI

Elections of directors need not be by writien ballot unless otherwise provided in he
Bylaws of the Corporation.

ARTICLE VI]

(A)  To the fullest extent permitted by the Delaware General Corporation Law, as the
same exists or a5 may hereafier be amended,  director of the Cotporation shall not be personally
liable to the Corporation or its stockholders for monetary damages for hreach of fiduciary duty as
a director.

{(B)  The Corporation shall indemnify 1o the fullest extent permitted by law any person
made or thr_camned to be made a party to an action or proceeding. whether criminal, civil,
adminigirative or investigative, by reason of the faet that he, his testator or intestale js or wis a
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director or officcr of the Corporation or any predecessor of the Corporation, er serves or served
a1 any other enterprise as a director or officer at the request of the Corporation or any
predecessor to the Corporation,

{©)  Neither any amendment nor repeal of this Article VII, nor the adoption of any
provision of the Corporation's Certifivate of Incorporation inconsistent with this Article VII,
shal: eliminate or reduce the effect of this Article Y] in respect of any malter occuITing, of any
action or proceeding aceruing or arising or (hat, but for this Asticle V11, would accruc or arise,
prior to such amendment, repeal or adoption of an inconsistent provision."”
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 The Fore'going Armended and Reststed Cortificate of Incorparation has been duly adopted
by ttgs_ corporation’s Board of Directors and stockholders in accordance with the applicabls
provisions of Sections 228, 242 and 245 of the Delaweare Genern] Corporation Law.

Executed at Emeryville, California, Fobraary

7,

Donn nt

Kﬁﬁ MilRe, Becretary

SIGNATURE PAGE TO THE AMENDED AND RESTATED CERTIFICATE OF
. INCORPORATION '
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The undersigned autherized representatives of the Constituent Corporations have
executed and acknowledged this Agreemnent as of the date first set forth abave,

NC., a Delaware corporaticn

el

Donn Tice,
President and Chief Executive Officer

Donn Tice,
President and Chief Executive Officer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER
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