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Form PTO-1595 (Rev, 08/05) U5, DEFARTMENT OF COMMERCE
OMB No. 0651-0027 (exp, £/30/2008) Uinkted States Palent and Trademark Office

RECORDATION FORM COVER SHEET
PATENTS ONLY

To the Director of the U.5. Patent and Tradermark Office; Please racord the attached documants ar the new address(es) below,

1. Name of conveying party{les): 2. Name and address of receiving party(ias)
Nana-Tex, LLC

Neme: Nano-Tex, Inc.

Internal Address:
AddlUonel name{s} of conveylng party(les) attached? DYes ENG Street Addrass:
3. Nature of conveyanee/Execution Data(s):

Executlon Date(s): February 7, 2005 2220 Livingstan Street, Suite 201
DAssignment Margar DChange of Name
Security Agreement DJoint Rasearch Agresment City; Qakland
Government ntarast Assignment Stale: California

DEIEMWE Qrder 8424, Confimatory License Gountry: __ United States of America  Zip: 94608

Olhe Addliional name(s) & address(es) DY .N
I:l ' attached? & °

4. Application or patant numbher(s): DThis document is being filed logether with a new application.
A. Fatent Application Mo.(s) B. Palenl No.(s)
5,544, 594 B2

Additional numbers attached? DYEE ND

& Name and address to whom correspondence 6. Tatal number of applicatlons and o
concarning documont should be majled: patents invalved: 1 ®
0
Mame: Kimberly A, Bolin g
MORRISON & FOERSTER LLP 7. Tatal fee (37 CFR 1.21(h) £ 3.41) § 40.00 0
- 17
Internal Address: Afly. Dkt.: 400752000900 I:l Autherized o be charged by credit card
. N
5 :
treet Address: 755 F'age Mill Road Authorized to be charged to deposit account 8
-
D Enclosed "
]
D None required {government interest nal affecting title) 0
o}
Gity, Falo Alto &. Paymant Informatian g
State: CA Zip:  94304-1018 a. Credit Card Last 4 Numbers A4
Phone Number: (650) 813-5740 Expiration Date T
Fax Number: (650) 494-0792 b. Deposh Actount Number 03-1852 U
Ermail Address: KBalin@mofe.com Authorized User Name  Kimberly A. Bolin
9, Slgnatura:
(g/\/\_ January 18, 2007
- Signature Cate
Kiffberly A, Balin - 44,548 Tatal number of pages Including eover 57
Wama of Person Signing shegt, attachments, and documenis:
pa-1125068
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The First State

T, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"NANQ-TEX, LLC", A CALIFORNIA LIMITED LIABILITY COMPANY,

WITH AND INTO "NANO-TEX, INC." UNDER THE NAME OF "NANO-TEX,
INC."”, A CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF
THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS OFFICE TEHE
SEVENTE DAY OF FEBRUARY, A.D. 2005, AT 1:20 O'CLOCK P_M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TC THE

NEW CASTLE COUNTY RECORDER QF DEEDS .

Larnai b spriitboe Pl ot s
Harrier Smith Windior, Setretsry of State
AUTHENTICATION: 3667873

3616937 B100OM

050087787 DATE: 02-07-05
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Stakts of Delaware
Sacrotn, wf Stata
Divietion of Corpoooticy=s
Deliversd 0I1:30 Pof 02/07/200%
FIIER 01:20Q P C2/07/2003
SRV QE0087757 - 3816937 FILE

AGREEMENT AND PLAN OF MERGER
OF NANOQ-TEX, INC.
A DELAWARE CORPORATION,
aod
NANO-TEX, LLC
A CALIFORNILA LIMITED LIABILITY COMPANY

This Agreavaent and Plan of Merger dated 25 of February 7, 2005 (the “Apreement™) is
between Nana-Tex, LLC, & California limited liability company 'Nanp-Tex-California™, and
Nano-Tex, In¢., a Delaware corporation (“Nang-Tex-Delaware™), Neno-Tex-Delaware and
Nano-Tex-California are sometirnes referred to in tis Agresment a5 the “Constivuent
Corporations,”

RECITALS

A.  Meno-Tex-Delaware is a corparation duly organized and existing noder the laws
of the State of Delgware and has an authorized capfal of 1,000 tharee, 1,000 of which are
designated “Common Stock,” $0.001 par value. As of February 7, 2005, 1,000 shazes of
Mano-Tex-Delaware Common Stock were icsved and outstanding, all of which are held by
Nano-Tex-California, and no ghares of Preferred Stock were issued and outstanding.

B.  Nano-Tex-Califomia is e limited liability company duly organized and existing
under the Jaws of the State of California. As of Febrnary 7, 2005, 14,588,975 ¢ommon units and
4,579,114 preferred unim were issued and outanding.

C. The Board of Dircetars of Nano-Tex-Czlifornia has deteymined that, for the
purpose of etTecling the reincorparation of Nano-Tex-California in the State of Trelawsre and for
the purpose of converting 10 1 coTporelion, it ia advisable ind in the best interests of
Nano-Tex-Ualifornia that Nano-Tex-California merge with and into Nano-Tex-Delaware upon
the terms and conditions provided in this Agreement.

D. The respective Bourds of Directors of Nano-Tex-Delaware and
Nano-Tex-Californie have approved this Apgreement and have direcred that this Apreement be
submitted 16 a vote of their respective equity holders and executed by the undersigned officers.

AGREEMENT

ln ennsideration of the mutusl agrecments and covenants sel forth i'mmin.
Nane-Tex-Delaware and Neno-Tex-Califormnia hereby agree, subject 10 the terms and conditions
kereinafter get forth, as follows:

l. Merger.

1.} Merger, lnaccordance with the provisions of this Agreernent, the
Delaware General Corporation Law and the Californie General Corporation Law,
Nano-Tex-Califomia shall be merged with and inte Nano-Tex-Deleware (the “Merger”), the
separale existence of Nano-Tex-Californin shall cease and Nano-Tex-Delawere shall be, and is

DOCASFL:7014185
150102 5112
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sometunes referred 1o below as, the “Surviving Corparetion,” and the name of the Surviving
Corporstion shall be Nane-Tex, [ne.

1.2 Filing and Effertiveness. The Merger shal] becorne effecive upon
completion of the following actions:

(a)  Adeption and approval of this Agresment and the Merger by the
equity holders of each Constiruem Corporation in accordance with the applicable requirements of
the Delawere Ceneral Corporation Law and the Californiz General Corparation Law:

(%) The satisfaction vr waiver of all of the conditions precedent o the
consummatan of the Merger as specified in this Agreement; agd

(¢)  The filing with the Secrenary of Swate of Delaware of an executed
Certificate of Merger or an executed counterpart of this Apresment meeting the requirements of
the Delaware Genera] Corporation Law.

The date and time when the Merger beeomes effective {3 referred 1o in this Agreement as

the “Effective Dote of the Megeer,”

1.3 Effect of the Merger. Upon the Effective Date of the Merger, the
separate exigtence af Nang-Tex-California shall cease and Nana-Tex.Delawara, 2s the Serviving
Corparation, (2) shall contipue to possess all of it assets, dghts, powers and property s
constituted immediate]y prior to the Effective Date of the Merger, (b) shall be subjcot to all
aclians previansly taken by ite and Nano-Tex-California’s Board of Directors, () shall succend,
witheut aiher trensfer, w all of the asscts, tghts, powers and property of Nano-Tex-California in
the manner more folly s forth in Section 259 of the Drlawere General Corporation Lawy,

(d) shall continue 10 be subject 1o all af the debts, Jiabilides and obligations of
Nane-Tex-Delaware as constitited imumediately prior to the Esetive Date of (he Merger, and
(e} shall succeed, without other wansfer, ro all of the debts, liabilities and obligarions of
Nane-Tex-California in the same manmer a5 if Nano-Tex-Delaware had jtself incured thert, all
ay mere flly provided under the applicable provisions of the Delaware General Corporation
T.aw and the California General Carporation Law. ‘

2. Charter Documents, Directers and Oificers.

21 Cefificate of Incorporatign. The Amended and Reptated Certificate of
Incorporation of Nano-Tex-Delaware suached hercto a: Fxhibie 4, thall becorme jn ful) foree and

effect as the Cenificate of Incarporstion of the Surviving Corporation natil duly amended in
acsordence with the provisions thereof and applicebla Jaw. :

22 Bylaws. TheBylaws of Nano-Tex-Delaware a5 in effect immediately
prier to the Effective Dete of the Merger shall continue in full force and effect as the Bylaws of
the Surviving Corporation until duly amended in aceordancs with the provisiong thereof and
applicable Jawe,

23 Dirggtors and Qfficers. The directors and officers of
Nano-Tex-Delaware immediately prior to the Effective Date of the Merger shall be the directors

DOCEEF| 7934185
130102 52 2.
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and offjcers of the Sueviving Corporation untl their sucesssors shall have been duly elected and
qualified or as otherwise provided by law, the Certificate of Incorporation of the Surviving
Comeration or the Bylaws of the Surviving Corporation.

a Manpect of Conversion of Unils.

31  Nano-Tex-California Units, Upon the Effeciive Date of the Merger,
each common wiit of Neno-Tex-California issuedd end cutstanding immediately prior thereto
shall, by virtuc of the Merger and without any actian by the Constituent Corporetiond, the holder
of such unit or wity other persen, be convertsd inte and cxchanged for one fully paid and
nonawessable share of Common Stock, $0.001 par velue, of the Surviving Corporation, and cach
preferred unit of Nano-Tex-Californis issued and owtstanding immediately prior thereto shall. by
virue of the Merger end without any action by the Constituznt Corporarions. the bolder of such
unil or any vwher peraon, be converted inta and exchanged for one fully pald and non-assessable
share of Serics A Preferted Stock, 20.001 par value, of the Surviving Corporation, No fractional
share interests of the Surviving Corporation shall be issued.

32  Nopo-Tex-Calfforpin Opticns.

(s) Each ovtstanding and wnexercicod option for Mano-Tex-Califernia
eommon units (an "Optinn™) shall become an option for the Surviving Corporation’s Common
Siock, on the basis of one share of the Surviving Corporation’s Comnmon Stock, as the cast may
be, for each Nano-Tex-California common unit issuable pursaant 1o any such Option, on the
same terms and conditions and et an mxercise price cqual 10 the exereisc price applicable to any
guch Nano-Tex-Colifomia Option at the Effective Diate of the Merger. This paragraph 3.2(a)
shall not apply te Nang-Tex-Califormin cammon of prefemred units. Such units are subject to
paragraph 3.1 hereof,

(h) A number of shares of the Surviving Corporation’s Common Stock
zhall be reserved for issuance npon the excreise or conversion of Optinny equal to the number of

Mang-Tex-Californin commen units so reserved immediately prior to the Effective Date of the
Merger.

13 Nano-Tep-Delaware Common Stock Upon the Effective Date of the
Merges, each share of Common Stock, $0.001 par value, of Nane-Tex, Inc. issued and
ouestanding immediamely prior thereto shall, by virtue of the Merger and without eny aetion by
Nano-Tex-Delaware, the holder of such shares ar any other person, be canceled gnd rerumed Lo
the status of authorized but unissued shores,

34 Exchange of Certiientes, Afier the Efiective Dete of the Merger, each
holder of an outstanding certificnte representing common or preferred apita of
Mang-Tex-California may be esked to surrender the same for cancellation to an exchange agent,
whose name will be delivered o bolders prior o any requested exchange (the “Exchangs
Agenr”), and each such holder shall be entitled to receive in exchange therefor a certificate or
certificates representing the number of sharcs of the appropriate class and series of the Swviving
Corporation’s capitel stock tnto which the swerendered units were convertad as herein provided.
Until 2o surrendered, cach oratanding cenificate therctofore representing common or preferrsd

DOCEEFLA833 a5
110102 571 .

i —n PP —— R PR L
. e mmam = W == % ke B TR — ¢ — | ——aa v omeem

PATENT
REEL: 018777 FRAME

@oos

0a/16/2005 12:32 FAX NANO=TEX,INC DRV

: 0939



011872007 15:09 FAX 650 813 5993 MOFQO PA #S5SEVEN @oo7

Yajsio/seuud g . JdL FHA MANU— LA, &0 [CIRCATIFERCCE . |

units yf Mano-Tex-California shall be deemed for all purpozes to represent the number of whole
shures of the appropriate ¢lass and series of the Surviving Corporation’s capitel stock into which
such cominen or preferred units of Nano-Tex-California were converted in the Merger.

The registered awner on the books and recerds of the Surviviag Corporaton ar the
Exchange Agent of any such outstznding certificate shall, untl such certificate shall have heen
surrendered for transfer of conversion ot otherwise accounted for 1o the Surviving Corparation or
the Fxchange Apert, have and be entitled 1o exercise any voting and other rights with respect to
and 1o receive dividends 2nd other digtributions upen the shares of rapital swock of the Surviving
Corpocation represemied by such ourstanding eertificate 23 provided above.

Gach certificate rpreseming capital stock of the Surviving Corporation so issued in the
Mcrger shall bear the same Jegends, if any, with respect to the resuictions ¢n transferability as
the certificates of Nano-Tex-Celifornia 5o converted and given in exchange therefor, unless
utherwise determined by the Board of Directors of the Surviving Corporation in compliance with
applicable laws.

If any certificare for sharey of Surviving Corporefion’s 21ock is ta be izsued jn a name
olher an that o which the certificate swrendercd in #xchange therefar is registared, it shall be a
condidon of 1sswance thersof thar the certificate ¢ surrendered shall be properly endorsed and
othervrize in proper form for wansfer, thar such ransfer otherwise be proper and comply with
applicable securifies laws and that the persan requesting such transfer pay to the Exchange Agent
eny transfer or other taxes payable by reason of the issuance of such new certificate in a name
other than that of the regisiered holder of the cerlificate surperderad or establish 1o the
gatisfaction of the Surviving Corporation that such tax has been paid or is not payshle.

4 (Fepersl

4.1 Covenanis of Namo-Tra-Delawpre, Nano-Tex-Delaware covenants and
agrees that it will, on or befors the Effective Drate of the Merger:

(a) Qualify 10 do busincss as a foreign corporstion in the Starc of
Californiz and irrevocably appoint an agent for service of process as required under the
provisions of Section 2105 of the Califormia General Corporation Law.

(t)  Fileany and all documents with the Californie Franchise Tax
Board necessary for the assumption by Nano-Tex, [ne. Delaware of all of the franchipe wx
liabilitdes af Mano-Tex-California; and

(c)  Take such other acrions as may be required by the California

Goeners) Corporation Law.

4.2 Forther Assuragees. From time to ime, a3 apd when required by
MNeng-Tet-lx¢laware or by (i SRCCoRsors ot asgigns, there shall be execuled and delivered on
behalf of Nang-Tex-Celifarnie such deeds and other instruments, and there shal] be taken oc
caused to be wken by it such further and other actions, as shall be appropriate or necessery in
order tg vest or perfect in or conform of record or otherwize by Nano-Tex-De)aware the title to
and possession of ell the property, intercsts, assets, rights, privileges, immunities, powers,

BOCSEr| 793410,
1506 10H2 %P2 .
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franchiscs and authomty of Mane-Tex-Calilomie ind otherwise W eamy out the purposes of (his
Agreement, and the officers and direciors of Nano-Tex-Delawnre are Rally authorized in the
narne and on behalf of Nang-Tex-California or atherwise to take sny and a1l such sction end w
execure and deliver anv and all such deeds and ather instruments,

43  Absndooment. Alany time before the Effective Date of the Merger, this
Apreement may be terminated and the Merger may be ahandoned for any reason whetscever by
the Board of Directors of rither Nane-Tex-California of Nans-Tex-Delawars, or both,
notwithstanding the approval of this Agreement by the roembers of Wane-Tex-California or by
the gole stockholder of Nano-Tex-Deleware, or by both.

44  Amendment. The Boards of Divecrers of the Constituent Carporations
may amend this Agreement at any time poor to the filing of this A greernent (or ceftificate in lieu
therenf) with the Secretary of State of the Swwe of Delaware, provided thm an amendment made
subsequent to the adoption of thig A presment by the equity holders of either Constiuent
Corporation shall not: (a) alter or change the amount or kind of shares, secarites, cash, property
and/or righte (o be reeeived in exchange for or on conversion of all or any of the wnits or sheres
of any class ar series thereof of such Constitnem Corperation, (b) alter or change any wem of the
Certificate of Incorporation ofhe Surviving Corporation 1o be effected by the Meyper, or
{c) alter or change any of the terms end conditions of thiz Agresment if such alteration of change
would adverscly affect the hulders of any claas of uni or shares or series of capital stock of such
Constituent Corporation.

4.5  Registered Office. The address of the Surviving Corpomton’s regiatered
office in the Staw of Delaware is 1209 Orange Swes, in the City of Wilmington, County of Mew
Custle, Deloware 19801, The name of jta register=d agent ot such address iz The Corporation
Trust Company.

4.6 Agrecment. Execuied copies of this Agrezment will be on file ar the
principal place of businass of the Swvivitg Corperation at 3770 Shellmound Sreet, Emeryville,
California 94608 end copies thereaf will be Farnishied to any stockholder of either Constituem
Corparation, upon requeat and without cost,

47  Goverming Law; Jurisdiction. This Agreement aad al| acts mnd
Iransactions pursuant hercto and the rights and obligatons of the parties hereto shall be
govermned, constried and interpreted in agcordanee with the Jaws of the State of Delawars,
withowt giving effect to prinsiples of conilicts of law,

4.8 Counte.mnﬂg. This Agrecment ay be executed jn two or more
courterparts, each of which shall be dicmed an ofiginal and all of which together shall conetitutz
4ne jnstrument.

Dy U3sF| 793465
150160 §11 .5
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The undersigned authorezd represcniatives of the Constituent Corporalions have
exeouted and neknowledged dis Aprecment ax of the dage-Frrat gel forth obave.

W EX, INC., & Delawnte corporstioh

Dorm Tice,
Freaidem and Chief Exceutive Offizer

TEX, LLC, e Califomiz limited !

Dorn Tics,
President and Chief Executive Officer

BIGNATURE PAGE TO AGREEMENT AND FLAN OF MERGER
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NANO-TEX, INC.
A Telaware Corporation
OFFICERS' CERTIFICATE OF AFFROVAL OF MERGER,
Daonn Tice and Kajth Milne ecrtify that:

They e1e the President and the Secredary, regpectively, of Wano-Tex, Ine,, a corparation
organized under the laws of the State of Delaware,

There pre 1,000 shares of Common Sleck outstanding snd endiled 1o valz on the
Apreement and Plan of Merger atiached betero (tha "Merger Agrecmeant™). There arc oo sharcs
of Prefered S1ock outstanding.

The prineipal erma of the Merger Agreement were approved by the Board of Directors
and by the vote of 2 number of shares of each ¢lass wod series of wock which equaled or
cacerded the voue resyuined.

The percentage vole required was more than 0% of the voles enbitled to be cast by
holders of outstanding vheres of Commen Stock.

Dena Tite and Keith Milne forther declare under penaley of patjury under the laws of the
Statet of Delawars and Californie that eoeh hes read the forcgoing cortificate aod knows the
conrenls thereof nnd that the same 13 tue and comect of each's owa knowledge,

Exeruted in Emeryville, Califanwa Pebroary 7, 2005,

T

Dopm Tice, B o

THACEEFT TRMIRE
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NANO-TEX, LLC
A Celifomia Limited Liability Company
OFFICERS’ CERTIFICATE OF APPROVAL OF THE MERGER
Dann Tice end ¥eith Milne cenify thar:

 They are the President and the Secretary, reapectively, of Nano-Tex, LLC & tirited
liability comnpany erganized under te laws of the Staiz cf California,

‘The company hus anthorized two clesses of equity interests, designated "Comemon Units”
and “Preferred Uniws™

There were 14,788,975 Common Units end 4,579,114 Frefered Urits cutstanding g off
the record date (the “Record Daja™) and entitled to vile by written comsent of the holder

whereby the Agrecment and Flan of Merger atached heeo (the “Mearper Agreement™) wis
Approved.

The principal terma of the Merger Agrocrment weee spproved by the Board of Dirsetors

and by the vow: of « number of shurcs of cach class and serica of staek which equaled or
axceeded the voie required.

The percentage vote r=quired was more then 50% of the outstanding Cotumor Units and
o than 50% of the outstanding Preferred Units,

Dann Tice and Keith Milac further declure under penally of perjury ender the laws of the
Eies of California and Delaware thas esch has read the forcgoing corificate and Imows the
£00Ten1s thernof end that the same iz trus and correcr oF his own knowledpe,

Executed in Emeryville, California on Pebnusry 1 5,

Dénn Tigp, P

1He, SEcﬂ:l:nr)'

DOCSSFITINIE S
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EXHIBIT A

) FORM OF DELAWARE
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

{See attached)

DOCELF11793418,5
150103 372
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EXHIRIT A

AMENDED AND RESTATED
CERTIFICATE OF INCORFORATION

OF
NANO-TEX, INC.

The undersigned. Donn Tice and Keith Milne, horeby cerlify that:

1. They are the duly clected and acting President and Secretary, reapectively, of
Neno-Tex, Ing., @ Delaware corporation,

2. The Cerificate of Incorparation of this corporation was eriginelly filed with the
Secretary of State of Delawars on Jamuery 25, 2005,

3 The Cenificate of Incorparatiop of this corporetion shall be amended and restated
to read in fuul] as follows:

ARTICLE
~The neme of this corporation is Nane.Tex, Inc. (the "Carporation’™).
ARTICLEII

The address of the Cotporation's rogisiered offise in the State of Delaware is 1209
Orange Sireet, in the city of Wilmingson, County of Now Cestlz, Delaware 19801, The name of
fg registered agenl at such address is The Corporzlion Trust Company.

ARTICLE III

The purpose of the Corporation is to cngage in any lawful a¢t or activity for which corporations
may be organized under the Delawars General Carporation Law,

ARTICLE TV

(A)  Classes of Stock. The Corporation is authorized 1o jssue twa classes of stock to
be designated, respectjvely, "Comumon Stock” and “Prefepred Stock.™ The totz] number of ghares
which the Corporation is authorized to issue is one-hundred million (100,000,000) shares, each
with a par value of 5.001 per chare. Eighty-five million (85,000,000) shares shall he Common
Stock end fifteen million (15,000,000) shares shall be Preferred Stock, which may be icsued in
one or more jeries, the preferences, limitations, and relative rights of each such series to be
determinad from time to Wmao hereafier by the board of direstors.

()  Rigbts, Preferencey and Besrrictions of Preferred Stock. The first series of
Frefored Stock shall be desipmated “Series A Preferred Stock™ and shall consist of eleven
million rine hundred toelve thousand four bundred and forty-cight {11,912, 448) shaxes. The

oLl w250
13002 5F1

- Ve e e e e m e m——— e — e —— i A e R e o e =

PATENT
REEL: 018777 FRAME: 0946



f———AmA e e s mommmiEmL dia T

01/18/2007 15:10 FAX 650 813 5993 MOFO PA #SEVEN

08/18/2005 1233 FAX MANQ=1EX,ING

riphts, preferences, privileges, apd resmictions granted 10 and imposed on the Senes A Prefered
Siock are as se1 forth below in this Anicle IY(B).

1. Dividend Provisions. The holders of sharzs of Serics A Freferred Stock
thia/l be entithed to reczive dividends declarsd or paid on the Commen Stack, ol of any dsacta
legally available therefor, pro rata based on the aumber of shares of Commeon Stock then held by
each helder (aseming conversion of all such Scries A Preferred Stock inlo Commen Stack).

2. Linywidetion.

(1) Preference, Inthe event of any liguidation, dissolution or winding up
of the Corporalion, sither voluntary or invaluntary, the holders of the Senes A Preferred Stock
ahof] bt cntitled to reccive, prior and in preforence 10 any distribution of any of the assets of the
Carporation {9 the holders of Commeon Stock, by reason of their ewnership thereof, an amount
equal to $3.00 per share (as adjusted for stock splitg, stock dividends, reclassiHegtuon and the
like) for cach share of Series A Preferred Stock then beld by them, plus dsclored but unpaid
dividends. If, upon the accurrance of such ¢vent, the assets and fupds thus distibuled among the
holders of the Serics A Preferred ek ghall be insufficient to perrit the payment to such
holdexs of the full aforesaid preferential emounts, thon the entive assets and funda of the
Corperation 1egally available [or distribudon shal be distnbuted raleb]y among the holders of
the Series A Preferred Stock in proportion to the preferential ameunt each sueh bolder is
otherwise entitled to receive.

. (b) Remalnfne Assets. Upon the completion of the distribution required
by Seclion 2(a) above, if assets remain in the Corporation, the holders of the Common Stock of
the Corparation shall receive all of the remaining assels of the Corporation.

(€} Lertaln_Acgy|atlons.

(i)  Deemed Liguidatlon. For purpases of this Section 1,
unless otherwise apreed by the helders of at least 75% of the Scrics A Preforred Slock, 2
liquidatjon, dissolation, or winding up of the Corporation shall be deeeed to oceur if the
Corporalion shall sell, convey, or otherwise dispose of all or substantislly all of its property or
business or merge with or into ar consalidate with any other corporation, limiled Lability
cumpany or other entity {(ober than 2 wholly-owned subsidlary of the Corporation) (any such
renseclion, & “Liquidation Transaction™), provided that rone of the following shall be
considered 2 Liguidation Trangaction: (x) a merger effecicd exclusively for the purpese ol
changing the domnicile of the Corporution, or (¥) & mansaction in which the stockholders of the
Cerporation immediarely prior ta the wransaction vwn more than 50% of the voting power of the
surviving entily following the ganzaction.

o (i)  Valuation of Cengideration, In the event of a drened
liquidalien as desecibed in Seetion 2(c)(i) above, iFihc considetation is other than cash, its value

will be its fair market value as determined in good faith by the Beard of Directors; pravided tha
any securitics shall be valued as follows:

o L {A)  Secenrites not subject to investment letter or other
similer restiicuons on fee marketability:

DWTSEF ) Ahg7hd
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{1}  If traded on a gecurities exchange or The
Nasdaq Stock Markel ("INasdaq™), the value shall be based on a formula approved by the Hoard
of Directors and derived from the closing prices of the secirities on such exchanpe or Nasdag
over a specified time perind,

(2 [F actively traded over-tha-counter, the value
shall be based cn a formula approved by the Board of Directors snd derived from the closing bid
or sales prices (whichever [a applicable) of such sccurities over 2 specified time perind; and

(3 If {here 15 no active public market, the vale
shzl} be the fair market value thereof, as determined [n good faith by the Board of Directors.

(B)  Themethod of valuaien of securities subject o
investment letler or other restrictions on free marketability (other than restrictions arising solely
by virtue of a stockholder's statws ag an affiliate or former affiliate) shall be to make an
sppropriate dissount froen the market value determined e specified ebove in Section 2(e)(ii)A)
W reflect the approximate fair markel value thereof, as detemained in good faith by the Board of
DHrectors. '

(1))  Netice of Liguidation Traogaction. The Corporation
shall give each holder of record of Serics A Preferred Stock writien notice of any impending
Liquidation Transaction not later than 10 days prior o the stockholders™ mesting called ro
approve such Liquidation Transaction, or |0 days prior to the cloeing of such Liquidation
Tranzaction, whichever ig esrlier, and shall 2180 natify such holders in writing of the Fnal
approval of such Liquidation Transaction. The firer of such natjces shall describea the material
terms and conditions of the impending Liquidation Traneagtion end the provisions of this Scction
2, and the Corporation shall theeefter give such holders prompt netice of any material changes.
Unless such notice requirements are waived, the Liquidation Transaction shall not take place
sooncr than 10 days after the Corporation has given the first notics provided for hepoin or sooner
than 10 days after the Corporation hat given notics of eny material changes provided for herein,
Notwithstanding the other provisions of this Amended and Restated Certificate of Incarporation
(the “Regtated Certificate™), all potice perinds or requirements in'this Restated Cenificale may ba
shonened or waived, either before or after the action for which notice is required, uporn the
wrilten cansent of the holders of a majority of the voting power of the outsianding shares of
Serics A Preferred Stock that are entitled 10 such notes rights.

(iv)  Elfect of Nowcompliance. [n the event the requiremnents of
this Sectian 2(¢) arc not camplied with, the Corporation shall forthwith either cause the closing
of (he Liquidation Transaction to be pastponed until the requirernents of this Section 2 have been
corplicd with, ar cancel such Liquidation Trnsactior, in which event the rights, preferences,
priviieges and restrictioms of the halders of Series A Preferred Stock shall ravert to and be the
same 23 such nights, preferences, privileges and restricons existing immediately prier to the daie
ol the first novice referred to in Section 2(e)(ii)).

ER Redemption. The Series A Preferred 310tk is not redeemahle.

10X 8511146200
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4. Conversion. The holders of the Series A Preferrsd Stock shall have
convarsion rights ac follaws (the “Conversion Rights™):

{8) Right ta Conver} pn or After 4(b)(3) Date. Subject (o Section ),

each share of Series A Preferred Stock shall be convertible, at the option of the holder thereof, at
any time en or after February 1, 2004, al the office of the Corporation or any transfer agent for
Such stock, into such number of folly peid and nonassesgablc shares of Comumon Stock as js
determined by dividing $3.00 by the Converston Price applicahle to such share, delsmmined as
hereafter provided, in effect on the dals the cetificate is surrendered for conversion. The
Comversion Price por sharc of Series A Prefered Stack for conversions under this Section 4(2) ar
Sections 4(b)(1i) or 4(b)(iii) shall be £3.00, Such inilinl Conversion Price shall be subject to
adjustment as sel forth in S=etions 4(d).

(&) Aviomnatie Conversipn, Subject ta Section 4(e), each share of
Series A Preferred Stock chall automatically be converted into shases of Cornmon Steck upon the
eariier of (i) the Corporation’s eale, on or before January 31, 2006, of its Common $tock in &
[irm comroitment underwritten public offering pursuant to said registration stateament wider the
Yeeurities Act of 1923, as arpended (the “Seenmities Act™) and which results in aggregate cash
proceeds to the Cotperation of not 1ess than $30,000,000 (net of underwriting discounts and
commissions) and follewing which the Commean Stock is listed or repistered for mading on &
tecognized exchange, such as the New York Stock Exchange, Ametican Stock Exchange or the
Nasdan National Market System, at a Conversion Price equal 1o 60% of the public offering price
set forih in the final rcpistration statement, (3i) the Corperation's sale of {ts Common Swoek, on or
after February 1, 2006, in 2 frm ¢omrnitment underwrinen public offering pursuant to &
registration stalement under the Securides Act which meulis in appregate cazh proceeds fo the
Comoration of not less than $30,000,000 (net of underwriting dizeoumts and commissions) and
following which the Comman $toek is listad or registered for trading on o recognized exchange,
such as the New York Stock Exchange, Atacrican Stock Exchange of the Na=dan National
Market Syetem, 2t the Conversion Price at the tine in effect for such share immediately upn
such sale or (jif) the date specified by written congent or agresment of the holders, on or after
February |, 2006, of 5]l of the holders of the then cutstanding shares of the Series A Praferred
Stock at the Conversian Price at the time in effect for such ghare mmnediately prior to such dare.

(¢) Mechanics of Canversion. Before any holder of Series A Preferred

Stock shall be entitled 1o convert such Series A Preferrcd Stock, into shayes of Commeon Stock,
the holder shall surrender the certificate or certificates therefor, duly endorsed, at the office of
the Corparation or of any transfar agent for such serjes of Prefetred Stack, and ehall give wrinen
notice to the Corporation at its prineipal corporate office, of the election Lo ¢onvert the same and
shall state therein the name or names in which the certificate or certifiestas for shares of
Cammaon Stock are to be issued, The Corporation shall, as saon as practicable theveafier, ieoum
and deliver ar such office to such holder of Prefexred Stock, or lo the nominea or nominees of
such holder, a aertificate or certificates for the pumber of shares of Commeon Stack to which suck
holder shall be entitled ax aforesaid. Such conversion shall be deemed to have besn mads
immediataly prier to the tlose of business on the date of such surretider of the shares of such
series of Prefared Stock to be converled, and the peragm or porsons ontitled to recsive the shazes
of Commoen Stock {zsuahta upan tuch conversion shall be weated for al! purposes as the record
holder ar holders of such shares of public Common Stock as of such date. If the convorsion a in
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sunneslion with an underwritten public offering ol securitias registered pureuant w the Secorivies
Acl the conversion may, er the option of any bolder tenderiag such Prefored Stock for
conversion, be conditioned upon the cloging with (e underwriirs of the sale of securities
pursuant 1o such offering, in which event any persons entitted 1o receive Comman Stock upon
conversion of such Preferred Stock shall not be desmed to have converted such Preferrsd Stock
untt) immediately prior to the closing of such sale of securities.

(d} Copvergion Price Adjnstmenes of Freferred Stpck [oy Certain
Dilutive ksswances, Splits and Combinatlong. The Conversion Price of the Series A Preferted

Stock shall be subjeet to adjustment fnorm lime to tme as follows:

6y lsanance of Additional Stork below Purehase Price . Tf
the Corporation should izsue, at amy time afRer the date vpon which any sharm of Serios A
Prelarred Stock were first izsued (the "Pyrehase Dale" with respect to such series), any
Additdonal Stock (as defired helow) without congideration or for 2 consideTation per shere less
than the Conversion Price for such series in effect {mmediately prior lo the isszance of such
Additional Stock, the Conversion Price for such saries in cffsct immediately prior o cach sech
irstiance shall automatically be adjusted x5 ter forth in this Section 4(d)(i), vnless otherwise
provided in this Sectian 4{d)(i).

(A) Adhsnpent Formula. Whenever the Conversion
Price is adjusted pursuant 1o this Seetion (4Xd)(1), the new Conversion Price shall be detcymined
hy multiplying the Conversion Price then in effect by a fraction, (%) the pumerator of which shall
be the numbey of shares of Common Stock ouistanding immediately prier to sush issuahce (the
"Oun i man') plos the number of shares of Cormnon Stock that the aggregsle
consideration received by the Corporation for such issuance would purchase at such Conversion
Price; and (¥) 1the denominator of which ghall be the pumber of shares of Outstapding Comrnan
plus the number of shares of such Additional Stock. For purposes of the foregoing caleutation,
tbe erm “Quistanding Commeon" thall include sheres of Common Steck doemed igened pursuant
16 Section 4(d)E)(E) below.

()  Definitiog_ol “Additlonal Steck™. For purposes of

thiz Section 4(d)(1), “Additional Stock™ shall mean any shares of Commen Stock issued (or
deerned to have been issued pursuant 1o Section 4(dX)(E)) by the Comeration after (he Purchase
Drate) ather than:

(1} Sharey of Comnmon Stock issued or issuable
‘o employees, consultants or directors of the Corporalion dirsctly or pursuant to a steck eption

plan or restricted atock plan or other compeneatory plan or arangement approved by the Board
of Dirgctors of the Corperation;

_ _ (2) Shares of Cotomon Stock issued or psuable
im & finn eommitment underwritten public offsring;

. (3 Shares of Comamon Stock isaued or issuable
upon conversion of the Series A Preferred Swock:

DOAEEFL39ATM 4
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{4y  Ehares of Common Stock issucd of issuxblc
upon conversion or exercise of autstanding options, warrants, converiiblanotes or other
converlible securities outstanding as of the dare of this Amended and Restated Certificate of
Incorporation:

(5)  Common Stotk issuad pursuani to slock
dividends, stotk splits or sirniler transactions, as deseribed in Section 4(3)(7) hersof

(6) Capital siock, or cptions of Warruats 1o
purchase copital stack, issued Lo fipancial institutions or lessors in connection with comrmercial
eredit arrangemenis, equipment financings, commercial propertly lease transactions or sirilar
transactions, the rerms of which ave approved by the Board of Direcrors of the Caparation;

W) Capital stock, or warranla or options to
purchase capitnl stock, issued in cannection with bona fide acquisitions, mergere or similar
traneartiong, the wrms of which are spproved by the Board of Direclors of the Corporation; shd

(8)  Capital stock issued or issuable ta an entity
=5 3 compenent of any business reletionship with such entivy for the purpese of (A) joint venture,
technelogy licensing of developmen astivities, (B) diambution, supply or manufacre of the
Corporation's produsis or services ar (C} any othor arrangements involving corporate partters
that erc primarily for purposes other than raising capite!, the terms of which business relationship
with such emtity are approved by the Board of Directors.

(C; NoFraciionsl Adusiments. WNo adjustment of the
Conversion Price for the Series A Freferred Stock shel] be made In an amount less than ohe cent
per share, provided that any adjusiments which are not requived to be made by reason of this
sentence shall be camried forward ard shall ba either raken into account in any subsequent
adjustment made prior 10 three years fiom the date of the eveal giving ose w0 ihe adjustmenl
being caried forward, or shall be made 2r the end of twres years Fom the daie of the event giving
rise 1o the adinstment being camied forward.

(I Determination of Consideratfon,  1n the case of
the 155uance of Coenmon Siock for cash, the consideration shall be deemed o be the amount of
cazh paid thercfor befors dedurting any reasonzble diseounts, comunissions o other sapenses
allowed, paid or incurred by the Corporation for any erderwating or otherwise in connection
with the issuance and sale thereof. In the case of the issuanes of the Common Stock for g
consideration in whole or in par ather than cash, the consideration other than cash shall be

deemed 10 be the Tair value theranf as deverinined by the Board of Directors iragpective of any
accounting treatment,

) (E)  Deemed Issupnces of Common Stock. In the cuse
olthe Issuance (whether before, on or after the app]ica.blr. Purchace Date) of seourifies or nghte
converuble into, or entiting the holder therzof to receive ditectly or indirectly, additional shares

of Commmon Slock (the “Cormon Stock Fanjyplents' ') the following provisions shall apply for
all purposes of this Section 4(d)a):

DO RER1 T9R1480.8
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(1) The apgregate mentimum number of shares
of Commen Stock deliverable upon gonversinn, szchange or exercise (assoming the satisfection
ol aoy condilions 1o convertibility, exchangeability or exercisability, including, without
limivation, the passage of time, but without taking into 2ccount potential antidilution
adjustmente) of any Coramon Stock Equivalens 2nd subsequent conversion, exchange or
exertise thereof shall be deemed to have been issued ai the titne such secunties were izeued or
such Common Stock Equivalents werc issusd and for & consideration equal to the consideration,
if any, received by the Comporation for any such secerities and related Commen Stock
Equivalents {excluding any cash received on account of accrued interest or ecetued dividends),
plus the minimum eddjtionel consideraton, if eny, to be received by the Corporeiion (withoul
tzking inte pecavnd potentjal antidilaticn adjustmznis) epon the converaion, exchange or execise
of any Conmimon Stock Equivalents (the consideration in cach case to be determined in the
manner provided in Section QDD

(2)  !athe event of iny change in the number of
chares of Corunon Stogk deliverable or in the censideration paysble 10 the Corporation upan
conversion, exchange or exercise of any Commen Stock Equivalents, other than o chenge
resajting from the entidilution provisions therso!, the Conversion Priee of the Serzs A Prefurred
Stock, 10 the exlent in any way affected by or computed using such Common Stock Equivelents,
shall be recomputed to reflset sueh ehange, bt mo further adjusiment shall be made for the actual
issuance of Common Stock or any payment of such considaation upon the conversion, sxchange
or exeroige of such Common Stock Bquivalents,

{3}  Upoa the erminetion or expiration of the
converribility, exchengeability or exersisability of any Common Stack Equivalents, the
Conversion Price of the Series A Preferred Stock, 1o the extont in any way alfected by or
computed using such Commeon Stock Bguivalents, shzl) be recornputed to reflect the issuance of
only the nuyaber o[ shares af Common Swek (and Common Stock Equivalents that rernain
convertibic, exchanpeable or exercizable) asnally issued wpon the conversion, exchange or
exercise of such Common Stock Equivalents.

. (4)  The number of shares of Common Stock
deemed issued and the consideration deemed paid therefor pursuant to Section 4(d)()(E)(1) shall
be appropriately adjusted 1o reflect any change, termination or expiration of the type deseribed in
cither Secvion (d)(INEN2) ar 4(d)IHE)3).

(F)  Nolncreased Conversion Price, Notwithstanding

any othet provisions of thia Section (4)(d)(7), ¢xcept to the limited extent provided for in Sections
Ad)(i)(E)N2) and HAWDEWI), no adjustment f the Conversion Pdee pursuant to this Section
Ad)(i) shall have the effeet of incrrasing the Conversion Price sbove the Conversion Frice in
effect immediatzly prior ta such adjustment.

(i)  Stock Splits and Dividends. In the evant the Corporation

should st any time after the Purchase Date fix « reeord date for the effeciuation of 2 split or
subdivision of the outstanding sharcs of Common Stock or the determination of holders of
Common Siack entitled Lo receive o dividend or other distribution payable in additianal shates af
Comman S1ock or Comnmon Stack Equivalenle without payment of any consideratdon by such

e
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holder for the additional shares ol Comon Stock or lhe Common Stock Egquivalents (including
the additional shares of Commmen Stack 1ssuable upan converdion ar exertise thereof), then, ag aof
such record date (or the dale of such dividend disiribution, split or subdivision if no record dare
ig fixed), the Conversion Price of the Series A Preferred Stock chall be appropriately decresged
50 (hat the number of ghares of Common Stock issuable on conversion of esch share of such
series shall be increased in propottion to sueh incrense of the agprepate of shar¢s of Common
Stock gutstarding and thoge {esuable with respect to such Common Stock Equivalmnig with the
nuinber of shares issuable with respect to Conynion Steck Equivalents determined from vime o
lime in the mananct provided far deemed {ssu2nces in Sectan 4(dHIKE).

(il Reverse Stock Splils, Ifthe oumber of shares of Commen
Steck outstanding al any Ume afler the Purchase Date jo decreased by 2 combination of the
outstanding shares of Common Stock, then, following the reeard date of nuch combination, the
Conversioa Price for the Series A Preforred Stock shall be appropriately increased so thet the
number of shares of Comman Stock issuable on wonversion of wach shoxe of such serics shall be
decreased in proponion Lo such decrease in outstanding shercs.

(c) Other Distributions. In the event the Corporation shall declars a
disiribution payable in scourities of other persoms, cvidences of indebtednees issued by the
Corparation or other persons, #8scts (excluding cash dividends) or options or rights nat referred
w0 in Section 4(d)(i) or 4(d){ii}, then, in cach such case for the purpose of this S=ction 4{¢), the
holders of Series A Preferred Stock shall be entitlcd Lo a proportionate shere ofany such
disiribwtion as though they were the holders of the number of shares of Common Stock of the
Corporation inte which their shares of Preferred Stock arc eonvertible ay of the record date fixed
lor (he determinaticn of the holders of Cormmon Stock of the Corporation catirled to receive such
dismbution.

() Revapitplizatiops, If at eny lime or fom Eme to ome there shal] be n
recepitalization of the Commen Stock (other than a subdivision, eombination or mergeyr or sale
of asseis transaction provided for elsewhere in this Section 4 or in Section 2} provision shal] be
tnade so thar the holders of the Seties A Proferred $1ock shall thereafter be entitled o regeive
upan conversion of such Preferred Stock the number of shares of stock or other securities or
propeny of the Corporation or otherwise, to which a holder of Commion Stock deliverable upen
conversion would have been erritled on such recapitalization. In any such case, BpprYOprifle
adjustment shall be made in the application of ihe provisions of this Sectian 4 with respect 1o the
righs of the holdets of such Profzrred Stock afier the recapitalization o the end that the
provisions of this Section 4 (including adjustment of the Conversion Price then in effeet and the
rumber of shares purchasable upon conversion of such Preferred Stack) shall be applicable after
thar evert and be as nearly equivalent as practicable,

o {g) Mo Lmpalrmegt. The Corporalion will not, through eny
reorganization, recapitalization, trans fer of assats, enneolidation, merger, dissolution, jtsue or
sale of sccurilies or any ather voluntary action, avoid or teek tn avoid the observance ar
performance ol any of the terms (o be obperved or performed hereunder by the Corparation, hut
will at gll times in good (it assist in the carrying our of all the provisions of this Bection 4 2nd
it the takung of il such action a5 may be necessary or SpPropriate in order to protect the
Conversion Rights of the holders of Prefarred Stock against impairnent.
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(h) No_Fractippal Shares and Certifieate ax to Adjustments.

() Mo fractienal shares shall be 1ssued upon the cogversien of
any share or shares of the Series A Preferred Stock, and the number of shares of Common Stock
tq be issued shall be roundad down to the nearest whole share, The numbear of shares wsnable
npon such conversion shal) be determined on the basis of the toral number of shares of Series A
Preferred Stock the holder jg at the time converting in Commnon Stock and the number of
shares of Common Siock issuable upon such aggregate conversion. [f the conversion would
resull in any fractional share, the Corporation shall, in Beu of issuing eny such fractional shure,
pay the holder thereal an amount in eash squal to the fair market value of such fractional share
on the date of tonversion, as determined in good faith by the Board of Directors.

{i)  Upon the sccumremee of each adjustment or readjustment of
the Conversion Prive of Serics A Preferred Swek pursuan to this Section 4, the Corporation, at
its expense, shall promptly vompute such adjustment or readjusiment in accordance with the
1erms herénf and proparc and furnish to each holder of such Preferred Stock 2 certificate seting
forth such adjustment or readjustnent and showing in detail the facts upon which sueh
adjustment or resdjustment is baged. The Corpuration shall, upon the written request at any ime
of any holder of Seriez A Preferred Stock, furnigh or cause to be fumighed to such holdeér a like
cerificale setting forth (A) such adjustmont and readjustment, (B) the Conversion Price for the
Series A Preftrred Stock &t (he e in effect, and (C) the number of shares af Common Stock
anc the amount, if any, of other preperty Wwhich at the wime would be received upon the
conversion of a share of the Series A Preferred Stock.

(1} MNotices of Bacard Date. [n the event of zny taking by the
Corporation of 2 record of the holders of any class of securies for the purpess of detepnining
1he holders thereaf whe ere entitled ta receive any dividend (other than & cash dividend) or other
disribution, any right 1o subseribe far, purchase ar otherwise aequire any shares of siock of any
class or any ether securities or property, or to recsive any other dght, the Corpuration shall mail
\o cach holder of Serier A Preferred Stack, al lzast 10 days prior to the date specified therein, a
notce specifying the date on which any such record i3 10 be taken for the purpose of such
dividend, distribution or right, and the amount and characwer of such dividend, distribution or
righ,

(j) Reservapion af Stock Jssuable Upen Conversion, The Corporation

shall at all hmes reserve and keep avnilable oul of its authetized but wrizamed shares of Commen
Steck, aalely for the purposc of effecting the conversion of the shares of the Series A Preferved
Slock, euch number of it shares of Common Stock a5 shall from time to time be sufficient 1
cffect the conversion of all outstendipg shares of such series of Preferred Stock; and if 2t any
lirae the aumber of authorized but vnisseed shares o Common Stwek ghall not be sufficient 1o
effeet the conversion ol el] then outstanding ehares of such seriew of Prefored Stock, in addition
10 guch other remedirs as xhall be available 1o the holder of such Preferved Siock, the
Corporation will take such corperaie kclion as may, in he opinion of its counsel, be nceessary to
increase it6 authorized bul unisgued shares of Common Stock 1o such number of shares as shal)
be sulficient for such pwposes, including, without limitation, engaging in best ¢ffors w obain
the requisite stockholder approvial of any nescssary amendment to this Restated Certificate.
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(k) Notices. Any nolice required by the provisions of this Section 4 to be
given 10 the holders of shares of Sevies A Preferred Siock ahal] be deemed given if depogited in

the United States mail, postage prepaid, and addressed to each holder of record at hia address
sppearing on the books of the Corporation,

5. Ygtiap Righty. Except as expressly provided by this Restated Centificate
or a& provided by law, the holders of Series A Preferred Stack shall have the same voting rights
a5 the holders of Common Stock and shall be entitled to notice of any stockhalders' meeting in
accordance with the Bylnws of the Covporation, and the holders of Comnen Stock and the Series
A Preferred Siock shall voie together a5 a single class on all mattere. Each helder of Comimon
S10ek shall be entitled to one vete for #ach share of Commen Stock held, and eack helder of
Sertes A Prefarreq Stock shall be entitied to the number of votes equal to the nuraber of shares of
Common Stock inte which such shares of Series A Preferred Stock is convertible (regardless of
whether the Serics A Preforred Stock is converted af the time) at the time of any such vote
Fractiona] votes shall not, hewever, be permilted and uny fractional voting fghts available on an
ag-converted bagia (after aggragating all shares into which shares of Series A Freformed Siock

held by esch holder could be converted) shall be rounded 1o the nearest whole number (with one-
half being rounded upward).

6. Protective Provisions. 5o long as at least 2,500,000 shares of the Series
A Preferred Stock are outstanding (as adjusted for stock splits, stock dividends, reclaseification
snd the like), the Corparation sball net (by amendment, merger, consolidation or otherwise)
without first ebtaining the approva) (by vole or written consent, as provided by law) of the
holders of 2t least 2 majority of the then cutstanding shares of Series A Preferred Stock which
halders must include, for purposes af this Section 6, Intemetonal Textils Holdings, Inc. and it
Affiliated Entities, if transferred, and ar least two (2) of the following four holders of Serics A
Preferred Stock: (i) Firclake Strategic Technology Fund, L.P. and its Affiljated Entities, (ii)
Masters Capital Nanatechnology, LLC and its Affilizted Entities, (iii) Norwesl Venlures Parmers

X, L.P. end its Affiliat=d Entitics, and (iv) Howard Hughes Medica) Institute and its Affiligted
Entities:

(x) declare, pay or set aside for paymenl any dividends on Common
Stoek:

(v) redeem, purchage or otherwise acquire (or pay inlo or set funds aside
for 2 sinking fund for puch purpose) any share or shares of the Serics A Preferred Stock oz
Common Stoek, provided that such repurchase is zpproved by the Board of Dircctor:; provided,
further, that this restriction shall not apply w the repurchass of sharss of Common Stock from
employees, officers, directors, consultantg or other persons performing services for the
Corporetion or any subsidiary pursuant to agreemmts under which the Corporavion has the
opiion to repurchase such sharey upon the ocewrrence of cemain events, such &8 the terminstion
of employment, or through the exercise of any right of frst refizal;

. (¢) cffect 2 Liquidation Trensaction, conless any judgment against the
Corporation, or file any bankruptey petition oy sitoilar filing op behalf of the Corporaton;
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(d) authorize or issue any ather equity security including any security
convertible inlo or exercigable for any equity security having a preference over, or being on a
panity with, the Series A Preferred Stock with respect 1o voting, dividende, redemption,
conversion of npon lquidation {other than the par parsy veoting aud dividend righle of Commen
Stack);

(&) amend the Certificate of Incorporation or Bylaws of the Corporation;

(f} increase or decrezse the size of the Board of Direetots of the
Corporalion;

(g) unlews approved by a mejority the Board of Dirgcilars which must
include Iniemnatiomal Textile Holdings, Ine. and its AfRlized Enfities, if transfemed: (i) tnortgape
or pledge, or create a security jnierest in, permit any subsidiary 1o mortgage, pledge or creae a
security interest in, ]} or aubstantially ell of the property of the Corporation or such subnidiary;
(iiy own, or permit ey subsidiary to own, muy stock or other securities of any subsidiary or other
corperation, parmership ar entity unless it is wholly gwnied by the Corporation;, or (jii) make
guaranteey except in otdinary enurge of business;

() increase the pool of shares zvaijahle for issgance under a)] equity plang
above 2,850,000 sharza in 1he aggrepate;

(i) terminate the Chief Executive Dffiter or hire & pew Chiel Bxecutive
Ofhcer, or

{3) alter or change the rights, preferences or privileges of the shares of
Scries A Preferred Stock; provided, however, il shall require the unanimous consent of all Sexies
A Preferred Stockholders o elter the liquidation preferences in Sestion 2(a) or the Automatic
Converaion terms s<t forth in Sectign 4(b), the Conversion Price Adjustmient 1erms set forth in
Section A(d) or the designation of any series af Preferred Stock.

*Affiljated Entities” of 1 person, for purpeses of this Section 6. shall include (i) any
subsidiary, pareny, partner, limiled pariner, relired parner, meimber, retired member or holder of
capital slock of such person (il) eny alfi)izted [und or entity of such persen, which means with
respect to a limited liability company or a limited Liabiljty parmiership, a fund or cntity menaged
by the same manager or managing mewmber of genera) pariner oT mAnagetnent compay or by an
entity controlling, centrollad by, or under common conml with such manager or managing
member or general partner or management eompany or (Hi) eny tntity direstly or indirceliy,
thraugh one or more intermediaries, controlling, controlled by, or under common control with
such person, as applicable. The temm “contro),™ a5 used in the jmmediarely preceding sentence,
shall mean with respest 10 2 corporation or limired lisbilicy company the tight ro sxercine,
directly ar ndirectly, more then fifty percent (50%) of the voring rigits atributable to the
sontrolled corporaton o7 limited liability company, and, with retpect to any individunl,
parmership, trust, other entity or asseciaiion, the possession, direcily or indirectly, of the ptwer
Io direst ot cause the direction of the managsment or policies of the controlled entity.
Norwithstanding the foregoing, Affiliated Enlitiss of Internationa! Texble Holdingz, Inc., if
transferred, shall include, without limitation, WR Recovery Fund 1L, 1P, Absolute Recovery
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Hedge Fund Limited and Absohite Recovery Hedge Fund, LP. end Affiliated Entitias of Masters
Capita] Nenotechnology, LLC shall inglude, without limjuation, Masters Capdtal Nanotechnnlogy
Fund, L.P., Masters Capite) Management, LLC, Masters Fund LP, Marlin Fund, LF, Marlin Fund
1, LP, Maclin Pund Qffshore, Lid, and Marlin Fund Offshere, LDC.

7. Affllisle Apreements. The Corporation shall not (by amendment, merger,
conselidetion or otherwise) withont firdt obtaining the 2pproval (by vote of WITHEN CODSEnt, 2.
provided by lew) of 2 majority of the directors other thn eny ditectar of direetors gppointed by
Intcrmatiomal Textile Holdings, Inc. ("ITH™) or ils successors or assigns;

(a)  enter inlo cash compensation arrangements with emmplayess or
consultanis of the Corporation in excess of $50,000 per year who are also employees of TTH ar
any effiliaie thereof, nnless such arrangements are determined w be, after dus inquiry, on terms
no Less favorsble 1o the Corparation than the tepms on which such nrrangeraents could have heen
made with wnaffiliated third partics;

(b)  make pryments over 5100000 per year o 1TH ot any afliliate
therenf, by contract of otherwise, unless such payments are determined to be, after due inquiry,
on L=ms 1o 1ess faverable to the Corporation than fke terms on which such services could have:
heen gbtained from unalfilisted third parties:

(c)  amend the Commercialization Agresrnent between Intemational
Textile Group, In¢. ('ITG™) and the Corporation dated January 29, 1959, a8 amended from dme
10 time, or any other agreement between the Corporaton end ITR or any affiliate thereaf
resuliing in a transfer of property, assets gr other valug in sxcess of §100,000 or the amendment
in 2 manner =dverse to the Corporation ol a0y non-nonefary term of such agreements;

{d)  amend the termos of the License Aprecment between the
Corporation and IT'G dated as of January 1, 2001, a5 amended from time 10 dme; or

(e)  amend the terms of Agreement Regarding Modification and
Assumption of Executory Contracts by and among, Lhe Corporarion, ITG and other [TH afliliates
dated Novemnber 1, 2001, a5 smended from time to lime.

Thiz provisian shall terroinate upon an initial public offedng.

g Roard Deadlock. In the cvent that the Board of Direclors shall deadlock
in making any determination that the Board of Directors is authorized to make, after meaningful,
good faith diseussion of such pending delenzination at the meeting at which such deadlock
occurs the matter shall be resalved by the vote of 2 majority of the direstors designeted by
Interpational Textile Holdings, Ine. of its Affiliated Entities or its assigns pursuant to thal certain
Valing Agreement dated a9 of February 7, 2003, taken as a2 whole, present sl such meeting.

9, Statug ol Covverted Siock, In the #vent ay shares of the Sexies A
Preferred Stock shall be eonverted pursuant to Seation 4 hereal, the shares 5o converted shall be
eancelled end 2hall not be istuable by the Corporgtion. Thit Regtared Certificate shall be
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apprapriately amendad to effect the cormesponding reduction in the Corporation's authorized
capitel stack.

(©)  Common Slock.

1. Dividend Rights. Subject to the prior rights of holders of all classes of
stock a¢ the time sutstanding having prior rights as to dividends, te hulders of the Common
Siack shall be enticled 16 recsive, when and as declared by the Board of Directors, out of any
esgets of the Ceorporation legally availahle therzior, such dividends es may be declarcd from time
10 time by the Baard of Directors,

2 Ligyjdation Rights. Upon the liquidation, disselution or winding up of
the Corporation, or the occurrence of 2 Liquidation Transaction, the asscts of the Corporstion
shall be distributed as provided in Section 2 of Armicle TV(E).

1, Redemptiya. The Comemon Stock is not redecnable.

4, Yutivg Rights. Fach holder of Common Stock shell have the right to one
vole per share of Comumon Stock, and shall be eqitled to notice of any stockhioldera’ mesting in
accordance with the Bylaws of the Corporarion, and ghall be entitled to vote upon such matters
and in such manner ag may he provided by law. Thenumbes of authorized sheres of Common
Siock mey be fnereased or decreased (but not below the number of shares thereof then
outstsnding) by the affirmative vore of the holders of shares of stock of the Corporttion
representing a majority which holders must include, for puposcs of this Seeton 4, Intemationa)
Tcxtile Holdings, Tne. and ita Affiliated Entilics, of the votes repragented by all putstanding
shares of stoek of the Corporation entitled ta vore, imegpective of the provisions of Seclion
242(6)(2) of e Delaware General Corporadon Law.

ARTICLE ¥

The Board of Direttors of the Corporation is expressly authonized to make, alter or repeal
Bylaws of the Corporation.

ARTICLE VI

Elections of directors need nol be by written ballet unlese stherwise provided in the
Bylaws of the Corparation.

ARTICLE VIl

(A)  To the fullest extent permitted by the Delaware General Corporation Law, as the
same exists of as may hercafier be amended, 2 director of the Corporezion shall not be personally
liable to the Corperation or its steckholders for monetary demages for hreach of fiduciary duty as
4 director.

(B)  The Corporation shel] indemnnify 1o the filllest extent pormitted by law any person
rnadv_: or thremmc‘d to be marle a party 1o an aclion of procecding, whether criminal, civil,
adminigtrative or investigetive, by reason of the fact thal he, his estaror or intestale i orWis a
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direcenr or officer of the Corporalion or any predeccsear of the Corperation, or serves or served
al any ather anterprise ac o director or officer at the request of the Corporation o any
predecessar 1 the Corporation.

(C)  Meither any amendment nor cepeal of this Acticle VII, nor the a.c:loptiop pfany
provision of the Corporation's Certificate of Incorporation incopsisient wilh this Article VI,
shall eliminate or reduee the effect of this Article Y11 in respect of any malter oecUTing, or any
action or proceeding accruing or arising or thay, but for this Arricle VII, would aceruc or anse,
prior 1o such amendment, repeal or adeption of an inconsistent provision™

- o g
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The Foregoing, Amended and Reststed Contificate of Incorporation has been duly adopled
by this corpotation’s Bosrd of Direetors apd stockholders in aceordanee with the applicable
provisions of Sections 228, 242 and 245 of the Delaware Genernl Corporation LEw.

Excuted al Emeryville, California, Febrary 7

SIGNATURE PAGE TO THE AMENDED AND RESTATED CERTIFICATE OF
- INCORFORATION :
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The undersigned authorized representatives of the Constituent Corporations have
executed and acknowledged this Agresment as of the date first set forth above,

NC., a Delaware corperation

=

Donn Tice, ‘
President and Chief Executive Officer

¥, LLC, 2 California limited
liabjlity £gmpany

Dorn Tice,

President and Chief Executive Off1cer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER

PATENT

RECORDED: 01/18/2007 REEL: 018777 FRAME: 0961



