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To the Director of lhe U.S. Patenl and Trademark Qffice: Please record the attached documents or the new addrass(es) balow.
1. Name of conveying party(ies): 2. Name and addrass of racalving party(los)
Nano-Tex, LLC Name: Nano-Tex, Inc.

Inlernal Addross:
Addillonal name(a) of conveylng party(ies) attachad? DYEB IEIND Street Address:

4. Nature of conveyance/Execution Date(s):

Execulion Date(s); February 7, 2005 2220 Livingston Street, Suite 201
DAssignment EMergar DChanga of Name
DSecurity Agreement I__JJuinl Research Agreemenl City: Oakland

Government Interest Assignment Stala: California
DExewlive Order 8424, Confimalory License Country:  Unitad States of America  Zip: 94606
Dolhgr Addilional name(s) & address(es) Dyes E No

atlachad?
4. Appllcation or patent numbar(s): DThis document is being filed together wilh a new applicaton,
A. Patenl Application No.{s) B. Patenl No.(s}
8,855 772 B2

Additional numbers altached? DYas END

5. Name and address to whom correspondance B. Total number of applications and 1
concerning document should e malled: patonts Invelved: f!
Name: Kimberly A. Bolin B
MORRISON & FOERSTER LLP 7. Total fae (37 CFR 1.21(0) & 341 & 40.00 3
Inlernal Address: Atty. Dkt.: 400752000910 I:l Autharized to be charged by credi card o
Gtreet Addrass: i o
ee ress: 755 Page Mill Road IE Authorized to be charged o deposil accounl 3
D Enclosad 5
o
D Nena requirad (governmant interast nol atacting tille)
o
: 0
Citys Falo Alto A. Payment Informatlon )
Stale: CA zip: _94304-1018 a, Credil Card Last 4 Numbers b
Phone Number; (6:30) 613-5740 Explration Date I
Fax Numher; (650) 494-0792 b. Dapasit Account Number 03-1952 0]
Email Address: KBolin@mofo.com Aulhorized User Name  Kimberly A, Bolin
9. Slgnature:

p SN January 18, 2007

“Bignalure Date
Kimbherigw A. Bolin - 44,546 Tatal nurmber of pages including cover | o=
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The First State

I. HARRIET SMITH WINDSQOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COFY OF THE CERTIFICATE QF AGREEMENT OF MERGER, WHICH MERGES:

"NANO-TEX, LLC", A CALIFORNIA LIMITED LIABILITY COMPANY,

WITH AND INTO “NANO-TEX, INC." UNDER THE NAME QF "NANO-TEX,
INC.", A CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF
THE STATE OF DELAWARE, A% RECEIVED AND FILED IN THIS affIcCE THR
SEVENTH DAY OF FEBRUARY, A.D. 2005, AT 1:20 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
NEW CASTLE COUNTY RECORDER OF DEEDS .

Harrier Smich Windser, Sacratary of State
AUTHENTICATION: 3667873

3915337 B100M 1
050097787

DATE: 02-07-05
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REEL: 018787 FRAME: 0002



011872007 17:21 FAX @oods02s

QR/TB/2008 12 @1 tAK HANU-ILX,LNU IR E R

State of Delawara
Sacrytary of State
IHyvigion Carpormbinns
Dmliver=d 01:30 B 02/07/2005
FOED 01:20 PM 02/07/2005
SRV 050027787 - 3516937 FILE

AGREEMENT AND PLAN OF MERGER
OF NANO-TEX, INC.
A DELAWARE CORPORATION,
and
NANO-TEX, LLC
A CALIFORNIA LIMITED LIABILITY COMPANY

This Agreement and Plan of Merger dated as of February 7, 2005 (the “Ageeetpent”) is
between Nano-Tex, LLC, a California Iimited Liability company (“Nane-Tex-California™, and
Nana-Tex, Ine., 2 Delaware corporation (“Nano-Tex-Delaware™). Nano-Tex-Delavare and
Nane-Tex-California are sametimes referred to in this Agresment as tha “Conetituent

Comerations.”
RECITALS

A.  Mano-Tex-Delaware is a corporatian duly organized and existing under the laws
of the Srate of Delaware and has an suthorized capital of 1,000 sheres, 1,000 of which arc
desipghated “Common Slock,” §0.001 par value. As of February 7, 2003, 1,000 shares of
Nano-Tex-Delaware Comman Stock were issved and oulstanding, all of which are held by
MNano-Tex-Califormie, and po shares of Preferred Stock were issued and outsianding.

B. Mano-Tex-California is a limited liability company duly organized and existing
under the laws of the Swte of California. As of February 7, 2005, 14,588,975 common uniks and
4,579,114 preferred units were issued and ounstanding,

C. The Board of Directors of Nano-Tex-California has determined that, for the
purpase of eTecting the reincorporation of Mane-Tex-Califomnia in the State of Delaware and for
the purpose of converting 19 4 corporetion, it is advisable and in the bes interests of
Meno-Tex-California that Nano-Tex-California merge with end inte Nano-Tex-Delaware upon
the terms and conditions provided in this Agrezment,

VR The respective Boards of Directors of Nano.Tex.Delaware and
Nano-Tex-California have approved this Agreement and have directed that this Agreemem be
submitted to a vete of their respective equity holders and sxecuted by the undersigned officers,

AGREEMENT

In consideration of the mutual agrecments And covenants set forth herein, )
Nang=Tex-Delaware and Nape-Tex-Califommia hereby agree, subject Lo the terms and conditions
hereinafier set forth, as follows:

. Merger.

1.1 Merger, loaccordanes with (he provisions of thia Agreement, the
Deleware General Corporation Law and the Califormia General Corporation Law,
Nano-Tex-California shall be merged with and ine Nano-Tex-Delaware (the “Merger'"), the
sepatars existence of Nano-Tex-Californin shall cease and Neno-Tex-Delaweare shall be, and is

jale oA e B ] B
150102 1)
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sometimes referred (o below as, the “Surviving Corporatign,” and the name of the Surviving
Corporation shal] be Nano-Tex, [nc.

12 Filing and Effectivenegs, The Merger chall become effective upon
completion of the following actions:

(a)  Adoption and approval of this Agreement and the Metger by the
tquity holders of each Constiment Corporation in accordance with the applicable requirements of
the Delaware Geperal Corporation Law and the California General Comporation Law:

(bt} The mtisfaction or waiver of all of the conditions precedent Lo the
consummanon of the Merger as specified in this Agreement; apd

(¢)  Thc filing with the Secrerary of Sure of Delawsars of an exscuted
Ceniificate of Merger or an execnted counterpart of this Apreement meeting the requirements of
the Declaware Ozneral Corporation Law.

The date and time when the Merger becomes effective it rafecred 1o jp this Agreement ag

the “Effective Dot of the Megper.”

1.3 Effect of the Mergey. Upon the Effective Date of the Merger, the
Separate exigtence of Nang-Tex-Califomia ehall ceass and Nano-Tex.Delawars, as the Surviving
Corporation, (a) shall continue lo pazsess all of its ngsels, rights, powers and pryparty as
vonatituted immediately prior o the Effertive Date of the Merger, (b) shall be subject to all
actions previowsly taken by its and Nano-Tex-California’s Board of Direetors, (c) shall succeed,
without other transfer, v all of the agsets, rights, powers and property of Nano-Tex-California in
the manner more fully se fonth in Section 259 of the Delaware Grunernl Corporation Law,
(d) shall continue 1o be subject 1o all af the debts, |igbilitey and obligations of
Nano-Tex-Delaware a3 constitued immediately prior to the Effactive Date of the Merger, and
(e] shall sucered, without other wansfer, to all of the debts, liabilites and obligations of
Nano-Tex-California in the same marmer 15 if Nano-Tex-Delaware hud itself incurred them, all
a3 more fully provided under the applicable provisions of the Delaware General Corporalian
Taw and the Califomia General Corporation Law.

2, Charier Drocuments, Direciors and Officers.

2.1 Cartificate of Iacorpuration. The Amended and Resfated Certificate of
Incorporation of Wano-Tex-Delaware attnched bereto as Eahibit A thall become in AUl fores and

cffect a5 the Centificate of Inzorporation of the Surviving Corporation unti! duly amended in
accordance with the pravisions thereof and applicable law. .

22 Bylaws. The Bylaws of Nano-Tex-Delzware as in effect immedistely
prior to the Effective Date of the Merger shall continue in full foree and effect as the Bylaws of
the Surviving Corporation until duly amended in accordance with the provisions thereof and
applicable [aw,

23 Dirgstors and Officers, The directors and officars of
Nano-Tex-Delaware immediate)y prior to the Effective Date of the Merger shall be the directors

IXICERF 118155
139102 5p2 -2-
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and officers of the Surviving Corporation until their sucecasprs shall have ben duly elected and
qualified or as otherwise provided by law, the Certificate of Incorporation of the Surviving
Corporation or the Bylawa of the Surviving Corporation.

3 Manner of Conversion of Units.

31 Nono-Tex-Californis Unjg, Tpon the Effective Date of Lhe Merger,
each commeon wnit of Nano-Tex-California iscued and oustanding immediataly prier thereto

shall, by virtue of tha Merger and without any action by the Constituent Corporations, the holder
of such unit or eny other person, be converted into and exchanped for ene fully paid and
nonassessable share of Common Biock, 30 001 par velue, of the 8urviving Corporation, and each
preferred unic of Nano-Tex-Californiz issusd and omstanding immediately prioe thersto shall, by
virtue of the Merger end without any ection by the Constitwent Corporations, the holder of such
unit of any other peraon, be converted into and exchinged for vag fully paid and non-essessable
share of Scrics A Preferred Stock, S0.00] par value, of the Surviving Corporation. Mo fractional
share interests of the Burviving Corporation shall be jssued.

32 Nopp-Tex-California Options.

ta)  Each oustanding and unexercised option for Nano-Tex-California
common units (2n “Opiign™) shall become an option for the Surviving Corporation’s Commen
Stock, on the basis of one share of the Surviving Corporation’s Common Stock, as the case may
be, for each Mano-Tex-California common wnit isguable pursnant 1o any such Option, on the
same Yerms and conditions and et an exercise price equal lo the excreise price applicable to mny
such Nano-Tex-Coljfornia Option at the Effcctive Date of the Merger. This parmgraph 3.2(»)
shall not apply to Nane-Tex-California common or preferred units. Such units are subject ta
paragreph 3.1 hereal,

(b} A number of shares of the Surviving Corporation's Common Stock
shall be teserved for issuance upon (he excreise oy conversion of Options equal to the number of

Nono-Tex-California common wnits 80 tesorved irmediavely prior to the Effective Date of the
Merger.

3.3 Nano-Tex-Delaware Common Stock Upan the Effective Date of the

Merger, each share of Cornmon Stock, $0.001 par value, of Nano-Tex, Inc. jssued and
outstanding bmmedialely prier thercto shall, by virtue of the Merger and withaut aay eetion by
Nana-Tex-Delaware, the holder of ruch thares or any other persen. be canceled end retumed Lo
the statuz of authorized but unigsued shares,

34 Exchange of Certificates. Aficr the Effective Date of the Merger, each
holder of an outsianding cermnificate representing ¢ommon or preferred onits of
Nano-Tex-Califarnia may be asked to surrender the same for cencellstion to an exchange ogent,
whose name will b delivered to holders prior o any requested exchange (the “Exchanps
Agent”), and each such holder shail be entitled 1o reccive in excheange therefor a certificaie or
cerizficatey representing the number of shares of the appropriate class and series of the Surviving
Corparation’s capital stock inio which the surrendercd units were converted as herein provided.
Until so surrendered, ench owstanding certificate theretofore TCpITSLTIng common or prefered

THMCESF| 700218,
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units ' Nano-Tex-Califormie shall be deemed for all purposes to reprecent the rumber of whole
shurey of the appropriaie class and seriey of the Surviving Corporation’s cepital stock intn which
such cornmon or preferred units of Nano-Tex-California were converied in the Merger,

The registered owner on the books and records of the Surviving Corporation or the
Exchange Agent of any such outstanding certificate ehal], until such certificate shall have been
surrendered for Lensfer or conversion or otherwise sccounted for o the Surviving Corporazion or
the Exchange Agent, have and be entided 1o exercise any votung and other righte with respect 1o
and 1o receive dividends znd other digtributions upon bhe shares of capital stock of the Surviving
Corporation represtnitd by such cutstanding certificaie as provided above.

Each certificate representing capital stock of the Surviving Corporation so issued in the
Merger shall baar the same legends, if any, with respet 1o te restrictions on wansferabiifly as
the certificates of Nano-Tex-California so convericd and given in exchange therefor, unless
vlherwise determined by the Board of Directors of the Survlving Corporatien in complianes with
applicable Jaws.

If any cettificate for shares of Surviving Corporation's s1ock is to be issued jn a name
other dan thet in which the certificate surrendered in exchange therefor is registered, it shall be a
cotdivion of issvance thereof that the certificate 50 surrendered shell be properly cndorsed and
otherwise in proper form for vansfer, thar such ransfer otherwise be proper and comply with
applicable securities lawg and thet (he perasn requesting such transfer pay o the Fxchange Agent
any transfer or olher taxes payable by reason of the ismance of such new certificate in 2 name
ather than thay of the regisiered holder of the ¢erificare surmendersd or establish o the
satisfaction of the Surviving Corporation that such tax has bean paid or is not payable.

4 Genepal,

4.] Covenants of Wano-Tea-Delawgre. Nang-Tex-Delaware covenants and
agrecs that it will, on or before the Effective Dawe of the Metger:

{a)  Qualify 10 do busincss a3 a foreign corporation in the State of
California snd irrevocably appoint an agent for service of process as required under the
provisions of Section 2103 of the Culifomia General Corporation Law.

(b}  Fileany and all documents with the California Franchize Tax

Board neceszary {or the assumption by Nano-Tex, Inc. Dolaware of el of the franchise ex
liabilides of Nano-Tex-California: and

(¢}  Takesuch other actions as may be required by the Califomia

Cerera] Corporation Law,

4.1 Funher Assurapess. From time to ime, as and when required by
Meno-Tex-Delawars or by = sureon ot asaigns, there shal) be executed and delivered on
hehalf of Nano-Tex-Californis such deeds and ather insiruments, zad there shal] be taken or
caused 1o be aken by it such further and other actions, as shall be appropriate or necessary in
order lo vest or perfect in or conform of record or stherwige by Nano-Tex-Delaware the title 1o
and possession of ull the property, interests, assety, rights, privileges, immunities, powers,

DM SAFL 7910
1ana ey A
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franchises and authority of Nano-Tex-alifernia and otherwise 10 carmy our the purposes of this
Agreement, and the officers and direeots of Nano-Tex-Delaware are fully authodzed in the
name and on behalf of Nano-Tex-California or otherwise lo take 2ny and 2]] such ection and w
execute and deliver any and all such decds and other instuments,

43  Abandoament Alany time before the Effective Date of the Mezger, this
Apreement may ¢ terminated and the Merger may be abandoned for any reason whatsoever by
the Board of Direclory of either Nano-Tex-California or Meno-Tex-Delaware, or both,
notwilhstanding the approval of this Agreement by the members of Nano-Tex-Califomnia or by
the sole steckholder of Nano-Tex-Delawars, or by both,

44  Awendmpnt. The Boards of Direciens of the Constituent Corporations
may amend this Agreement at any time poor lo e filing of thig Agreement (or cemificats in Heu
thervaf) with the Secretary of State of the State of Delaware, provided tha an amendment mode
subsequent to the adoption of this Agreement by the equity holders of either Constiwent
Cocporalion shall not: (&) alter or change the amount or kind of shares, securides, cesh, property
and/ar Tights to bt reccived in exchange for or on conversion of all or any of the units or shares
of any elass or series thereof of such Constituznt Corporation, (b) alter ar change eny tenn of the
Centificate of Incorporation of the Surviving Cotporstion (o be effected by the Merger, or
(c) alter or change any of the terms and conditions of this Agresment if such alteration of change
would adverscly affect the holders of any ¢lass of wnitw or shares or serics of capital sock of such
Constituent Corparation.

4.5  Registered Office. The addreas of the Surviving Corpamtion’s registered
office in the State of Dalawere is 1209 Orange Strest, in the City of Wilmington, County of New
Coatic, Delaware 1980]. The name of jug registered ageni ot such addrces is The Corporation
Trust Company.

4.6  Apresmgnt Executed copies of this Agreement will be on file st the
principal place of businazs of the Surviving Corporation at 5770 Shellmound Street, Emeryville,
California 94608 and copiea thereof will be Furnished to any stackholder of either Congtituent
Corporation, upen request and without cost.

4.7 Governing Law; Juritdiction. This Agrerment and all acts and
transactions pursuany hereto and the rights and obligalions of the parties hereto ahall be
governed, canstrued and interpreted in accordance with the Jaws of tha State of Delazwars,
without giving ¢ffect 1o prnciples of conflicts of law,

4.8 Counterparts. This Agreement may be executed in two or more
eountarparts, ench of which shall be deemed an original and all of which together shall conetituta
ape instrcnent.

Eiyubsf ) 3933 ha
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The undersigned euthorized representatives of (he Conatiteent Corporations have
zezontled and acknowledged this Agreement as of th aral gt forth ebove,

WEX, INC,, & Delaware corporation

Donn Tice,
President nnd Chicf Excoutive Officer

N TEX, LLC, s Celiforniz limitad

worapany

Dann Tice,
Presigent and Chief Executive Officer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER
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NANO-TEX, INC.
A Tielaware Corporation
OFFICERS' CERTIFICATE OF APPROVAL OF MERGER
Donn Tiee and Keith Milne eeaify that:

They are the President and the Secrelary, respectively, of Nano-Tex, Inc., 4 corporation
organized under the lawsg of the Stee of Deloware,

There are 1,000 shares of Common Slack cutstunding and entitled 10 volc on the
Aprecment and Plan of Merger atunched hereto (the "Merger Agreement™). There ars o shares
of Preferred Swck cumanding,

The prineipal 1erma of the Merger Agreement were appraved by the Board of Directors
and by the vate of a number of shares of cach class aod series of stock which equaled or
cxteeded the vote requirsd.

The percentags vote required wes more than 50% of the vales antitled to be cast by
holdery of Guirtanding shares of Common Suck,

Dong Tice and Keith Milne futher declere under penalty of perjury under the laws of the
Suates of Diclaware wnd California that ench hes read the foregoing certificate and knows the
contenis thermaf and thnt the same i3 wrae and correct of ench's own knowledge.

Exernited in Emeryville, California February 7, 2007

Vi

i
Kouti Milne, Sevretary

THCSAF) 1M A Y
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NANO-TEX, LLC
A California Limited Liakility Company
OFFICERS’ CERTIFICATE OF APPROVAL OF THE MERCER
Donn Tice end Keith Milne certify thar;

They are the Preaident and the Secretary, reapectively, of Napo-Tex, LLC & limiled
hinbility company orgarized under the Iyws of the St of California,

The company hes mrthorized two clagges of equity intetests, designated “Common Upits®
and “Freferred Units™,

There were 14,588 975 Common Unit= and 4,579,114 Prefersed Ukits cutstanding oy of
the yooord date (the “Record Date™) and eptitled to vote by writtan consent of the holders

whereby the Agreement and Plan of Marger anached hereto (the “Meraer Agreement™) was
spproved,

The principal tcrm) of the Merger Agreement were approved by the Board of Direstors
and by the vote of & numiber of shutes of each ¢lass and serics of stock which equaled or
execeded the vote required,

The percentage vote required was more than $0% of the outstanding Comman Unls and
more than 30% of the ownanding Preferred Unirs,

Denn Tice and Kzith Milne farther declare under penalty of pezjury under the laws of the
Staces of California and Delaware that each has read the forcgaing cerdficats and knows the
contenty thercol and that the same ia trus and corroct of his own knowledge.

Executed in Emeryville, California on February 7,205,

Dénn Tige, P

1M, Sheretary

ROCEAR] 79 MIEY
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EXHIBIT A

FORM OF DEL AWARF
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

(See attached)

DOCESF1;13a) 0 4
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EXHIRIT A

AMENDED AND REETATED
CERTIFICATE OF INCORFORATION

OF
NANO-TEX, INC.

The undersigned, Donn Tice and Keith Milne, hereby certil’y that:

1. They are the July elected and acling Prosident and Secrctary, raspectively, of
Wano-Tex, Inc., a Delaware corporation.

2. The Cenificrie of Incorporation of this corporation was eriginally filed with the
Secretary of State of Delawara on January 25 2005.

i The Certificate of Incorporation of this corporation shall be amended and restaled
to read in full 2s fallows:

ARTICLE 1
“The name of this corporation is Nano-Tex, Inc. (the “Corporeiion’™).
ARTICLEI]

The address of the Corporelion's regisiered office in (he Siate of Delaware is 1209
Orange Jireet, in the city of Wilmington, County of Now Castle, Delaware 19801, The name of
its registered agenl at such address 18 The Corporation Trust Company.

ARTICLE ITt

The purpose of the Corporation i5 10 engage in eny lawlul act or activity for which corporations
may bz orzganized under the Deluware General Corporalion Law.,

ARTICLE IV

(A}  Classes of Stock. The Corporation is authorized 1o issue two classes of stock to
be designated, respectively, “Common Stoer" and “Preferred Stock.™ The total number of shares
which tha Cerporation is suthorized to issue 18 one-hundred million (100,000,000) shares, each
with & par value of 5.001 per chare. Erghty-five million (85,000,000) shares shall he Common
Block and fifteen million (15,000,000) chares zhall be Preferred Stock, which may be issved in
one or more sories, the preferences, Umitations, and relotive rights of eash such series to be
determmed from time 12 Ums bereafter by the board of direstors.

(B)  Rights, Preferencey and Restrictions of Breferred Stock  Tne first serizs of
Prefared Stock shall be designated “Series A Preferred Stock™ and shall conaist of eleven

million nine hundred twelve thousand four hundred and forty-sight (11,912,448) thares. The

HCSEIE] T2 I
130102 5F1

PATENT
REEL: 018787 FRAME: 0012



011872007 17:24 FAX @o1a/028

(9/18/2005 12:33 FAX NARD-TEX, INC ulasbed

righte, preferences, privileges, and resmictions granted 10 and impaosed on the Serjes A Preferred
Stock are as set forth below in this Aniclz JV(B),

L Dividend Provisions. The holders of sharss of Serics A Preferred Stock
shell be entitled to receive dividends declared or paid on the Common Stack, out of any assets
legally available therefor, pro rafa based on the number of shares of Cormmon Stock then held by
eech helder (assumning conversion of all such Series A Prefeqred Slock into Common Siock).

2. Liquidstipp,

(1) Ereference. In the vvent of any liguidation, dissolution or winding up
of the Corporalion, either velunlary or involuntary, the holders of the Series A Preferred Stock
sholl be entitled to receive, prior and in preference to any diswribution of any of tha aceets of the
Corporation 1o the holders of Common Stock, by reason of their ownership thereof, an amount
¢qual to $3.00 per share (as adjusted for stock aplits, stock dividends, relassification and the
like) for each share of Scrics A Preferrcd Stock then held by them, plus declared hut unpaid
dividends. If, upon the eccurrenze of such event, the asscts and funds thus distibuled among the
halders of the Series A Preferred Stock shall be msufficient to permit the payment to such
holders of the full aforesaid preferential amounts, then the entire assels and funds of the
Corporation legelly available for distribution shall be distributed ratably among the holders of
\he Series A Preferred Stock in proportion 1o the preferential amownl sach such holder is
otherwise entitled to receive.

(b) Remalnfnp Assets. Upon the completion of the distribution required
by Section 2(a) above, if assets remain in the Corporation, the holders of the Common Stock of
the Corporation shall receive all of the remaining assets of the Cerporation.

(c) Certaln_Acquisitions,

(i)  Deemed Liguldation, For purposes of this Section 2,
unless oth=rwise agreed by he holders of at least 75% of the Serics A Preferred Stock, a
liquidation, dissolution, or winding up of the Corporation shall be de¢med to oceur if the
Corparation shall scll, convey, or otherwise dispose of all or substantislly all of its property or
businees or merge with or into or consnlidate with any other corporation, limited liahiliry
cumpany ot other entity (other than a wholly-awned subsidlary of the Corporation) (any sugh
iransaciion, & “Liquidation Transaction™), pravited tar ponc of the following shall be
considered a Liquidation Transaction: (x) 2 merger effecied exclusively for the purpose of
changing the domieile of the Corpocution, or {y) 8 transaction in which the siockholders of the
Corporation immediately peior to the transaction own more than 50% of the voting power of the
surviving enlity following te wansaction,

(i)  Valvation of Consideration, In the event of & deemed
liquidalion as deseribed in Secton 2{c)(i) abave, if the consideration is other than cagh, its value
will be its fir macket value as determined in good faith by the Board of Directors; provided thar
any securities shall be valued as follows: -

L . (A}  Securities not subject to investment letter or other
similar reserictions on free manrketability:

DACSEF] 905280 8
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(1) Iftraded on a eequriting exchange oy The
Nasgaq Stock Market ("Nasdag™), the value skall be based on a formula approved by the Board
of Directors and derived from the closing prices of the secugities on such exchange or Nasdeg
over a speeified ime period:

(2)  [factively raded aver-tha-counter, the value
shall be based on a formula approved by the Board of Directors anid derived from the closing bid
or sates prices (whichever is applicabla) of such scenrities over a specified time period; and

[} {f there is mo active public market, the value
shall be the fair markct value thereof, 2¢ deternjned in good faith by the Board of Directors.

(B)  The method of viluation of sscurities subject to
investment letier or other restrictions on free marketability (other than restrictions arising solely
by virtue of 2 stockholder’s starue as mn affiliate or former affiliate) ghall be to make an
appropriate disoount from the marker value determined es specified sbove in Section 2(c)(i)(A)
to reflect the approximate fair markel valug thereof, as detcrmined in good faith by the Peard of
Diireciors. '

{iif)  Notice of Liquidation Tranyactien. The Corporation

shall give cach holder of record of Series A Preferred Stock writlen notice of any impending
Liquidation Transaction not later than 10 days prior to the stockholders” meehng celled to
approve such Liquidstion Transaclion, or 10 days prior to the closing of such Liquidation
Transaction, whichever ig earlier, and shal] aleo notify such holders in writing of the final
approval of such Liquidation Transaction. The firet of such natices shall degeribe the materia)
lerms and conditions of the impending Liquidation Transastisn and the provisions of this Seetion
2, and tha Corporation shall theree fer give such helders prompt notics of any material changes,
Unless such notice requirements are waived, the Liquidation Transaction ehall not take place
sooner than 10 days after the Corporation has given the first notice provided for heroin or sooner
than 10 days after the Corperation has given notice of any matcrial changes provided for herein,
Notwithsianding the other provisions of this Amanded and Regtated Centificate of Incorporation
(the "Resiated Certificare™), all notice periods or requirements in'lhis Restated Cenificate may be
shoriemed or waived, sither before ar after the action for which notice is required, upon the
wrillen tonacht of the halders of a majority of the vating power of the oulstanding shares of
Series A Preferred Stock that are enritled 1o such notice rights,

(iv)  Effect of Noncompliance. [n the event the requirsments of

thig Section 2(c) arc not complied with, the Corporation shall forthwith ¢ither cause the closing
of the Liquidation Transaction to be postponed until the requirernents of this Section 2 have been
comiplied with, or cancel such Liquidation ‘Trensaction, in which event the rights, preferences,
privileges and restrictions of the halders of Series A Preferred S1ock shall revert to and be the
same a8 such rights, preferences, privileges and restriclions existin g immediately prior to the date
of the firet netite referred 1o in Section 2(c)(it).

1, Redemptlon, The Series A Prelerred Stock is not redecmable,
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a Cenversion. The holders of e Series A Preferred Steck shall have
conversion rights as follows (the “Conversion Rights™):

(a) Right to Convert om or Alter 4(b){i) Date. Subject to Section 4(c),
exch share of Series A Preferred Stock shall ba convertible, at the option of the holder thereof, a1
any time on or after February 1, 2006, at the office of the Corporation or any iransfer agent for
such stock, into such number of fully prid and nonassessable shares of Gommen Stock 28 is
determined by dividing $3.00 by the Conversion Price spplicable to such share, delermined as
hereafter provided, in effect on the date the certificete is surrendered for conversion, The
Conversion Price per share of Serjes A Preferred Srock for convertions under this Secrion () or
Sections 4(b)(7i) or 4(b)(i7i} shall be 53.00. Such intial Conversion Price shall be subject lo
adjustment as sel forth in Seetions 4{d).

(b) Auvtomatio Conversipn, Subject to Section 4(c), ewch share of
Senes A Preferted Stock shall automatieally be converted into shares of Corpmon Stock upen the
earlier of (i) the Corporation’s sale, on or before January 31, 2006, of its Cornmon Stock in a
firm commirment underwritten public offering pursuant to said registration statement under the
Securities Act of 1933, as armended {the "Sccurities Ae™) and which résults in aggregale cash
proceads to the Corporation of not lzss than 530,000,000 (nel of urderwriting discoynts and
commissions) and following which the Common Stock is listad or repistercd for mading on a
recognized cxchange, such as the New York Siock Exchange, American S1ock Exchange ar the
Nasdaq Netiona] Market System, 3t a Conversion Price equal to 60% of the public oifeting price
set forth in the final registration stslement, (1) the Corporation’s =ala of its Common Btock, an or
afler February 1, 2006, in a firm commitment underwritten public offering pursuant to g
Tegistration swicment under the Securities Act which results jn aggregate ¢ash proceeds to the
Corporation of not less thap 530,000,000 (net of underwriting discoumis and commissions) and
following which the Comman Stock is isted or registered for trading on u recognized exchangs,
such as the New York Stock Bxchan pe, American Steck Exehange of the Nazdan Nafenal
Marker Syrtem, at the Conversion Pice at the time in effect for such share imrediately upon
such sale or (jii) the date spacifisd by written consent or agreement of the halders, on or after
Fehruary 1, 2006, of all of the holders of the then outstanding sheyer of the Series A Praferrad
Stack at the Conversion Price at the time in effect for such ghare immediaraly priar to such date,

(¢) Mechanics of Conversipn. Bafore eny holder of Series A Praferred

Stock shall be entitled 0 eanven such Sefies A Preferred Stock into sheres of Commen Stock,
the holder shall surrender the certificate or certificates therefor, duly endorsed, at the offce of
the Comparation or of any transfer agent for such cerjes of Preferred Stock, and thell give wrinen
natice to the Corporation at its printipal corporate office, of the election (o convert the szme and
shail state therein the name or names in which the certificata or certifieatas for shares of
Common Steck are te be issued. The Corporation shall, a5 enon ag procticable theresfler, iemua
and deliver 2t such office o such holder of Preferred Stock, or 1o the nominea or nominees of
such holder, a certificale or certificates for the number of Ebares of Comron Stack t2 which such
hatder shall be entitled as aforesaid, Such conversion shall be deemed o have bewa mads
immediately prior to the elose of business on the dats of such surrender of the shares of such
senes of Preferred Stock (o be converted, and the'peraon or persons atitled to receive the shares
of Common Stock issuable upan tuch canversion shall be treated for all purposes as e record
holder or holdera of such shares of public Commeon Stock as of such date, If the conversion is i
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conneclion with an underwritien public offering ol secuyitias registered pursuant to the Sexuritiss
Act the conversion mey, at the aprian of any holder tendering such Preferred Stock for
conversion, be conditioned upan the closing with the underwriters of the sale of securities
pursuant 1o such offering, in which event sny persons entitled 1o recefve Common Stock upon
conversion of such Preferred Stock shall not be deemed to have converiad such Preferred Stock
unti) immediately prier to the closing of such sale of seeurities.

(d) Cooversion Frice Adjucrmean of Preferred Stock for Certain
Dilotlve lssuaaces, Spiits snd Combloadony. The Conversion Price of the Series A Freferred

Sterk shail be subject to adjustment from lime to time 15 follows:

4] lssuance of Additloval Stock below Purchase Price . If
the Corporarion should issue, at arry time afier Lhe date upon which any shares of Serice A

Prefzmed Stock wara first izsued (the “Pyrchase Date” with respect to such series), any
Additionsl Stock (as defined helow) without consideration or for a consideration pex shere less
than the Conversion Prica for such series in effect immediately prior 1o the issuance of such
Additional Stock, the Conversion Price for such series in effect immediately prior to mch sach
iesuance rhall automatically be adjusted a8 set forth in this Section 4(d)i), unlexs piherwise
provided in this Section 4(d)(3).

(A)  Adipnpent Formuola, Whenever the Copversion

Frice is adjusted pursuant to this Section (4Hd)(), the new Converzion Frice shall be determined
hy multiplying the Conversion Price then in effect by a fraction, (x) the numerater of which shall
be the number of shares of Common Stock outstanding immediately prior to such issuance (the
"Catstanding Common”) plus the number of shares of Commmon Stock that the aggregale
consideration recerved by the Corporation for such isswance would purchase ar such Conversion
Price; and (y) the denaminator of which shall be the pumber of shores of Outstanding Commen
plus the number of shares of such Additiona) Stock. For purposes of the foregoing caloulation,
the term “Outstanding Common" shell include sharee of Common Stock deemed ieeuad pursuant
1o Sectian 4(d)(N(E) below.

(B)  Definition of “Addltional Steck™. For purposes of
this Section 4(d)(i), “Additional Stock” shall mean zny shares of Common Stock issued (or
deerned to have been jesued pursuant 1 Section A(d)Yi)(E)) by the Corporation after the Purchase
Dane) other than:

(1} Shares of Commen Stock izcued or {ssughle
> employees, consultants or directors of the Corporation directly or pursuant to a siock option
Plan or restricted stock plan or other compensatory plan or arrangement appraved by the Roard
ol Directors of the Corporation;

. . (2)  Shares of Common Stock issued or tsuable
i a inn cornmitment underwritten public olfating;

. (3)  Shares of Common Stock issued or issusble
upwn conversion of the Series A Preferred Stock;
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(4)  Shares of Corumon Siock issued or izsusble
upoen conversion or exercise of outstanding cptions, wartanis, convenible notes or other
convenible securities outstanding as of the date af this Amended and Restated Cenificats of
Incorporetion;

(§)  Common Stock issued pursuant to sock
dividends, stock splits or similar wansactions, as described In Section 4(d)(3) hereof:

(6)  Capital stock, or oplions or warmuts to
purchade capital stack, iszuad Lo financial institutions or lcssors in connection with commercial
credit arrangements, cquipment financings, commercial property lease transactcns or similar
trangactions, the terms of which are appraved by the Board of Directors of the Carporation;

(M Capital stoek, or warrants or options to
purchase capital stock, issued in connection with bona fide acquisilions, mergers or similar
transactions, the terms of which ere approved by the Board of Directory of the Corporation; and

(8)  Capital steck jsmued or issuable to an emtity
2y 4 component of any business relationship with such entiry for (he purpoge of (A) joint venture,
lechnology licensing or development activities, (B) distribution, supply or manulazture of Lhe
Comparation's products or services or {C) any other arrangements involving corporate partners
that exe primarity for purposcs vther than raising cepital, the terms of which busincs relationship
with such eniily are approved by the Board of Directors.

(C)  NoFractionpl Ad[ustments. Mo adjustment of the

Conversion Price for the Scries A Preferred Stock shall be made in an amount less than one cenl
per sharc. provided that any adjustments which are not required to be made by rcagson of s
sentence shall be carried forward and shall ba ejther taken into account in any subsequent
adjustment made prior o three years fom the date of the event giving rige 10 the adjustment
being earrled forward, or shall be made at the end of diree years Fromt the daia of the svent giving
risc to the adjustment being carried Mmrward.

{0 Dretermipation of Consideration.  In the caze of

the issuanee of Common Stock for cash, the consideration shall be dezmed to be the amanmt of
tasly paid therefor before deducting any reasonable disoounts, commissinns or other EXPenses
allowed, paid or incurred by the Corporavion for apy umderwriting or pltherwise in connection
with the issuance and sale (iereof. In the case of the issuance of the Comuman Stock for @
consideretion in whole or in pan other thag cash, the consideration other than cash shal] be

deetned 10 be the fair value thersof a5 determined by the Board of Diteclors irrespretive of any
ACCOUNLNE treaument,

(E)  Dremed lssusnces of Common Stogk. In the case

ofthe is_sua:_]cc (whether before, on ot after the applicable Purchase Date) of securities or rights
cenvertible into, or entitling the halder thereof to receive directly or ipdirectly, additional shares

of Cormmon Slock (the “Common 1. 310ck Equivalents™), the (ollowing provisions sha)) apply for
all purposes of this Section 4(d)(i): '
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(3} The spgregaie maximum rumber of shares
of Commion Stock deliverable upon conversinn, exchange or exercise (assiyming the salisfaction
ol azy conditions 10 convertibility, exchangeability or exercisability, including, without
limiration, the passage of time, but withoul taking inio account potential ntidilution
adjustments) of 2ny Coramon Stock Equivalents and submequent conversion, exchanga or
exercise thereof thall be deemed to have been issued at the time such securities wers i3sued or
such Commen Stock Equivalents werc issued and for o considergtion equal to the consideration,
i any, received by the Corporation for kny such securities and related Commen Stock
Equivalents (excluding any cash received on account of acerued jnterest or Becrued dividendy),
plus the minimurm sdditionel consideration, if any, to be reccived by the Comporetion (without
tzking inte aceaunt petential antidilution adjustnsnts) opon the conversion, oxchange or exercise
of any Common Stock Equivalents (the consideration in each case to be determined in the
manner provided in Section 4(d)(D(D).

{3)  Inthe ¢vent of any change in the nunber of
shares of Common $tock deliverable or in the consideeation paysble {o the Corporation upon
convergion, cxchange or exercize of any Common Slock Equivalents, other than & chenge
r=sulting from the antidilution provisions thereof, tho Conversion Price of the Serics A Preferred
Stock, o the cxtent in any way affected by or computed wing such Commen Stock Equivalents,
shall be recomputed to refleet such ehange, but no further adjustment shall be rmade for the actua)
issuance of Common Stock or any payraent of such consideration upon the conversion, exchange
or excroise of such Common Stock Eguivalents.

(3)  Upon the terminztion or expiration of the
canvertibility, exchangeability or exercisability of any Common Stock Equivalenta, the
Conversion Price of the Serfes A Preferred Stoek, to the extent in any way ffecled by or
romputed using guch Commeon Swwck Eguivalents, shall be recarnputed to reflect the issuance of
only the number of shares of Common Swek (and Comman Stock Equivalents that remain
convertible, exchiangeable or excreisable) aclualiy issued upon the conversion, exchange o
exercise of sich Common Slock Equivalents.

. (4)  The numbcr of ghares of Comrmon Stock
deemed issued and the consideration desmed paid therefor pursnant to Sectjon 4(d}{1)(E)(1) shall
be appropriately adjusted vo reflect any change, lenmination cr expiration of the type descrided in
gither Section A(d)G)EN2) or 4(d)()(E)(3).

{(F)  Nolncreased Conversion Price. Notwithstanding

any otier provisions of this Section (4)(d)(0), excepl fo the limited extent provided for in Sections
A ()ENZ) and HdXiNENI), no adjustment of the Conversion Prce pursuant to thir Section
Ad)(i) shall have the effact of increasing tha Conversion EFrice above Lhe Conversion Price in
cffect immedistely prior to such adjustment,

(i)  Stock Splits and Dividends. In the evant the Corporalicn

should at any time efter the Purchase Date fix & record date fof the effectuation of o split or
subdivision of the outsianding sharcs of Coramon Stoek or the determinatien of holders of
Common S1ock entitled to reccive a dividend or other distribution payable in additional shares of
Common S1ock or Coramon Stock Equivalents without payment of any consideration by such
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holder for the additional shares of Commen Stock or the Common Stock Equivalents (including
the additional sharce af Commen Stock isguable upen conversion or exercice thereaf}, thon, 25 of
such record date (or the date of such dividend distribution, splil or subdivision if no record date
is lixed). the Conversion Price of the Seties A Preferred Stock chall be appropriately decreazed
50 et the number of ghares of Common Stack issushle on conversion of each share of such
series shall be increased i propottion to such incresse of the aggregate of shares of Common
Stack outstanding and those issuable with respeet io =uch Cornrmon Stock Equivelrnls with the
nuiaber of shares issuable with respect to Comman Stock Equivelents detsrmined from time to
time in the manner provided for deemed issuances in Sectlon A(dNIHE]-

(i)  Reverse Sigck Splits. If the sumber of shares of Comumaon
Stock outstanding at eny time aficr the Purchase Date is decreased by a combination of the
outntanding shares of Commen Siack, then, following the record date of such combination, the
Conversion Price for the Series A Proferred Stock shall be appropriately increased so that the
humber of shares of Comman Stock issueable on conversion of cach share of such series shall be
decreased in proporion (o such gecrease in outstanding sharcs,

(c) Othey Disiributions. In tho event the Corporation shail declare a
distribution payable in scourities of other persems, evidences of indcbtedness issued by the .
Corporation or other persons. assets (excluding cash dividends) or cplions or rights net referred
10 in Seetion Hd)(7) or 4(d)(ii), then, in cach such case for the purpase of thie Seetion 4e), the
hulders of Series A Preferred Stock shall be cnatled 1o 2 proporionate share of any such
diswribution as though they were the holders of the nurnber of shares of Common Stock of the
Corporation inte which (heir sheres of Prefermed Stock are convertible ey of the record date fixed
for the delermination of the holders o Cormmoa Steck of the Corporation catitled ta roceive such
disriburion.

(£} Recapitalizationy, If at any lime or from time to time there shall be e
recapjtalizalion of the Common Stack (owher than a subdivision, combination or IDETReT oF sale
of agsets transection provided for elaewhere in this Section 4 or in Section 2) provision shall be
madz so that the holders of the Setics A Preferred Stock shall thereafter be eplitled (v receive
upon conversion of such Preferred Stock the number of shares of stock or other securities or
propeny of the Corporation or otherwise, 10 which a holder of Common Stock deliverable upan
conversion would have been ensitled on such reeapitalizarion. In any such case, appropriale
acjustment shalf re made in the application of the provisians of this Section 4 with Tespect lo Lhe
rights of the holders of such Preferred Stock afiar the recapitalization te the end that the
provizians of this Section 4 (including adjustment of the Conversion Price then in effect and the
number of shares purchasable upon conversion of such Preferrad Stock) shall ba applicabls aftar
that event and be as nearly efllivalent a= practcable,

(g) Mo lmppirenent The Corporation will not, through any

Tenrganization, recapitalization, transfer of assets, congolldation. merger, distolution, {ssue or
sale of securilies pr any other voluntary action, avoid or ek 1 avoid the observanee or
perfermance of any of the terms ta be obrerved or performed hereunder by the Corporation, but
will at all imes in pood fith assist in the carrying out of all the provisions of this Section 4 and
' the takung of all such action as may be Recessary or Bppropriate in order o proteci the
Conversion Righte of the holders of Prefarred Stock againgt impairment,
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(hy Mo Fractional Shares and Certificate as to Adjustments.

0 No fractional shares shall be issued upon the conversion of
any share or shaces of the Series A Preferred Stock. and the number of shares of Common Stock
ta be igsueq shell be rounded down 1o the nearest whole shars. The number of shares issuable
upon such conversian ehall be determined on the basis of the tatal number of sheres of Seriss A
Preferred Stock the holder is at the timme vonverting inw Cotmroon Slock and the number of
shares of Common Stock issuable upen such aggregats copversion. [f the conversion would
result in any factienal share, the Corporation shell, in lieu of issuing smy such fractional share,
pay the holder thereol ap amount in eash equal to the fajr market value of such frarctonal share
on tha date of tonversion, a5 determined in good faith by the Board of Directors.

{ii)  Lponihe acourence of each adjustment or readjustnent of
the Conversion Price of Serics A Preferred Stock pursuan 1o this Section 4, the Corporation, at
itz expense, shall promptly sempute such adjustment or readjusirment in accordance with the
lermy hereaf and preparc and fumish to each holder of tuch Preferred Stock a certificate setting
Iorth such adjustment or readfusumnent und showing in detail the facts upon which such
adjustment or readjusirent is based. The Corporation shall, upon the written request at any time
ol any holder of Series A Preferred Swoek, furmish or cause to be fumnished ta such holder a liks
ceriificate setting forth (A) such adjustmont and readjustment, (B) the Conversion Price for (he
Series A Preferred Stock at the lime in effect, and (C) the number of shaces of Common Sk
and the amount, if any, of ether property which a the time would be received upon the
convereion of a share of the Seres A Prefered Stock.

(i) Motices of Record Date In the event of any taking by the

Corporation of & record of the holders of any class of securities for the purpaes of delarmining
the holders thereof who are entitied to receive any dividend (other than a cash dividend) ar other
dismibution, any right 10 subscribe for, purchase or atherwise acquire any shares of siock of any
class or any ather securities or property, of Lo receive any other aghl, the Corpuaration shall mail
1o each holder of Scries A Prefeired Stock, at least 10 days prior 10 1he date specified therein, a
notice specifying the dae on which any such record is to be taken for the purposs oF such
dividend, distribution er right, and the amount and characrer of such dividend, distrbution er
right.

(i) Reservation of Stock lyaunble Upon Couversion. The Corporation

shall 2t all times reserve and keep aveileble out of its autherized but umasued shares of Conzmon
S1eck, solely for the purpose of effecting the conversion of the shares of the Series A Preferred
Stock, such number of it shares of Common Stack as shall from time to Ume be saficient to
oifect the conversion of all outstanding shares of such series of Preferred Stock; and if at any
tme the rwnber of authorized bur unissued sheres of Commen Stock shall not be sufFcient ta
cffcct the conversion of 2]} then ouwslanding sheres of yuch serics of Prefeared Siock, in addition
10 uch ather remedies as shall be available (o (he holder of such Prefared Slock, the
Corpuration will Lake such comoraic action as tmay, jn the opinion of its counsel, be necessary to
Increase its autherized bt unissucd shares of Cormumon Stock to such number of shages as shall
be sufficient for such purposcs, iocluding, witbout limilation, engaging in best efforns 10 obizin
"o the requisite stockholder 2pproval of any néccsgary amendment to thig Restaed Cemificate.
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(k) Notices. Any nolice vequired by the provisions of this Section 4 ta bs
given 10 the holders of shares of Series A Preferred Siack shall be deemed piven if deposited in
the United States mail, postage prepaid, and addressed to each holder of rocord et hia address
Bppearing on Ihe books of the Carporation.

5. Yoting Righws. Except as expressly provided by this Restated Certificate
of a5 provided by law, the holders of Series A Preferred Slock shall have the same voting rights
as the: halders of Common Steck and shall he entitled to otice of any stockholders' meeting in
accordance with the Bylaws of the Corperation, and the holders of Commen Ewck and the Series
A Preferred Stock shall vole togeihier @5 2 single class on 2]l matiers. Each holder of Commen
Stock shall be entitled to one vote for £ach shave of Common Stock held, and sach holder of
Series A Preferred Stock shall be entitied to the number of votes equal to the number of shares of
Commen Stock inte which such shares of Serjes A Preferred Stock is convertible (regard)ess of
whether the Serles A Preferred Stock is converted at the time) at the time of any such vote,
Fractional vetes shall not, however, be petnitted and sny fractionsl voting rights evailable og an
as-converted basia (after aggregating all shares inte which shares of Serjes A Preforred Slock
held by each holder could be converted) shail be rounded (o the nearest whole number (with one-
halfbring rounded upward).

6. Protective Provisions. 5o long as at least 2,500,000 shares of the Serics
A Preferred Stock are oulstanding (as adjusted for stock splits, stock dividends, reclassification
end the like), the Corporation shall not (by amendment, merger, consolidation or otherwise)
without im obtaining the approval (by vele or written consent, ay provided by law) of the
hioiders of at Jeast 3 majority of the then mutstanding sharce of Scries A Preferred Stock which
holders must include, for purposes of this Saction 6, International Textils Holdings. Ine. and irs
Alfilioted Entitics, if lransferred, and at least two {2) of the following four holders of Series A
Preferred Stock: (1) Firclake Strategic Technology Fund, L.P, and ifs Affiliated Entites, (i)
Mastcrs Capital Nanolechaology, LLC wnd its AfTilisted Enttics, (iii) Norwest Veniure Partners
IX, L.P. and its ATiliai=d Erities, and (iv) Howard Hughes Medical Ingtitute and its Affiliated
Entities: -

(+) deelare, pay or sct aside for paymenl any dividends on Common
Btock;

(b) redeem, purchase or atherwise 2equire (or pay into or set Aunds aside
for a sinking fund for such purpose) any share or shares of the Serizs A Preferred Slock or
Cemumon Stock, provided that such repurchase (3 approved by the Board of Dircctors; pmvided,
further, that this restriction shall not apply o the repurchase of shares of Contmon Stock from
employees, officers, directors, consultamts or other persons porforming services for the
Corporation or any subsidjary pursuant to agreements under which the Corporation has the
optlon to repurchase suel shares upon the oocirence of certain events, such as the termination
of employment, or through ihe exercise of any right of first refugal;

_ (¢) cifect a Liqdation Trensaction, confess any Judgment against the
ﬁorpommn. or file any bankruptey pefition or similay filing on behatf of the Corporaten;
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(d) authorize or issue any ather equity sceurity including any recurity
convertible into or exercisable for any equity Eecurily having a preference over, or being on a
panity with, the Series A Preferred Stock with respect to voting, dividends, redemption,
tonversion or upon liquidation (ather than the parj pacew voting and dividend rights of Common
Siock),

(€} amend the Cenlificate of Incarporation or Bylaws of the Corporation:

{f) increase or decrease the size of (he Board of Directors of the
Corporation;

(g) unless approved by a mejerily 1he Board of Directors whith musl
inelude Inlcmational Textile Holdings, Inc. and its Affliated Entivies, if vansferred: (i) rorigage
ot pledge, or create a securicy interest in, permit any subsidiary to mortgage. pledge of cieate a
security imerest in, al) or subsantially alf of the property of the Corporation or such subsidiary:
(ii) own, or permit any subsidiary to own, any stock or other securities of any subsidiary or other
corporation, pavmership of entity unless it is wholly owned by the Corporation; or (jii) make
guarantess cxeept in ordinery course of business;

(n) increase the pool of shares avaijable for issuance under afl equity plans
above 2,850,000 sharss in be aggrepare;

(i) 1erminalc the Chief Execative Officer or hire 2 new Chief Pxcoutive
Olficer; or

{j) altex or change the nights, preferences or privileges of the shares of
Scries A Preferred Stock; provided, however, it shal) require the unanimous conscnt of all Series
4 Prefertcd Stockholders to alter the liquidation preferences in Section 2(a) or the Automatic
Conversion terms set forh in Section #(b), the Conversion Price Adjustment terms zet forth in
Sectian 4(d) or \he dewignation of any seies of Preferred Stack,

“Affliated Bntities” of » pesson, for purposss of this Section, 6, shall include (i) any
subsidiary. parent, partnes, limited parmer, retired pariner, member, refired member or holder of
capitel stock of such person (il) uny alfiliated fund of entity of such person, which means with
respect to a limited liability company or a limited Yiability partnership, a find or entity managed
by the same manager or managing member or general partney of management company ¢r by an
smity conwolling, controlicd by, or under commen control with such MANAEET OF MLanAging
member or general partner or managermnent company or (jii) any catity direetly or indirecily,
thraugh one or more intermediaries, controlling, controlled by, or undsr commeon control with
such pergon, as applicable. The term “control,™ a2 used in the immediarely preceding sentenee,
shall mean with respect 10 a corporation or limited Jigbility comprny the right to cxetoise,
directly or indirectly, more than fifly percent (50%4) of the voling rights ettribulable o the
controlled corporation or limited liability compeny, and, with recpact to any individual,
partnership, tusi. other enrity or sssoeiation, the possession, diretly or indirestly, of the pawer
to direct or cause the dircction of the managsment or palicies of the controlled entity,

" Nomwithstanding the foregoing, Affiliajed Entities of International Textle Holdings, Inc.., if
transferrod, shall include, without limitation, WR Recovery Fund 1, L.P., Abeolute Recovery
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Hedge Fund Limiled and Absnhate Retovery Redge Fund, L P and Affiliated Entitics of Masters
Capita] Nanotechnolagy, LLC shall inchude, without limitation, Masters Capital Nanotechnology
Fund, L.P., Masters Capital Management, LLC, Masters Fund LP, Marlin Fund, LP, Marlin Fund
11, LP, Marlin Fund QFfshore, [.1d, and Mariin Fund Oflshere, LDC,

7. Alfiliste Apreements. The Corporation shal} not (by amendmient, merger,
consolidation or otharwise) without frel obtaining the approval (by vole or wrilten consent, as
provided by law) of 4 majonty of the directars other than any director or directars eppointed by
International Textile Holdinge, Inc. (1TH™) or its successars or assigns;

{a)  enter iplo cash compensation armanpgements with employeet or
consuitanie of the Corporation in excess of 350,000 per year who are also ernployees of ITH ot
any sffiliata thereaf, unless such arrangements are determined lo be, after doe inguiry, on tenms
no lesy favorable lo the Corparation than the terme on Which gmich arrangements could have been
made wilh unaffiliated thied partizs;

= miake payments over $100,000 per year to 1TH or any affilinie
therenf, by confracl or otherwises, unless such payments are defermined 1o be, pfter due inguiry,
ot letms no lezs favorable 16 the Corporation than the wms on Whichk such services could have.
been obtatned fram wanaffiliated thard parties;

(¢)  amend the Commercializetion Agresroent berween Intemational
Texnle Group, Ine, ("TTG"™) and the Corporation dated January 29, 1999, as amended from iime
16 titie, or any other apreemen| between the Corporadion and ITH or any affiliawe thereof
Tesulting in a transfer of property, assets or ather value in excess of 100,000 or {he araendment
in 4 manner adverse to the Corporation of any non-tnonetary term o f such agresments;

{d} amend the terms of the License Agrecment betwesn the
Carperation and I'TG dated a3 of January 1, 2001, ax amended from time to ime; or

(¢)  amnend the terms of Agteement Regarding Modificalion and
Agsumption of Execulory Contracte by and among the Corporation, ITQG and other [TH affiliates
dated November 1, 2003, az emended from time to ime.

This provision shall teyminate upon an initia) public offering.

8. Hoard Deadlock, In ths event that the Board of Directors shall deadlock
in making any determination that \he Board of Direciors i5 authorized to makse, after meaningful,
good faith discussion of such pending determination 2t the meeting at which such deadlock
gocurs Lhe mhalter shall be resalved by the vole of 2 majority of the directors designated by
International Tealile Huldings, Inc. or its Affilisted Entities or its assigns pursuant to that certain
Voling Agrcament Jaled ag of February 7, 2045, taken as a whole, present ol such meating.

o, Statuy of Converted Stock In the evant apy shares of the Series A
Peefurred Stock shall be canverted purtimnt to Secrion 4 heregl, the shares so converted ¢hall be
cancelied and shall not be issuable by the Corporation. Thig Restated Cartificate chall be
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appropriatzly amended ‘o effect the correspending reduction in the Corporstion’s authorized
capital slock.

{C) Common Stock,

1. Dividend Blehis, Subjec! fo the prior rights of holders of all classes of
stock at the ime outslanding having prior rights as 10 dividends, the holders of the Common
Stock shall be entitled 10 recelve, when and as declared by the Board of Direttors, out of any
asgels of the Corporation legally availeble therefor, such dividends e may be declared jrom time
1o time by the Board of Directors.

2, Ligyidation Rlghts. Upon the liquidation, dissolution or winding up of
the Corporation, ar the accurcence of 1 Liquidation Transaction, the ssests of the Corporation
shall be distributed ay provided in Seciion 2 of Amicle TV(B).

3 Redemptive. The Common Stock is not redecmable.

4. Yotine Rights. Esch holder of Common Stock shall have the nght to one
vole per share of Common Stock, and shall be conitled to notice af any stockholders' mesting in
sccordance with the Bylaws ofthe Corporation, and shall be entitled 1o vote upon such matters
and in such manner a9 may be provided by law. The number of suthorized sheres of Common
Stock may be mereased or decreased (but not below the number of shares thereaf then
outstmding) by the alfimmative vote of the holders of shares of stock of the Corporztion
representing a majority which holders must include, for puposes of this Secton 4, Inlemational
Textile Holdings, ne. pnd ite Affliated Entities, of the votes represented by all outstanding
shares of steck of the Corporation entitled to vote, irrespectve of the provizions of Seeijsn
242(b)(2) of the Delaware General Corpararion Law,

ARTICLE YV

The Board of Dirtriors of the Corparation is expreasly autherized to make, alter or repeal
Bylaws of the Corporation.

ARTICLE V1

Eltctions of direeiors nead not bo by written ballot unlasgs otherwise pravided inthe
Bylaws of the Corporation.

ARTICLE viI

(A)  Tothe fullest =xtent permitted by the Delaware General Corperalion Law, as the
same exists of as may hereafter be amended, a director of the Corporation shall not be personally
hable to the Carpotation or i3 sinckholders for monetary damages for breach of fiduciary duty as
2 director.

(8)  The Corporalion shall indemanify 1o the fullest extent permitted by law any persen
made ar thrleaxcna_d to be made 4 party 1o an action or proceeding. whether criminal, civil,
administrative ot investigstive, by reason of the faet that he, hig legtaror or intesiate is or was a
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director or offieer of the Corporation or any predecessor of the Corporalion, or serves or served
a1 any othar enterprise ag & dircclor or officer at the request of the Corporation or any
predecessor ta the Corporation,

(Cy  Neither any amendment or repeal of this Artiole VII, nor the adoption of any
provision of the Carporation’s Certificate of Incorporation inconsistent with this Artiele VI,
thall eliminale or raduce the effect of this Articls V]I in respect of any matter occurring, or any
action o1 procerding accruing or arising ot that, but for this Article VI, would accruc or arise,
pnor 12 such amendment, repeal or adaption of an inconsistent provisjon”
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The [oregoing Amended and Restatrd Centificute of Incorporation hiae been duly adopted
by this corporation's Boaid of Directors and stockholderd in accordance with the applicablc
provisions of Sechions 228, 242 and 245 of the Delaware Genern) Corporation Law.

Fxscuted at Erneryville, Califomis, February 7,

Dorn nt

Milhe, Sacremry

BIGNATURE PAGE TO THE AMENDED AND RESTATED CERTFFICATE OF
- INCORPORATION '
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The undersigned authorized representatives of the Constituent Corporations have
executed and acknowledged this Agreement ag of the date first set forth above.

NANGr- NC., a Delaware corporation

Dénn Tice,
President and Chief Executive Officer

X, LLC, a Califomia limited
liabj¥ity ddmpany

Donn Tice,
President and Chief Executive Officer

SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER

RECORDED: 01/18/2007

PATENT
REEL: 018787 FRAME: 0027



