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| _AGIiEEMENTANDPLANO_FMERGER

This Agreement and Plan of Merger (th1s "Agreement") is made and entered into as of May 23,
2003, by and among InnerSpace Corporation, a Delaware corporation ("InnerSpace"), SurfNet
New Media, Inc., an Arizona corporation and wholly owned subsidiary of InnerSpace (the

Wmmmup, Iric., an Afizond corporatlon (the‘Cornpan )

" : RECITALS

A The Company, InnerSpace and thie Purchaser believe it advisable and in therr respectrve best
interests to effect a merger of the Company and the Purchaser pursuant to this Agreement

(the "Merger"). -

B.. The Board of Directors and shareholders of the Company has approved this Agreement ard
the Merger as requrred by appheable law.

C The Boards of Drreetors of InnerSpace and thé Purchaser and the sole shareholder of the
Purchaser have approved this Agreement and the Merger as requlred by applicable law.

D It ﬁended that the Merger will qualify as a reorgamzatron under Sectron 368(a) ofthe -
Internal Revenue Code of 1986, as amended (the “Code") : _ _ o

“E. It is mtended that certain shareholders of the Company wﬂl enter into votmg agreements wrth
InnerSpaee in eonnectxon wrth the Merger concurrently herewrth ,

_ AGREEMENT
In eonsideration of the terrne hereof, the partiés hereto agree as follorrrs:
| "ARTICLE1 |
| “THE MERGER |
L1 THE MERGER ‘Upon the terms and sub_;ect to'the condmons hereof (a) at the Effective
Time (as defined in Section 1.3 hereof) the separate existence of the Company shall cease
.and the Company shall be merged with and into the Purchaser. (the Purchaser as the _
surviving corporatlon after the Merger is sometimes referred to herein as the "Surviving

' Corporatlon '}, and (b) from and after the Effective Time, the Merger shall have all.the_
-effects of a merger under the laws of the State of Arizona and other appheable law

12 THE CLOSl'NG Subject to the terms and conditions of this Agreement, the closing of the
. Merger pursuant to this Agreement (tlie "Closing") shall take place on or before June 6,
' 2003.(the "Closing Date") after the satisfaction or waiver of the conditions set forthin -
Articles 5 and 6 at 10: OO a.m. local time at such locatlon as InnerSpace and the Company :

shall agree.
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EFFECTIVE DATE AND T]ME On the Closmg Date and subJect to the terms and

conditions hereof, Articles of Merger, together with an éfficers' certificate, complymg
with the applicable provisions of the Arizona Corporations Code ("Arizona Law") sha]l
be delivered for filing to the Arizona Corporations Commissién. The Merger shall

become eﬁ'ee'uve on the date (the "Eﬁ'eetlve Date") and at the tlme (the “Eﬁ'ectwe Tune")

1.4

1.5

1.6

2.1

22

U : : A
such other time as may be spemﬁed in the Arncles of Merger as ﬁled Ifthe Anzona

Corporatxons Commission requires any changes in the Articles of Merger as a condition
to filing or issuing its certificate to the effect that the Merger is effective, InnerSpace the

Purchaser and the Company will éxecute any necessary revisions meorporatmg such -

_changes, provxded such changes are not inconsistent with and do not result in any

material change in the terms of this Agreement

ARTICLES OF INCORPORATION OF THE SURVIVING CORPORATION. The

~ Articles of Incorporation of the Purchaser, as in effect immediately prior to the Eﬂ‘ectlve

Time, shall become the At'trclee of Incorporatwn of the Surviving Corporatron

BYLAWS OF THE SURVIVING CORPORATION. The Bylaws of the Purchaser, as in

. effect xmmedlately pnor to the Eﬁ’ectlve Tlme shall become the Bylaws of the Surwvmg
Co rpormon‘——— : , DA _

DIRECTORS AND GFFICERS. At the Effective Time, the dircotors and officers of both
InnerSpace and the Sumvmg Corporation shall be the directors and officers of the

" - Purchaser immediately prior to the Effective Time, and such directors and officers shall -

" hold office in accordance with and subject to the ‘Articles of Inicorporation and Bylaws of
. the Surviving Corporation.- The directors and oﬂicers of InnerSpace and the Purchaser -

shall be set forth in a voting agreement, substantially in the form attached hereto as .

- Exhibit 3.22 (the "Voting Agreement")

ARTICLE 2
MERGER CONSIDERATION AND CONVERSION OF SHARES

MERGER CONSIDERATION. For purposes of th1s Agreement, the term "Merger

~ Consideration" shall mean 3,500,000 shares of common stock, par value $0. 0001 per
share, of InnerSpace ("InnerSpace Common Stock“) .

EXCHANGE RATIO INTERWEST ESCROW SHARES As of the Eﬂ‘ectxve Time, by

virtue of the Merger- and wrthout any action on the part of the helders thereof

, (a) All shares of any class of capxtal stock of the Company held by the Company as -
- treasury sha.res shall be canceled. A ‘ :
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(b) Esch issued and outstanding share of Common Stock of the Company (the
"Company Common. Steck"), other than shares of Compary Capital Stock, if
any, for which dissenters' rights are perfected in compliance with applicable .
law, shall be converted into the right to receive from InnerSpace a number of
shares of InnerSpace Common Stock determmed by dividing (1) the number of .

L2 3

sharescompnsmgfbe—Merger—Gonsxd

Stock Number. The "Fully Diluted Common Stock. Number" shall mean the
total number of shares of Company Common Stock outstanding immediately
prior to the Effective Time on a fully diluted basis, which calculation assumes
(x) the exercise of all outstanding rights, warrants or options, vestedor = °
unvested, to acquire. Company Capital Stock, regardless of restrictions on -
exercise, and (y) the conversion of all outstanding securities and notes .
convertible at any time into Company Common Stock, regardless of restrictions
on conversion (such rights, warrants, options and convertible securities
referenced in clauses (x) and (y) being referred to herein as "Stock Purchiase
Rights"). The quotient as derived above shall be referred to herein as the .
"Exchange Ratio." The number of shares of InnerSpace Common Stock to be
issued to each holder of Company Capxtal Stock in existence immediately prior

-t the Effective Time or reserved for issuance to each holder of Stock Purchase

Rights (Collectively; thie "Shareholders") under this Secuon 2.2(b)yshaltbe -

- ‘calculated by aggregating all shares of Company Common Stock held by each
such Shareholder and Stock Purchase Rights lield by.each such security holder,
so that such number of shares of InnerSpace Common Stock to be issued or

- reserved for issuance shall be equal to the sum of the number of shdres of

. Company Common Stock and the shares reserved for issuance  pursuant to

~Stock Purchase Rights multiplied by the Exchange Ratio, rounded up to the .
nearest whole namber for each fractional share that is one half or greater and -

. rounded down to the nearest whole number for each fractional share that is less

" than one-half,

() Notw:thstandmg the foregomg, 10% of that number of shares compiising the
: Merger Consideration (the "Interwest Escrow.Shares") shall be deposited in
escrow (the "Interwest Escrow") with Interwest Transfer Co., Inc. ("Interwest
Escrow Agent") to be held and administered in accordance w1th an Escrow
Agréement, in substantially the form of Exhibit 2.2(c) hereto (the "Interwest
. Bscrow Agreement"), such Interwest Escrow Shares to be withheld and- .

- deducted, pro rata, from the shares of InnerSpaCe Common Stock otherwise
issuable to each Shareholder By dpproving the Merger at a special meeting of
the shareholders or by written consent or by dehvermg their certificates
representmg shares of Company Capital Stock to Interwest in accordance with
the provisions of Section 2.3, the Shareholders shall agree to be bound with

- respect to the indemnification obligations of the Shareholders and the .

-procedures set forth in Article 9. In the event of fractional shares, each
Shareholder shall round up such fractional share that is one-half or greater to
. the nearest whole number and depos1t into escrow a full share of InnerSpace
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- Common Stock for such fractional sha.re and round down to the nearest whole -

number for each fractional share that is less than one-half. The Interwest
Escrow Agent in book-entry form shall hold the Interwest Escrow Shares. _
Notwithstanding the escrow of the Interwest Escrow Shares, dividends or o'cher~ '

- " distributions declared and paid on such shares shall continue to be paid by
. InnerSpace to the holders of Interwest Escrow Shares and all voting rights with -

T espemmhshmershdkmrei&the-beﬂeﬁ%&aﬂd—beenjeyed—by—sue&'

ey

@

stockholders. Any securities received by the Interwest Escrow Agent in respect

. of any Interwest Escrow Shares held in escrow as-a result of any stock split or’

combination of shares of InnerSpace Common Stock, payment of a stock

dividend or other stock distribution in or on.shares of InnerSpace Commori

Stock, or change of InnerSpace Common Stock into any other securities -~
pursuant to or as a part of a merger, consolidation, acquisition of property or

.stock, separation, reorganization or hqmdatxon of InnérSpace, or otherwise,
- shall be held by the Interwest Escrow Agent as, and shall be included within the

definition of, Interwest Escrow Shares. The Interwest Escrow. Shares shail be
available to satisfy any indemnification obhgatlons pursuant to Article 9 for the

- Surv:va.l Penod (as deﬁned in Secuon 9.1).

Each outstanding optxon to purchase shares of Company Common Stock or

stock purchase right set forth ron Schiedule 2.2(d), whether or not vested or .
exercisable (each, an "Option" or “Stock Purchase Right”), shall be assumed by "

.InnerSpace and shall constitute an option to acquire, on the same vesting terms,

and on substantially the same other terms and conditions as were applicable
under such assumed Opuon or Stock Purchase Right, that number of shares of

. InnerSpace Common Stock equal to the product of the Common Stock :
Exchange Ratio and the number of shares of Company Commor Stock subject

to such Option or Stock Purchase Right rounded up to the nearest whole

_number for each fractional share that is one half or greater and rounded down to

the nearest whole number for each fractional share that is less than one-half, at

- a pnce per share(rounded to the nearest $0.01) equal to the aggregate exercise -

(e)

price for the shares of Company Common Stock subject to such-Option or
Stock Purchase Right divided by the. number of full shares of InnerSpace
Common Stock deemed to be purchasable pursuant to such Option or Stock
Purchase Right; provided, however, that in the case of any Option to which
Section 421 of the Code apphes by reason of its qualification under Sechon 422
of the Code, the option price, the number of shares purchasable pursuant to

-'such Option and the terms and conditions of exercise of such Option. shall be

determined in order to comply with Sectlon 424 of the Code

Holders of shares of Company Capltal S*ock who have comphed w1th all the

requirements for perfecting dissenters' rights, as required under Arizona Law,

. shall be entitled to their rights under Arizona Law with respect to such shares
(the "Dissenting Shares"). Notw1thstandmg the foregoing, if any holder of
Dissenting Shares shall effectively withdraw or lose (through failure to perfect
or otherwxse) the right to dxssent then, as of the later of the Eﬂ‘ectwe Time and
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the occurrence of such event, such holder’s shares shall automahcally be
converted into and represent only the right to receive the shares of InnerSpace .
Common Stock to which such holder is then entitled under this Agreement and -
Arizona Law, without interest thereon and upon surrender of the certificate
representing such shares. Notwithstanding any provision of this Agreement to
the contrary, any Dlssentmg Shares held by a Shareholder who has perfected

converted in InnerSpace Common Stock pursuant to thxs Sectlon 2. 2

(f If, prior to the Effective Time, InnerSpace recapltahzes through a spht-up of its
outstanding shares of capital stock into a greater number, or a combination® ‘of
~.  its outstanding shares of capital stock into a lesser number, réorganizes, :
teclassifies or otherwise changes its outstanding shares of capital stock into the
same or a different number of shares of other classes of capital stock, or
declares a dividend on its outstanding shares of capital stock payable in shares
" or securities convertible into shares, the number of shares of InnerSpace’
Common Stock into which the shares of Company Capital Stock are to be
_ converted, and the number of shares of InnerSpace Common Stock issuable
“ypon the exercise of each assumed Optlon, will be-adjusted appropriately so as
. . .. to maintain the proportionaté interests of the holders of the Company Capltal
~=—————--=- - Qtock and Options and the holders of shareS'of caprta.l stock of InnerSpace

2.3 EXCHAN GE OF CERTIFICATES

- (a) As soon as pract:cable after the Eﬁ'ectlve Date, Interwest, as excha.nge agent
(the "Exchange Agent“) shall make available; and each Shareholder will be .
entitled to receive, in no event more than five business days after surrenderto .
the Exchange Agent of a letter of transmittal attached hereto as Exhibit 2.3(a)
(the "Letter of Transxmttal") together with documents delivered as required
therein, including certificates representing shares of Company Capital Stock
for cancellation, certificates representmg the number of shares of InnerSpace
Common Stock that such Shareholder is entitled to receive pursuant to Section

* 2.2 hereof, provided, however, that the Interwest Escrow Shares shall (i) be
retained by Intérwest in accordance with the provisions of the Interwest
- Escrow Agreement, (ii) not be issued in certificated form and (iii) be held by
- Interwest in book entry form. In the event that any certificates representing .
shares of Company Capital Stock shall have been lost, stolen or destroyed,
*upon the making of an affidavit of that fact by the Shareholder claumng such .
" certificate to be lost, stolen or destroyed, InnerSpace shall i issue in exchange
for siich lost, stolen or destroyed certificate the.shares of InnerSpéace Common
.. Stock that such Shareholder is entitled to receive pursuant to Section 2.2
hereof; prov1ded however, that InnerSpace may in its discretion and as a
..-condition precedent to the issuance thereof, require such Shareholder to
- provide InnerSpace with an indemnity agreement against any claim that may’
_be made against InnerSpace with respect to the certificate alleged to have been
lost, stolen or destroyed. The shares of InnerSpace Common Stock that each
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Shareholder shall be entitled to receive in connection with the Merger pursuant
-to Section 2.2 and the Interwest Escrow Shares shall be deemed to have been
issued at the Effective Time. No interest shall accrue on the Merger
Consideration, If the Merger Consideration (or any portion thereof) is to be
delivered to any person other than the personin whose name the certificate or
cemﬁcates representmg sha.res of Company Capltal Stock sun'endered in

the person requestmg such exchange shall pay to InnerSpace any transfer or
other taxes required by reason of the payment of the Merger Consideration to‘a’
person other than the registered holder of the certificate or certificates so
surrendered, or shall establish to the satisfaction of InnerSpace that such t tax
has been paid or is not applicable. Notwithistanding anything to the contrary,
-neither InnerSpace nor any other party hereto shall be liable to a holder of

- shares of Company Capital Stock for any Merger Consideration delivered to a
public official pursuant to applicable law, including, W1thout hrmtatlon, '
abandoned property, escheat and similar laws ' '

®) - InnerSpace or the Exchange Agent will be enutled to deduct and wrthhold ﬁ‘om

: the Merger Consideration such amounts as InnerSpace or the Exchange Agent .

. afe required to deduct and withhold with respect to the making of such paymient
undér the Code, or any ‘provision of state; local or t'orexgn tax 1aw. To theexterit
that amounts are so withheld, such amounts will be treated for all purposes of
this Agreement as having been paid to the former holder of the Compary -
Capttai Stock in respect of whom such deduction and wrthholdmg were made
by InnerSpace or the Exchange Agent..

NO FURTHER TRANSFERS. After the Effective T1me, there shall be no transfers of
_ any shares of Company Capital Stock 6n the stock transfer books of the Surviving
_Corporation. If, after the Effective Time, certificates formerly representing shares of

' . Company Capital Stock are presented to the Survwmg Corporation, they shall be

forwarded to InnerSpace and be canceled and exchanged in aceordance thh this Section
2.4, subject to applicable law in'the case of Dissenting Shares

NO FRACTIONAL SHARES. No certificates or scrip representmg ﬁ'acttonal shares of
InnerSpace Common Stock shall be issued by virtue of the Merger, and no dividend,

- stock split or other distribution with respect to InnerSpace Common Stock shall relate to
any such fractional interest, and any such fractional interests shall not entitle the owner

thereof to; 'vote or to any nghts ofa secunty holder
SHAREHOLDER REPRESENTATIVE

(a8) ~ By approvmg the Merger ata speclal meetmg of shareholders or by written o
consent of the shareholders, each Shareholdet shall have irrevocably authorized . .
.-and appointed the chief executive officer of the Surviving Corporation or if
~ there is no chief executive officer the next highest ranking officer ("Shareholder
Representative"), with full power of substitution and resubstitution, as such
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) Sha.reholder‘s representative and true and lawful attorney-m-fact and agent to
-act in such Shareholder's name, place and stead as contemplated by Article 9

and to execute in the name and on behalf of such Shareholder the Interwest

" Escrow" Agreement and any other agreement, certificate, instrument or

document to be delivered by such Sha.reholder in connection with the Interwest

. Escrow- Agreement

~(b)

(@

" hereunder or under the Interwest Escrow. Agreement as the Shareholder .

The Shareholder Representatrve shall not be liable for any act done or om1tte(} o
Representative while acting in good faith and in the exercise of reasonable
judgment. The Shareholders on whose behalf the Interwest Escrow Shareswere
contributed to the Interwest Escrow shall indemnify the Shareholder

‘Representatlve and hold the Shareholder Representative harmless against any
‘loss, liability or expense incurred without gross negligence or bad faith on the
part of the Shareholder Representative and arising out of or in connection with -
the acceptance or administration of the Shareholder Representatlve s duties
- hereunder and under the Interwest Escrow Agreement, including the reasonable
- fees and expenses of any: legal counsel retamed by the Shareholder ' '
"Representanve

A decxsron:‘a‘ct;ronsent or mstmctlon of the Shmeholder Represenfihve sHa.ll
. constitute a decision of the Shareholders and shall be final, binding and

conclusive upon the Shareholders; and the Interwest Escrow Agent and the
Indemnified Parties (as defined herein) may rely upon any such decision, act,
consent or instruction of the Shareholder Representative as being the decision,
act, consent or instruction of the Shareholders. The Interwest Escrow Agent and

. the Indemnified Parties are hereby relieved from any hablhty to any person for

any acts done by them in accordance with such decxsmn, act, consent or .
mstrucuon of the Shareholder Representatxve

27 TAXFREE REORGANIZATION

(a)

®)

Except as otherwise requn'ed by the Intemal Reveriue Service (the “IRS“)

‘pursuant to a determination (as defined in Section 1313 of the Code) or

otherwise, or by applxcable law, the parties shall not take a position on- anytax

- returns inconsistent with the treatment of the Merger for tax purposesasa

reorganization within the meaning of Section 368(a)(1)(A) of the Code by

- peason of Section 368(a)(2)(D) of the Code, in the case of the merger of the
“Company with and into the Purchaser with the Purchaser bemg the surviving

' corporatlon, by reason of Section 368(a)(2)(E) of the Code, in the case of any
-merger of the Purchaser with and into the Company ‘with the Company being

the surviving corporation, -or by reason of Section 368(a)(l)(A) itself, in'the
case of the merger of- the Company w1th and into InnerSpace :

. In addition, InnerSpace represents solely for tax purposes, now, and as of the -

Closing Date, the followrng (i) prior to the Merger, it will be in "control" of .
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- Purchaser w1thm the meaning of Sectron 368(c) of the Code (u) except for.
réecrganizations under Section 368(a)(1)(F) of the Code or a merger with
. InnerSpace, it has no present plan or intention to liquidate the Company or to
merge the Company with or into another corporation, to sell, distribute or
otherwise dispose of the Company Capital Stock, except- for transfers of stock
described in Section 368(a)(2)(C) of the Code or Treasury Regulauon Sectxon

1-368-2(k)(2),-or-to-cause the Co

assets except for dispositions made in the ordinary course of business or
transfers desctibed in Section 368(a)(2)(C) or Treasury Regulation Section
1.368-2(k)(2); and (jii) that it presently intends to continue the Company’s
historic business or use a significant portion of the Company’s business assets

-~ in business in a manner that satisfies the continuity of business enterprise

requirement set forth in Treasury Regulation Section 1.368-1(d).
- Notwithstanding the foregoing, neither InnerSpace nor the Purchaser ma.kes any
* representation or warranty with respect to any Tax consequences to the
Company or its shareholders arising under this Agreement or as aresult of the
' transactrons contemplated hereby.

" (© "‘I‘he Company represents that it has not taken any action that would prevent the-
: Merger from meeting the requirement under Section 368(a)(2)(E) of the Code

T thats 'b—stantlally all of the asset?."of the Company mustbeaeqmred in the
Merger . .

o ARTICLE 3 :
REPRESENT ATIONS AND WARRANTIES OF THE COMZPANY

Except asis otherwme set forth in the Schedules attached hereto and in order to. mduoe :
InnerSpace and the Purchasér to enter into and perform this Agreement and the other agreements
and certificates that are required to be executed pursuant to this Agreement (collectively, the
"Operative Documents"), the Company répresents and warrants to InnerSpace and the Purchaser - -

as of the date of" tlus Agreement and as of the Closmg as follows in this Article 3.

3.1 ORGANIZATION ‘The Company isa corporatlon duly orgamzed, validly existing and in
: - good standing under the laws of the State of Arizona. The Company has all requisite

corporate power and authonty to own, operate and lease its properties and assets, to carry
. onits business.as now conducted and as currently proposed to be conducted, aid to enter
" into and perform its obligations under this Agreement and the other Operatrve Documents
to which the Company is a party, and to consummate the transactions contemplated
hereby and thereby. The Company is duly quahﬁed and licensed as a foreign corporation
" to do business and is in good standing in each jurisdiction in which the character of the
Company's properties occupied, owned or held under lease or the nature of the business . -
- conducted by the Company makes such qualification or licensing necessary, except -
where the failure to be so qualified or in good standing would not have a Company
“Material Adverse Effect. For purposes of this Agreement, the term "Company Matenal
. Adverse Effect” shall mean any change, event or effect that is or is reasonably likély to
be materially adverse to the Company's business, operations, assets, liabilities, condition
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. (financial or otherw:se) Or prospects; prowded, however, that a Company Material .
- Adverse Effect shall not include any change, event or effect that relates to or results from

(i) the announcement or other disclosure or consummation of the transactions .
contemplated by this Agreement; (ii) a general economic downturn; or (iii) an economic
downturn in the Company‘s industry which does not dlspropomonately aﬂ'ect the
Company ' .

: legal, valid and binding obligation of the Company, enforceable against the Company in
accordance with its terms, except as to the effect, if any, of (a) applicable: banln‘uptcy and
. ‘other similar laws affecting the rights of creditors: generally, (b) rules of law governing

32

33

ENFORCEABILITY. The Company has full corporate power and authonty to execute,
deliver and perform its obhganons under this Agreement and each of the other Operative

.Documents to which it is a party and each of the certificates, instruments and documents

executed or delivered by it pursuant to the terms of this Agreement. All corporate action .
on the part of the Company and its officers, directors and shareholders necessary for the

‘authorization, execution, delivery and performance of this Agreement and the other
. Operative Documents to which the Company is a party, the consummation of the Merger,
and the performance of all the Company's obligations under this Agreement and the other

Operatwe Documents to which the Company is a party has been taken or will be taken as
of or prior to the Effective Time. All such corporate action on the part of the Company's _
Board of Directors has been taken. This Agreement has been, and each of the other

- Operative Documents to which the Company is a party at the Closing will have been,

duly executed and delivered by the Company, and thls Agreement is, and each of the

specific performance, mJunctlve relief and other eqmtable remedies, and (c) the
enforceability of provisions requiring mdemmﬁcatxon in connection with the offering,
issuance or sale of securities.

: CAPITALIZATION

(a) The authonzed capxtal stock of the Company consxsts of 10 000,000 shares of
© no par value Company Common Stock. o

(®) As of the date of this Agreement, the issued and outstandmg capltal stock of the
Company consisting solely of Company Common Stock is 7,766,653 shares, all -
~ of which shares are held of record on the date of this ,Agreement and, to the
. knowledge of the Company, beneficially by the Shareliolders as:set forthon
. Schedule 3.3(b). Such outstanding shares are, and immediately prior to the -
'Closmg will be duly authorized and validly issued, fully paid and '
nonassessable, and issued in comipliance with all applicable federal and state
securities laws. True and correct copies of the stock records of the Company,
showmg all issuances and transfers of shares of capital-stock of the Company
since inception, have been provrded to InnerSpace

(©). As of the date of this Agreement other than the Optlons and other. Stock
" - Purchase Rights set forth on Schedule 2.2(d) reflecting 863,961 shares of
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Company Common Stock reserved for issuance, there are no outstandmg nghts
of first refusal or offer, preemptive rights, other Stock Purchase Rights or other
. agreements, either directly or indirectly, for the purchase or acquisition from .
the Company or any of its shareholders of any shares-of Company Capital -
Stock or any securities convertible into or exchangeable for shares of Company
Capxtal Stock Schedule 2. 2(d) accurately reﬂects the number of such Opnons

. 3.4

3.5

@

(o)

®

(g)

the grant or issue dates vestmg schedules and exercise or conversion pnces
thereof, and, in each case, the identities of the holders and an indication of theif

. relationships to the Company (if any exist other than as a security holder) The

Company has delivered to InnerSpace or its- courisel true and correct copies-of
the stock option agreements relating to Options granted thereunder, all other ..
agreements with respect to such other Stock Purchase Rights, and all material
deviations therefrom. Schedule 2.2(d) also 1dent1ﬁes allOptlons or other Stock
Purchase Rights that have been offered in connection with any employee or
consulting agreement but that, as of the date hereof; have not been issued or
granted. All Options and other. Stock Purchase Rights have been granted or

issued at fair market value, as detérmined by the Company‘s Board of Directors

at the date of grant or issuance. '

The Company is not a party*b’r‘sﬁh'eet to-any agreement or unnerstandmg, and, ~ ==
to the knowledge of the Company, there is no agreement or understandmg -
between any Peérsons that affects or relates to the voting or giving of written

consents with respect to any securities of the Company or the votmg by any

d1rector of the Company

No Shareholder or any affiliate thereof is mdebted to the Company, and the
, Company is not mdebted to any Shareholder or any affiliate thereof. -

The Company is not under any contracmal or. other obhgatxon to register any of

its presently outstanding securities or any of its securities that may hereafter be
issued. : : :

"The Company has not granted any nghts of refusal or co-sale

SUBSIDIARIES AND AFFILIATES. The Company does not own and has not in the past
owned, directly or indirectly, any ownerslup, equity, or voting interest in, or otherwise
control or‘controlled, any corporation, partnership, limited liability company, joint

venture or other entity, and has no agreement or commrtment to purchase any such

mter est.

' NO APPROVALS NO CONFLICTS The execu'aon, dehvery and performance by the

Company of this Agreement and the other Operative Documents to which the Company

'is a party and the consummation of the transactions contemplated hereby and thereby will

not (a) constitute a violation (wrth or without the giving of notice or lapse of time, or

'_both) of any provision of law or any Judgment decree order, regulatlon or rule of any
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- court or other- ‘goveérnmental authonty apphcable to the Company, (b) reqmre any
consent, approval or authorization of, or declaration, filing or registration with, any
person, corporation, partnership, joint venture, association, organization, other entity or -
governmental or regulatory authority (a "Person"), except (i) compliance with applicable
securities laws, (ii) the filing of all documents necessary to consummate the Merger with
the Delaware Secretary of State and the Anzona Corporattons Commtssxon, (m) the

..‘

Anzona Law and the Artxcles of Incorporatlon and Bylaws of the Company, and (iv) the
filing of all documents necessary to roll-up each Company Subsidiary, (c) resultina  *
default (with or without the giving of notice or lapse of time, or both) under, or
acceleration or terniination of, or the creation in any party of the right to accelerate, -

. terminate, modify or cancel, any agreement, lease, note or other: ‘restriction, encumbrance

obligation or liability to which the Company is a party or by which it is bound or to .

“which any assets of the Company are subject, (d) result in the creation of any
-Encumbrance (as defined in Section 3.9(d)) upon any material assets of the Company or,

to the knowledge of the Company, upon any outstanding shares or other securities of the

: Company, (e) conflict with or result in a breach of or constitute a default under any
. provision of the Articles of Incorporation or Bylaws of the Company, or (f) invalidate or

adversely affect any permit, license or authonzatlon cutrently material to the conduct of

‘the busmeds of the Company

e ———————cat:

3.6

3.7

) FINAN CIAL STATEMENTS. The Company wﬂl use its best eﬁ‘orts to deliver by May
31, 2003 to InnerSpace (a) audited balance sheets and statements of income and expense

of the Company as of or for the fiscal years ended February 28, 2002 and 2001, and (b) - -
an unaudited balance sheet, statement of income and expense and statement of cash flow
of the Company as of and for the three-month period ended February 28, 2003. All the

* . foregoing financial statements are herein referred to as the "Financial Statements The

balance sheet of the Company as of February 28, 2003 is herein referred to as the
"'Company Balance Sheet.” The Financial Statements have been prépared in conformity
with generally accepted actounting pnnctples in the United States (" GAAP“) on a basis
consistent with prior accountmg periods and fau'ly present the financial position, results
of operations and changes in financial position of the Company as of the dates and for the

‘ periods iridicated. The Company has no liabilities or obligations of any nature (absolute,

contingent or otherwise) that are not fiilly reflected or reserved against in the Company

_.Balance Sheet and that would be requlred under GAAP to be reflected or reserved, except
 liabilities or obligations incurred since the date of the Company Balance Sheet inthe =

ordinary course of business and consistent with past practice that are not in excess of ,
$5,000 in.the aggregate or $1,000 individually. The Company maintains standard systems
of accounting that are adequate for its business. The Company is not a guarantor, '

- indemnitor, surety or other obligor of any indebtedness of any other Person. The

Companvs practices with respect to capttahzmg software development costs, as reflected.

- in the Financial Statements, are reasonable, in accordance with industry standards and

con51stent with the advice of the Company's mdependent accountants .

" ABSENCE OF CERTAIN CHANGES OR EVENTS Except (1) as set forth in Schedule

3.7 and (ii) for transactions specifically contemplated in this Agreement; since the date of
- 11
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the Company Balance Sheet, neither the Company nor any of its oﬁcers or directors.in
. their representative capacmes on behalf of the Company have :

(a) taken any action or entered into or agreed to enter into any transaction,
agreement or commitment other than in the ordinary course of the Company’s
business as currently conducted and as proposéd to be conducted; . -

H

(b) forgiven or canceled any indebtedness or waived any claims or rlghts of
" material value (including, without limitation, any indebtedness owing by any
shareholder, ofﬁcer dlrector employee or affiliate of the Company)

(c) granted, other than in the ordmary course of business and consistent thh past
. practice, any increase in the compensation of directors, officers, employees or
consultants who already held such positions at that time (moludmg any such
iricrease pursuant to any employment agreement or bonus, penslon, proﬁt-
sharing, lease payment or other plan or commxtment) or any increase in the
compensation payable or to become payable to any director, officer, employee
or consultant : .

(d) : suﬁ'ered ‘any change havmg or reasonably hkely to have a Company Matenal

h —Adverse Eu.wc, —-——’ ———— s

(¢) borrowed or agreed to borrow any funds mcurred or become subject to,
whether directly or by way of assumption ‘or guaréntee or othérwise, any
obligations or hablhnes (absolute, accrued, contingent.or otherwnse)

_"individually in excéss of $1,000 or in excess of $10,000 in the aggregate,
except liabilities and obligations. (i) that are incurred in'the ordinary course of
business and consistent with past ‘practice or (ii) that would not be required to
- be reflected or reserved against in a balance sheet’ prepared in accordance with -
. GAAP; or increased, or ‘experienced any change in any. assumpuons underlymg '
or methods of calculatmg, any bad debt, contmgency or other reserves;

® pald dtscharged or satlsﬁed any matenal clauns liabilities or obhgatxons
. (absolute, accrued, contingent or otherwise) other than the payment, discharge
. or satisfaction in the ordinary course of business and consistent with past
- practice of claims, liabilities and obligations reflected or reserved against in the

Company Balance Sheet or mcurred in the ordmary course of busmess and

,prepald any obhgatlon havmg a ﬁxed matunty of more than 90 days ﬁ'om the
.date such obhgatlon was issued or mcurred N

(8) lcnowmgly permltted or allowed any of its property or assets (real, personal or
- mixed, tangible or intangible) to be subjected to any mortgage, pledge, lien,
security interest, encumbrance, restriction or charge, except in the ordmary
.course of busmess and consistent Wlth past practlce :

12
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purchased or sold, transferred or otherwise’ dlsposed of any of its’ matenal
properties or assets (real, personal or mixed; tangible or mtangrble),

disposed of or permnted to lapse any nghts to-the use of any trademark, trade
name, patent or copyright, or disposed of or disclosed to any Person without

_ obtmmng an appropnate conﬁdentrahty agreement from any such Person any
know heretof . i

()]

&)

-

made any single capital expenditure or comrmtment in excess of $5,000 for

. additions to property, plant, equlpment or intangible capital assets or made-. .
aggregate capital expenditures in excess of $20,000 for addmons to property, :

plant, equipment or mtanglble capital assets; .

made any change in accountmg methods or pracuees or mtemal control
procedure : :

1ssued any capital stock or other securities, or declared, paid or set aside for

‘payment any dividend or other distribution in‘respect of its capital stock, or
‘redeemed, purchased or otherwise aequrred, directly or indirectly, any shares of

- capital stock-or-othersecurities-of the Company, or otherwise pemntted:the.. comrns

F(m)

withdrawal by any of the holders of Company Capital Stock of any cashor ~ .

other assets (real, personal or mixed, tangible or. intangible), in compensanon,
indebtedness or otherwise, other than payments of compensation in the ordmary
course of busmess and consistent with past practice;

: pald, loaned or advanced any amount to or sold, transferred or leased any

properties or assets (real, personal or mixed, tangible or mtangible) to any of
the Company's shareholders, officers, directors or employees or aty affiliate of

_any of the Company's.shareholders, officers, directors or employees, except -

compensation paid to officers-and employees at rates not exceeding the rates of

' compensation paid during the fiscal year last ended and except for advances for
 travel and other busmess-related expenses or : .

agreed, whether in wntmg or otherwxse to take any action descnbed in this
Section 3.7. .

(i) All Tax Returns (as defined below) requrred'to be filed by or on behalf of
the Company, to the knowledge of the Company hayve been filed on a timely

- basis.with the appropriate goyernmental authority in ‘all jurisdictions in which-

such Tax Returns are required to be filed, and, to the Knowledge of the

. Company, all Taxes-(as defined below) of the' Company (whether.or not

- reflected on any Tax Return) have been fully and timely paid; (iii) no waivers-

. of statutes of hrmtatlon have been given or requested wrch respect to the

13
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* complete copies.of all wntten leases, subleases, rental agreements, contracts of -

(®)

‘sale, tenancies or licenses relating to the Réal Property and written summaries

of the terms of any oral leases, subleases, rental agreements, contracts of sale,-
tenanciés or licenses to which the Real Property i is subject

The personal property of the Company is located on the premises at 2245 W.

" University Drive, Suite 9, Tempe, Arizona (the "Personal Property"). The

© -

Company has delivered to InnerSpace or its counsel frue and complete copies
of all leases, subleases, rental agreements contracts of sale, tenancies or
licenses to which the Personal Property is subject

The Real Property and’ the Personal Property include all the propertres and
assets (whether real, personal or mixed, tangible or intangible) (other than, in
the case of the Personal Property, property rights with an individual value of
less than $500 and the Technology and IP Rights) reflected in the Company
Balance Sheet (except for such propetties or assets sold since the date of the
Company Balance Sheet in the ordinary course of business and consistent with

. past practice) and all the properties and assets purchased by the Company since
- thedate of the Company Balance Sheet (other than, in the case of the Personal

I?roperty, property rights with an individual value of less than $500 and the

.. Technology-and-the IP Rights) The Real Property and the Personal Property_;____..

inclide all material property used in the. business of the Company, other than

" the Technology and IP Rights. The Company's offices and other structures and

@

its Personal Property are of a quahty consistent with industry standards, are in .
good operating condition and repair, normal wear and tear excepted, are

* adequate for the uses to which they are being put, and comply in all material

respects with apphcable safety and other laws and regulatrons
The Company's leasehold mterest in each parcel of the Real Property is ﬁee and

clear of all liens, mortgages, pledges; deeds of trust, security interests, charges,

encumbrances and other adverse claims or interests of any kind (each, an

. “Encumbrance"), except for Encumbrances related to Taxes not yet due and .

‘payable. Each lease of any portion of the Real Property is valid, binding and -

enforceable in accordance with its terms against the parties thereto and, to the

‘ Company's knowledge, any other Person with an interest in such Real Property,

.- the Company has performed in all material respects all obligations imposed .
" upon it thereunder, and neither the Company nor, to the Company’s knowledge,
Gh .

{ith notice or lapse of time, or both, would constitute a defauilt thereunder by

the Company or, to the Company's lcnowledge by any other party. The

‘Company has not granted any lease, subléase, tenancy or license of, or entered

. into any rental agreement’ or contract of sale with respect to, a.ny portion of the

. ®

"Real Property

The Personal Property is free'and clear of all Encumbrances and, other than .
leased Personal Property, the Company owns such Personal Property. Each -

15
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' lease, license, rental agreement, contract of sale or other agreement to which the
Personal Property is subject is valid; binding and enforceable in accordance
with its terms against the parties thereto, the Company has performed in all -
material respects all obligations imposed upon it thereunder, and neither the -
Company nor, to the Company's knowledge, any other party thereto is in
default thereunder, nor is there any event which with notice or lapse of time, or

knowledge, any other party thereunder. The Company. has not granted any
lease, sublease, tenancy.or license of any portion of the Personal Property,
except in the ordinary course of business.

3.10 CONTRACTS ~.

3.10.1

MATERIAL CONTRACTS To the lcnowledge of the Company, Schedule 3.10.1
contains a complete and accurate list-of all contracts, agreements and
understandings, oral or written, to which the Company is currently a party or by
which the Company is currently bound providing for potential payments by or to
the Company in excess of $1,000, including, without limitation,- secunty .

.agreements, license agreements,- soPcware development agreements, distribution

. agteements; joint venture agreéments, réseller agreements, credit-agreements and.

~instruments-relating to the borrowing of money-(collectively; -the-"Material

Contracts"). All Material Contracts are valid, binding and enfor¢eable in
accordance with their terms against the Company and, to'the Company's
knowledge, each other party thereto (except as to the effect, if any, of (a)
applicable bankruptcy and other similar laws affecting the rights of creditors
generally, (b) rules of law governing specific performance, 1n_|unct1ve relief and

-, other equitable remedies, and (c) the enforoeabrhty of provisions requiring -

indemnification in connection with the offering, issuance or sale of securities),

- . and are in full force and effect, the Company has performed in all material
" respects all obligations imposed on it thereunder, and neither the Company nor; to
the Company's knowledge, any other party thereto is in default thereunder, nor to

.the Company's knowledge is there any event which with notice or lapse of time, -

* or both, would constitute a default by the Company or, to the Company's

knowledge, any other party thereunder. True and complete copies of each written, .-
Material Contract {or written summaries of the terms of any oral Material

.- Contract) have been delivered to InnerSpace or its counsel by the. Compa.ny
~ Except as set forthon Schedule 3.10.1, the Company has no: -

war

Cm) e

contracts with drrectors officers, shareholders, ernployees agents, consultants,
advisors, salespeople, sales representatives, distributors or dealers that cannot
be canceled by the Company within 30 days' notice without liability, penalty or
premium, any agreement of arrangement prov1d1ng for the payment of any

~ bonus or commission based on sales or earnings, or any compensation-

. agreement or arrangement affecting or relatmg to former employees of the
Company,

16
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' employment agreement, whether express or unp]ted .or any other agreement for

servroes that contains severance or termination pay liabilities or. obhgatrons

' noncompe’ntron agreement or other an_'angement that would prevent the
- Company from carrying on its business anywhere in the world;’

natice that any party to a Material Contract intends to cancel, terminate or '

(d)
@)

X6

(8

@

3.10.2

3.11

O
- -guarantee, or otherwise, except for trade indebtedness incurred in'the ordtnary

refuse to renew such contract (if such contract is renewable);

material dispute with any of i 1ts suppliers, customers, dlstnbutors hcensors or
hcensees : _ -

product dlstn'bution agreement, development agreement, or license agreement
as licensor or licensee (except for standard nonexclusive software licenses
granted to end-user customers in the ordinary course of business, the form of
which has been provided to InnerSpace, or standard hcenses purchased by the
Company for.off-the-shelf software);

joint venture contract or arrangement or any other agreement thatinvolves a -
sharmg of proﬁts with other persons ,

instrument evrdencmg mdebtedness for borrowed money by way of a d1rect
loan, sale of debt securities, purchase money obligation, conditional sale or

course of busiress, and' except as drsclosed in the F manclal Statements or

 Schedule 3.10.1(h); and

' agreements or commltments to prov:de mdemmﬁcauon

REQUIRED CONSENTS. The executton and deltvery of this Agreement and the

* performance of the obligations of the Company hereunder will not constitute a -

.default under any Material Contract and do not require the consent of any other
party to any Material Contract, except for thdse consents listed on Schedule ‘
3 10.2, all of which will be obtatned on or pnor to the Closmg

CLAIMS AND LEGAL PROCEEDIN GS Except as set forth in Schedule 3. 11 there are

1o clarms actions, sults arbxtratrons mvesttgatrons or proceedmgs pendmg or mvolvmg

3.12

or govemmental or nongovemmenta.l department commlssron, board, bureau agency or

instrumentality, or-any other Person. To the Company’s knowledge, there is no valid
basis for any claim, action, suit, arbitration, proceeding or investigation before or by any
Person. There are no outstanding or unsatrsﬁed Judgments orders, decrees or strpulatrons
to which the Company is a party. < : :

LABOR AND EMPLOYMENT MATTERS

17
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LABOR DISPUTES. There are no material labor disputes, employee grievances
or. disciplinary actions pending or, to the Company's knowledge, threatened

against or mvolvmg the Company or any of its present or former employees. The
Company is not engaged in any unfair labor practice and has no liability for any
arrears of wages.or Taxes or penalties for failure to comply with any such :
prowsxons of law To the Companyfs knowledge no employee (or person

3.12.2

'employment agreement noneompetmon agreement, patent dlsclosure agreement :

invention.assignment agreement, proprietary information agreement or other
contract or agreement relating to the relationship of such employee with the

Company or any other party.

COMPENSATION AMOUNTS AND GROUP INSURANCE. Schedule 3.12.2 ©
lists (a) the names ard current compensation amounts of all directors and officers

. of the Company; (b) the names of and wage rates for all nonsalaried and

nonofficer salariéd employees of the Company by clasmﬁca.uon, and all union

_contracts (if any); (c) all group insurance programs in effect for employees of the

Company; and (d) the names and current compensation packages of all -

"independent contractors and consultants of the Company The Company is not in
. default with respect to any of its obligations referred to in clause (b) above and
has no; and-wilkretsincur: any, material obligation or liability for severanee-or——

back pay owed through or by virtue of the Merger. All employees of the

'Company are employed on an "at will" ba81s

3.13 lNTELLECTUAL PROPERTY

3.13.1

-GENERAL. The Company owns or is licensed or otherwise possesses the nght to '

use the following as required to conduct its business as now conducted and as

* proposed to be conducted except where the failure to own, license Or possess the - '

nght to useé would not have a Compény Material Adverse Effect, individually or’

‘in the aggregate: (&) all products, tools, computer programs, specifications, source
- code; object code; graphics, devices, techniques, algorithins, methods, processes,

procedures, packaging, trade dress, formulae, drawings, designs, improvements,
discoveries, concepts, user interfaces, "look and feel," software, development and
other tools, content, inventions (whether-or not patentable or copyrightable and
whether or not reduced to practice), designs, logos, themes, know-how, concepts
and other technology that are now, or dunng the two yea.rs pnor to the date of thxs

- Company (collectlvely, the "Technology-Related Assets") and (b) all mtellectual

property and other proprietary rights in the Technology-Related Assets, mcludmg,
without limitation, all trade names, trademarks, domain names, service marks, ..
logos, brand .names and other identifiers, trade secrets, copyrights, and domestic
and foreign letters patent, and the registrations, applications, renewals, extensions
and continuations (in whole or in part) thereof, all goodwill associated therew1th,
and all rights and causes of action for infringement, tmsappropnatxon, rhisuse,

: dﬂutxon or unfair trade practices assoclated therethh
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COMPANY TECHNOLOGY Schedule 3.13.2 sets forth a list that is complete in
all material respects of all products and tools developed, produced, used, ' :
marketed or sold by the Company since its iriception (collectively, the -~ -
“Products") Except for the Third Party Technologies (as defined in Section

3. 13:3), the Company owns all nght, tltle and interest in and to the followmg

3,133

' the Company s busmess as currently conducted or as proposed to be conducted

be conducted (collecnvely, the "Technology“), free and clear of all Encumbrances '

_ (other than interests in licenses granted by the Company, all of which are either

disclosed in Schedule 3.13.2 or, under the tefms of this Agreement, are not
required to be so disclosed): (a) the Products, together with any and all codes,

- techniques, software tools, formats, designs, user interfaces, content and "look

and feel" embodied therein prior to the date of Closing; (b) any and all updates, -

_enhancements; corrections, modifications, unprovements and new releases
o developed or obtained by or for the Company to the items set forth i in clause (a)
" - above prior to the date of Closing; (c) any and all technology and work in -

progress developed or obtained by or for the Company related to the items set

' forth in clauses (a) and (b) above prior to the date of Closing; and (d) all

inventions, discoveries, processes, designs, trade secrets, know-how and other
conﬁdenttal or proprietary information developed or-obtsined by or for the

AL Compa‘ny‘related to'the items-set-forth-in-clauses-(a);-(b) and-(c)-above- pnor -to the————--

date of Closing. The Téchnology, excluding the Third Party Technologles, is
somenmes referred to ‘herein as the “Company Technology." _

- THIRD PARTY TECHNOLOGY. Schedule 3.13. 3 sets forth a hst that is
", complete in all material respects, subject to the exception(s) set forth therein, of
. all Technology used in the Company's business as currently conducted or as
- proposed to be conducted for which the Company does not.own all right, title and
- interest (collectively, the "Third Party Technologtes") and all material license
' agreements or other material contracts pursuant to which the Company has the

right t6 use (in the manner used by the Company in its business as currently .
conducted or as proposed to be conducted) the Third Party Technologles (the -
"Third Party Licenses"), indicating, with respect to-each of the Third Party
Technologies listed therein; the licensor thereof, if any, and the Third Party
License applicable thereto. The Company has the right to use (to the full extent
permitted by the terms of such licenses) all Third Party Technology that is used in

agamst the Company and, to the Cornpany's knowledge are valld a.nd bmdmg
against each other party thereto (but, with respect to such other parties only,

- subject to bankruptcy and similar laws, gefteral principles of equity or similar

legal theories of unenforceability),-and the Company and, to the Company's

- ‘knowledge, each other party thereto have performed in all material respects their
_obligations thereunder as required as of the date of the Closmg, and neither the
. Company nor, to the Company's knowledge, any other-party thereto is in material
. default thereunder ‘nor to the Company's lcnowledge has there occurred any event
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or circumstance which with notice or lapse of time or both would constitute a.

R material default or material event of default on the part of the Company or, to the -

Compatiy's knowledge, any other- party thiereto or give to any other party thereto

the right to terminate or modify any Third Party License for default, except where
the failure to have the right to use the Third Party Technology or the failure of any -
Third Party License to be in full force and effect, valid, or binding, or'the .

occurrence of any event of default or other event giving the other party the right

3.134

to terminate or modify any Third Party License for default would not have a
Company Material Adverse Effect, individually or in the aggrégate.- The o
Company has not received notice that any party to any Third Party License

" intends to cancel, terminate or elect not to renew Gf renewable by its terms) such

Third Party License, except where the occurrence of such cancellation,
termination or non-renewal would not have a Company Material Adverse Effect,

individually or in the aggregate.

TRADEMARKS. Schedule 3.13.4 sets forth a list that is complete in all material
respects of (a) all trademarks, trade names, brand names, service marks, logos or
other identifiers used on or in connection with Products or otherwise used by the
Company in its business as currently conducted or as proposed.to be-conducted
and which are owned or claimed to be owned by the Company (collectlvely the

- "Campany Marks"), and (b) all trademarks,—tmde names, brand names, service

marks, logos or other identifiers used on or in connection with Products or

. otherwise used by the Company in its business as currently conducted or as

proposed to be conducted and which are not owned or claiméd to be owned by the
Company (the "Licensed Marks"). The Company has full legel and beneﬁclal

. ownership, free and clear of any Encumbrances (other than interests in licenses

granted by the Company, all of which are éither disclosed under the terms of this
Agreement, -are riot reqwred to be so disclosed), of all rights conferred by use of

. the Company Marks in connection with the Products or otherwise in the
- Company's business as currently- oonducted and, as to those Company Marks that

have been registered by or for the Company in the United States Patent and’
Trademark Office, by federal registration of the Company Marks, except where
the failure to own or be free and clear of Encumbrances would not have a
Company Material Adverse Effect, individually or in the aggregate. The
Company has the right to use the Licensed Marks as required to conduct its -
‘business as now conducted, except where the failure to have such right would not
have a Company Material Adverse Eﬂ‘ect,' individually orin thé aggregate.

3.13.5

]NTELLEC'IUAL PROPERTY RIGHTS. Schedule 3.13.5 sets forth all patents

- patent applications, copyright registrations (and applications therefor) and -

trademark registrations (and applications therefor) filed or obtained by or for the

'Company with respect to the Company Technology and the Company Marks
(collectively, the "IP Registrations"). The Company owns all nght, title and

interest, free and clear of any Encumbrances (other than interests in licenses
granted by the Company, all of which are disclosed under the-terms of this

‘Agreement, are not requlred to be S0 dlSClOSCd) in and to the IP Reglstratlons
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and the Company owns all right, t1t1e and mterest, or otherwxse possesses
sufficient legally enforceable rights to conduct its business as currently conducted
and as proposed to be conducted, free and-clear of any Encumbrances (other than -
interests in licenses grarited by the Company, all-of which are disclosed under the

-terms of this Agreement, are not required to be so- disclosed) in and to any other -

rights in or to any copyrights (reglstered or unregistered), rights in the Company
Marks (registered or unregistered), trade secret rights and other intellectual

3..13.6.

3.13.7

- " property nghts (including, without limitation, rights of enforcement) contained or .

embodied in the Company Technology and the Company Marks (collectively, the
"IP Rights"). ' ,

. MAINTENANCE OF RIGHTS. The Company has not conducted its busmess

and has not used or enforced (or, to its knowledge, failed to use or enforce) the [P

“Rights; in a manner that has resulted or will result in the abandonment,

cancellation or unenforceability of any material item of the IP Rights or the IP
Registrations, and to the Company's knowledge the Company has not taken (or to
its knowledge, failed to take) any action that has resulted or will result in the
forfeiture or relinquishment of any material item of the IP Rights or IP :
Registrations, except where such abandonment cancellation, unenforceability,
forfeittire or relmqmshment would not have a Company Material Adverse Effect,

-::mc—lmdually or in the aggregate. The Company- has.niot-entered.into.any material

agreements granting to any.third party any rights or permissions to use any of the
Technology or the IP Rights. To the Company's lcnowledge except pursuant to a
written nondisclosure agreement or other reasonably prudent safeguards, (8) no
third party has recewed from the Company any information maintained or ’

' required to be maintained as confidéntial by the Company relatmg tothe .

Technology or the IP Rights, and (b) the Company is not under any contractual or |

- other-obligation to disclose to any third party any information maintained or
- required to be maintained as conﬁdenual by. the Company relatmg to the

Company Technology. .

"THIRD PARTY H\JFRD\IGEMENT No clalm has been made (whether wntten,
oral or otherwise) challenging the Company‘s ownership or rights in any material
~ item of the Company Technology or the IP Rights or claiming that any other

person or entity has any legal or beneficial ownership with respect thereto; (b) all
_the IP Rights are legally valid and enforceable without any. material qualification,
hnntatlon or restriction on their use (to the ﬁ:llest extent penmtted by law and '

. terins: of this Agreement, are not reqmred to be $O dxsclosed) and no cla.tm has

been made (whether written, oral or otherwise) challenging the validity or
enforceability of any material item of the IP Rights; and (c) to the Conipany's
knowiedge, no other person or entity.is infringing or misappropriating any part of
the IP Rights or otherwise makmg any unauthorized use of the Company
Teehnology : .
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INFRINGEMENT BY THE COMPANY. (a) The.use of any of the Company

- Technology in the Company's business as currently conducted or as proposed to

" be conducted does not and will not mﬁ'mge violate or constitute a
misappropriation.of any ‘right, title or interest (including, without limitation, any
patent, copyright, trademark or trade secret right) held by any other person or
enttty, and no cla.tms have been made w1th respect thereto ) the use of any of

conducted or.as proposed to be conducted does not and will not mﬁmge violate
or constitute a misappropriation of any nght, title or interest (including, without -
limitation, any patent, copyright, trademark or trade secret right) held by any
other person or entity, and no. claims have been made with respect thereto; and (c) .
no claims have been made (whether written, oral or otherwxse) regarding any
mﬁmgement, misappropriation, misuse, or abuse of, or other inferference with,
any third party intellectual property or proprietary rights (including, without

* limitation, infringement of any patent, copyright, trademark or trade secret-right

3.13.9

of any third party) by the Company, the Company Technology, the Company
Marks, the TP Rights, or the Company's use of the Licensed Marks or claiming
that any other ertity has any claim of inﬁ'ingement with respect thereto. '

. CONFIDENTIALI'I'Y (a) The Company has not discloseq any source code

regarding-the-Fechnology to any person or entity other than-an-employee-of: the-
Company or under a written nondisclosure agreement; (b) the Company has at all
times maintained and diligently enforced commercially reasonable procedures to

- protect all information maintained or required to be maintained as confidential by - :

Company relatmg to the Technology, and the Company's use of the Company -
Techiiology in its business as currently conducted or proposed to be conducted
does not and will not breach any agreement between the Company and a third
party to maintain information as confidential; (c) the Company is not under any

" contractual or other obligation to disclose the source code or any other

information maintained or required to bé maintained as confidential by the
Company included in or relating to the Technology, except, as to such..

* confidential information only; where such disclosure of confidential mformatton

is made pursuant to written nondisclosure agreements or covenants entered in the’
.ordma.ty course of its business and which are disclosed in Section.3.13.6 under
the terms of this Agreement are not required to be so disclosed therein; and (d) the

"Company has not deposited any source code relating to the Technolo gy into any .
,source code escrows or snmla: arrangements.

3.13.10

3.13.11

WARRANT Y AGAINST DEFECTS. Except where such failure to conform
would not have a. Company Material Adverse Effect, individually or in the
aggregate, and solely with respect to-the Company Technolégy, the Company has.
used reasonable commercial efforts to design the Technology to substantially
conform to the specxﬁcatlons set forth in such Schedule (" Specifications").

DOMAIN NAMES Schedule 3.13.11 sets forth a list of all Internet domain
names used by the Company in its busmess as presently conducted or proposed to
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" be conducted (collectxvely, the "Domam Names") The Company has a vahd
registration with the domair name authority or authorities with which the Domain
Names are registered, and to the Company's knowledge, after the date.of the -

~ Closing the Surviving Corporation will have, subject to any transfer requirements
or restrictions ‘imposed by InterNIC or any other domain name registration
authontxes havmg Junsddctlon, and the payment of any fees and execunon of all

i transferablhty or nontransferabxhty of any agreement with such authontles
relating to the Domain Names, a valid registration with the domain name ¢
authority or authorities with which the Domain Names are registered.

3.13.12 INDEMNIFICATION The Company.has not entered into .any agreement to

o " indemnify any Person (other than shareholders, directors and/or officers of the
Company) against any claim of infringement by the Technology or IP Rights or
any other third party intellectual property nght relatmg to the ’I‘echnology

3.13.13 INFRINGEWT ACTION The Company has not entered into any matenal
: agreement granting any Person the right to bring any infringement action with
respect to, or otherwxse to enforce any of the Technology or IP Rights.

— e Eee——3-13: 14 RESTRIC‘I'IONS ON INPEI:I:.EGTUALPROPERTY Tothe- Gompany’s«—-———-'——-----
" knowledge, except in their capacity on behalf of the Company, none of the .
_ Company’s officers or employees has entered into any agreement inconsistent
) - " with the Company's rights to the Company Technology regarding know-how,
z ' trade secrets, assignment of nghts in mventlons, or prohxbitron or restriction of
' competition or solicitation of customers, or any other similar restrictive agreement
‘or covenant, inconsistent with the Company's rights to the Company Technology,
whether written or oral, with any Person other than the Company during the
- period in which such officer or employee was employed with or engaged by the
" Company. . ‘ . .

. 3.14- CORPORATE BOOKS AND RECORDS. To'the lmowledge o_fthe'Comp'any, the . .
t Company has furnished to InnerSpace or its representatives for their examination true and
' complete copies of (a) the Articles of Incorporation and Bylaws of the Company as
currently in effect, including all amendments thereto, (b) the mmute books of the
' Company, and (c) the stock records of the Company *

. currently requnred govemmental approvals authonzatlons consents hcenses orders
- registrations and permits of all agencies, whether federal, state, local or foreign, the =~ .
failure to obtain of which would have a Company Material Adverse Effect. The Company
"has not received any notifications of any asserted present failure by it to obtain any such
- governmental approval, authorization, consent, license, ofder, registration or perrmt or
- past and unremedied farlure to obtain such items. . Sl
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3.16 .COMPLIANCE WITH LAWS. The Company is in compliance with all federal, state, B
local and fofeign laws, rules, regulations, ordinances, decrees and orders applicable to it, =
to its employees or to the Real Property and the Personal Property, including, without
limitation, all such laws, tules, regulations, ordinances, decrees and orders relating to
intellectual property protection, equal employment opportunity, securities and investor

: protechon matters labor and’ employment matters, except where the fatlure of the

Company has not recelved any notrﬁcatron of any asserted present or past unremedxed
. failure by the Company to comply with any of such laws, rules, regulations, ordlnances :
. -decrees or orders.

3417 - INSURANCE Schedule 3.17 sets forth a true and correct list of all insurance pohcres
" naintained by the Company. The Company maintains commercially reasonable levels of
(a) insurance on its property (including leased premises) that insures against loss or
‘damage by fire or other casualty and (b) insurance agamst liabilities, claims and risks of a -
nature and in such amounts as are normal and customary in the Company's industry for
' compames of similar size and financial condition. All insurance pohcxes of the Company -
- are in full force and effect, all premiums with respect thereto covering all periods up to
and including the date this representation is made have been paid, and no notice of
cancellation' of termination has been received with respect to any such policy or binder.

"""" —“—Such policiés or binders are sufficient for complianice-witrall requirements of law

_.currently apphcable to the Company and of all agreements to which the Company is a
party, will remain in full force and effect through the respectrve expiration dates of such
policies or binders without the payment of additional prerhiums, and will not in any way -
be affected by, or terminate or lapse by reason of, the transactions contemplated by this .

- Agreernent The Company has not been refused any insurance with respect to its assets or
operations, nor has any insurance carrier to which it has applied for any such insurance or

" with which it has carried insurance limited its coverage

3.13- BROKERS OR FINDERS. Except with respect to Sunda.nce Capltal Partners LLC the
Company has not incurred, and will not incur, directly or indirectly, as a result of any
action taken by or on behalf of the Company, any liability for brokerage or finders' fees

* or agents' commissions or any similar charges in connection with the- Merger this
Agreement or any transaction contemplated hereby

3.19  BANK ACCOUNTS Schedule 3.19 sets forth the names and locatlons of all banks, trust
' compames savmgs and loan assoctattons and other ﬁnanctal msututtons at whrch the ‘

' .Persons authonzed to draw thereon, make wrthdrawals thereﬁ'om or have access thereto :

3.20- lNSIDER INTERESTS. Except as set forth on Schedule 3.20, no Shareholder or officer -
or director of the Company has any interest (other than as a Shareholder) (a) in any Real = -
Property, Personal Property, Technology or IP Rights used in or pertaining to the -

-business of the Company, mcludmg, without limitation, inventions, patents, trademarks
.or trade names, or (b) in any agreement, contract, arrangement or obligation relating to
the Company, its present or prospective business or its operations. Except as set forth on
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Sohedule 3.22, there are no agreernents understandmgs or proposed trannactions between’
the Company and any of its officers, directors, shareholders, affiliates or any affiliate -
thereof. The Company and its officers and directors and, to the knowledge of the -

.Company, its shareholders have no interest, either directly or indirectly, in any éntity, -

including, without limitation, any corporation, partnership, joint venture, propnetorsh1p,'
firm, licensee, business or association (whether as an employes, officer, director,
shareholder, agent, independent contractor, secunty holder; creditor, consultant or

3.21

3.22

otherwise) that presently (x) provides any services, produces and/or s?ﬂé any products or
product lines, or engages in any activity that is the same, similar to or competitive with
any. activity or business in which the Company is now engaged or proposes to engage; (ii)

is a supplier, customer or creditor; or (iii) has any direct or indirect interest in any asset or

property, real or personal, tangible or intangible, of the Company or any property, real or

“personal, tangible or intangible, that is necessary or desirable for the present or currently

anticipated future conduct of the Company's busmess

FULL DISCLOSURE. No information furnished by the Company to InnerSpace orits |
representatives in connection with this Agreement (including, but not limited to, the
Financial Statements and all information in the other Exhibits hereto) or the other
Operative Documents contains any untrue statement of a material fact or omits to state a -

~ material factinecessary in order to make the statements s0 made or mfonnanon 80
- dehvetednotmxsleadmg.____-_._ — e,

VOT]NG AGREEMENTS As of the date hereof, beneﬁcla.l.holders of not less than two- .
fifths of the outstanding shares of Company Common Stock have executed and delivered
to InnerSpace the Voting Agreement substantially in the form attached hereto as Exhxbtt

3.22,

ARTICLE 4

REPRESENTATIONS AND WARRANTIES OF [NNER.SPACE AND THE PURCHASER

In order to induce the Company to enter into and perform tl'us Agreement and the other
Operatwe Documents, InnerSpace and the Purchaser jointly and severally represent and wan'ant
to the Company as follows in this Article4: :

4.1-

ORGANIZATION InnerSpace is a corporanon duly orgamzed vahdlty ex1st1ng and in

good standing under the laws of the state of Delaware. The Purchaser is a corporation .

validly exlstmg and in good standmg under the laws of the State of Arizona. Each of _
the Purc isite corporate power an rity t0 0

' operate and’lease its respecnve properties and assets, to carry on its respectivé business as

now conducted, and as proposed to be conducted and to enter into and perform its

. obligations under this Agreement and the other applicable Operative Documents to which

InnerSpace or the Purchaser is a party, and to consummate the transactions contemplated

-heteby and thereby. Each of InnerSpace and the Purchaser is duly qualified and licensed

as a foreign corporation to do business and is-in good standing in each jurisdicionin..
which the character of properties occupled ‘owned or held under lease by InnerSpace or .

_' the Purchaser, as apphcable or the nature of the busmess conducted by InnerSpace or the
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Purchaser, as apphcable, makes such quahﬁcauon or hcensmg necessary, except where

the failure to be so qualified or in good standing would not have an InnerSpace Material
Adverse Effect on the business, operations, assets, liabilities, condition (financialor =
- other) or prospects of InnerSpace. For purposes-of this Agreement, the term "InnerSpace

* Material Adverse Effect" shall mean any change, event or effect that is or is reasonably
likely to be materially adverse to InnerSpace’s business, operations, assets, liabilities,
‘condition (financial or otherwise) or prospects; provided, however, that a InnerSpace

-

4.2

Material Adverse Effect shall not include any change, event or effect that refates to or -

_ results from (i) the announcement or other disclosure or consummation of the ,

transactions contemplated by this Agreement; (ii) a general economic downturn; (iii) an
economic downturn in InnerSpace’s mdustry which does not disproportionately affect
InnerSpace, or (iv) changes in the trading prices of InnerSpace Common Stock. Each of
“TrnerSpace and the Purchaser has full corporate power and authority to execute, deliver
-and perform this Agreement and the other Operative Documents to which it is a party,
‘and to carry out the transactions contemplated hereby and thereby. InnerSpace holds of
record and all the issued and outstanding shares of capltal stock of the Purchaser
beneﬁclally

ENFORCEABILITY InnerSpace and the Pu:chaser each have full corporate power and
authonty ta'execute, deliver.arid perform their obligations under this Agreement and each
-of the-other: OperatmeD.omments to which they.are.a party and each of the.certificates, . -
instruments and documents executed or delivered by them pursuant to the terms of this
Agreement. 'All corporate action on the part of InnerSpace and the Purchaser and their
respective officers, directors and, stockholders necessary for the authorization, execuuon,
delivery and performance of this Agreement and the other applicable Operatxve
Documents to which InnerSpace or the Purchaser is & party, the consummation of the
Merger and the performance of all of their respective obligations under this Agreement

. and the other applicable Operative Documents to which InnerSpace or the Purchaser is a

party has been taken or will be taken prior to the Effective Time. This Agreement has
- been, and each of the other Operative Docurnents to which InnerSpace is a party will
“have been at the Closing, duly executed and delivered by InnerSpace, and this Agreement
is, and each of the other Operative Documents to which InnerSpace is a party willbeat -
the Closing, a legal, valid and biriding obligation of InnerSpace, enforceable against
InnerSpace in accordance with its terms, except as to the effect, if any, of (a) applicable
bankruptcy and other similar laws affecting the rights of creditors generally, (b) rules of
* law governing specific performance m_]unctnve relief and other equitable remedies; and -
(c) the enforceablhty of provnsmns requmng mdemmﬁcauon in connecuon with the

Operatlve Docurnents to wh1ch the Purchaser is a party w111 have been at the Closmg duly
executed and delivered by the Purchaser, and this Agreement is, and each of the other

. Operative Documents to which the Purchaser is a party will be at the Closing, a legal,

valid and binding obligation of the Purchaser, enforceable against thé Purchaserin -~ .

- accordance with its terms, except as to the effect, if any, of (1) applicable ba.nkmptcy and

other similar laws aﬂ'ectmg the rights of creditors generally, (ii) rules of law governing
spec1ﬁc performance, mjuncnve relief and other equitable remedies, and (iii) the
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enforceability of provisions requiring ihdemniﬁcat_ion in connection with the oﬁ'en'né, -

sale or issuance of securmes

" SUBSIDIARIES AND AFFILIATES Other than Purchaser InnerSpace does not own

and has not in the past owned, directly or indirectly, any ownership, equity, or voting
interest in, or othérwise control or controlled, any corporation, partnership, limited

44

4.5

4.6

.47

liability company, joint venture or other entity, and has no agreement or comlmtment to
purchase any such interest. . .

TAXES AND INSURANCE. IrmerSpace since mceptxon, has generated no taxable

. income, has filed 1o Tax Returns and has maintained no insurance policies.

“PROPERTY. InnerSpa.ce owns no real property, personal propetty or leasehold interest.

SECURITIES The InnerSpaoe Common Stock to be lssued pursuant to this Agreement
has been, or will be prior to the Effective Time, duly authorized for issuance, and such -
InnerSpace Common Stock, when issued and delivered to the Shareholders pursuant to

' tlns Agreement shall be va.hdly issued, fully paid . and nonassessable.

NO APPR,OVALS OR NOTICES REQUIRED; NO CONFLICTS WITH

48

“INSTRUMENTS. The execution, delivery-and-performance of this Agreement ; and 1] the

other Operative Documents by the Purchaser and InnerSpace, as applicable, and the
consummation by them of the transactions contemplated hereby and thereby will not (a)

- constitute a violation (with.or without the giving of notice or lapse of time, or both) of
_ any provision of law applicable to InnerSpace or the Purchaser; (b) require any consent,

approval or authorization of any Person, except (i) compliance with applicable securities
laws, and (ii) the filing of all documents necessary to consummate the Merger with the
Delaware Secretary of State and the Arizona 'Corporations: Comniission; (c) result in a
defanlt (with or without. the giving of notice or lapse of time, or both) under, or .
acceleration or termination of, or the creation in any party of the right to accelerate, .

. ‘terminate, modify or cancel, any agreement, lease, note or otlier restriction, encumbrance,
. obligation or ‘liability to which InnerSpace or the Purchaser is a party or'by which it is
" bound or to which any assets of InnerSpace or the Purchaser are sub]ect or (d) conflict

with or result in a breach of or constitute a default under any provision of the Certrﬁcate

_of Incorporatlon or Bylaws.of InnerSpace or of the Purchaser

CAPITALIZATION The authonzed capital stock of InnerSpace con51sts of 25 000,000
sha ' e:$0.0001 per share of which 16,000,000

49"

shares are expected to be issued and outstanding prior to the date the reverse split referred
to in Section 6.9 is effectuated, and 5,000,000 shares of preferred. stock, par value -
$0.0001 per share, of which none are expected to be issued or outstanding. Such issued

and outstanding shares of InnerSpace Common Stock are or will be validly 1ssued, ﬁllly .
" paid and nonassessable , , :

SEC DOCUMENTS True and complete copies of its Annual Report on Form IO-KSB

" for the fiscal year ended Febmary 28, 2002 and all Fy orms 10- QSB and 8-K ﬁled after the .
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date of such Form 10-K (collectlvely, the "SEC Documents“) are avaxlable for electronic

‘review on the EDGAR database maintained by the Securities and Exchange Commission

(the “Commxsswn") As of their respective filing dates, each of the SEC Documents
complied in all material respects with the requirements of the Securities Exchange Act of

1934, as amend.ed (the "Exchange Act"), and the rules and regulations of the Commission
.promulgated thereunder, and did not at the time they were filed with the SEC contain any
‘untrue statement of a material fact or omit to state a material fact required to be stated

4.10

411

therein or necessary in order to make the statememifﬁe‘réﬁa,_mﬁgm‘cfﬁre

circumstances under which they are made not misleading.

.ABSENCE OF CERTAIN CHANGES. _Smce the November 30, 2002 ﬁnancial

statements included in the SEC Documents, there has not been any change, which by

‘itself or in conjunction with all other such changes, has had or could reasonably be

expected to have an InnerSpace Material Adverse Effect, except as dlsclosed in the SEC _

- Documents.

FINANCIAL STATEMENTS The financial statements (mcludmg any related notes
thereto) contained in the SEC Documents (i) have beén prepared in accordance with the

. published rules and regulations of the SEC and génerally accepted accounting principles-

applied on\a consistent basis throughout the periods involved (except as may be indicated

‘-‘---;-—f——mhenntes:thereto) and (ii) fairly present the financial position of InnerSpace as of the

4.12

4.13

"dates thereof and the results of operations and cash ﬁows for the periods indicated, except
~that any unauditéd interim financial statements were or-will be subject to normal and

recurring year-end adjustments and may omit, footnote disclosuré as permitted by

regulations of the SEC.

LIABILITIES. Except as sét forth in Schedule 4. 12 InnerSpace does not have any direct
or indifect material obligation or liability (the "Liabilities") that would be reasonably

likely to have a Material Adverse Effect other than (&) Liabilities fully and adequately
reflected or reserved agamst it in the SEC Reports, and (b) Liabilities:incurred since
November 30, 2002, in the ordmary course of business. Since November 30, 2002, there -
has been no change, event, circumstance or other occurrence with respect to InnerSpace,

" its assets or properties that could reasonably be expected to have a Material Adverse
- Effect. _ .

-NO DEFAULT OR BREACH,; CONTR.ACTUAL OBLIGATIONS Except as set forth

in Schédule 4.13, InnerSpace has not received notice of a default and is not in default

ugde:,_n;m:esp_egt_tg,ma___ml_comactual obhja_on nor does any ‘condition exist

that with riotice or lapse of time or both would constitute a default thereunder.- Except as

_ described in the SEC Reports or Schedule 4. 13 all material contracts, agreements,

understandings and arrangements, whether written or oral (collectively, the "Contracts")
are valid, subsisting, in full force and effect and binding upon InnerSpace and the other

: 'parnes thereto, and InnerSpace has paid in fiill or accrued all amounts due thereunder: and

. has satisfied in full or provided for all of its liabilities and obligations thereunder, except

to the extent that the failure of any such payment or liability could not reasonably be

expected to have a Material Adverse Eﬂ‘ect To the knowledge of InnerSpace and except
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as described in the SEC Reports or Schedule 4.13, no other party to any such Contract is
in default thereunder, nor does any condition exist that with notice or lapse of time or
both would constitute a default by such other party thereunder, except, to the extent that -
such default could not reasonably be expected to have a Material Adverse Effect.

LITIGATION Except as dlsclosed in the SEC Reports or Sehedule 4, 14 there are no

415

pendmg or, to the knowledge of InnerSpace threatened at law, in equity, in arbitration or
before any governmental authority against InnerSpace or any of its property or assets
which, could reasonably be expected to have a Material Adverse Efféct.

..

INTELLECTUAL PROPERTY. InnerSpace owns or is licensed or otherwise possesse's

. “the right to use the following as required to-conduct its business as now conducted and as
. proposed to be conducted except where the failure to own, license or possess the right to

use would not have a InnerSpace Material Adverse Effect, individually or in the

. aggregate: (a) all products, tools, computer programs, specifications, source code, object
.code, graphics, devices, techniques, algorithms, methods, processes, procedures, -

packaging, trade dress, formulae, drawings, designs, improvements, discoveries;
concepts, user interfaces, "look and feel," software, development and other tools, content

.inventions {whether or not patentable or. copyrightable and whether or not reduced to

. -practicé);désigns;-logos; themes, know-how, coneeptsand-other—teehnology -that-are now,

© 4.16

or during the two years prior to the date of this Agreement have been, developed,

produced, used, marketed or sold by InnerSpace (collectively, the "InnerSpace

-Technology-Related Assets"); and (b) all intellectual property and other proprietary rights

in the InnerSpace Technology—Related Assets, including, without limitation, all trade
names, trademarks, domain names, service marks, logos, brand names and other
identifiers, trade secrets, copyrights, and domiestic and foreign letters patent, and the
registrations, applications, renewals, extensions and continuations (in whole or in part)
thereof; all goodwﬂl associated therewrth, and all rights and causes of action for '
infringement, mlsappropnanon, misuse, dilution or unfair trade practrces assoclated

' therewrth

CORPORATE BOOKS AND RECORDS InnerSpace has furmshed to the Company or
its representatives for their examination true and complete copies of (a) the Articlés of
Incorporation and Bylaws of the Company as currently in effect, including all .
amendments thereto, (b) the minute books of the Company, and: (c) the stock transfer

'books' of the Company Such rmnutes reﬂect all meetmgs of InnerSpace s stockholders

Sni

4.17 .

rnmutes accura,tely reﬂect in all matenal respects the events of and actlons taken at such
meetings. Such stock transfer books accurately reflect all issuances and transfers of

. shares of capital stock of the Company since its mceptlon

BANK ACCOUNTS. Schedule 4.17 sets forth the hames and locatrons of all banks, trust
companies, savings and loan associations and other financial institutioris at which
InnerSpace maintains safe deposit boxes or accounts of any nature and the names of all

. Persons authorized to draw thereon, make wrthdrawals therefrom or have access thereto.
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418 COMPLIANCE WITH LAWS InnerSpace is in compha.nce with all requu'ements of
o any law, regulation or rule apphcable to it or its property or assets and all orders and
consent decrees issued by any court or governmental authority against InnerSpace, except
_ to the extent that such default could not reasonably be expected to have a Material-
Adverse Eﬂ'ect InnerSpace has ail hcenses perm1ts and approvals of any govemnmerital

pemnts are m full force and eﬂ'ect and no wolatrons are or have recorded in respect of
any permit, except to the extent that the failure of any such permit to be in full force and - ‘
effect or any such violation could not reasonably be expected to have a Material Adverse

. Effect.

-4.19°- INSIDER ]NTERESTS No Stockholder or officer or director of InnerSpace has any

interest (other than as a Stockholder) (a) in any Real Property, Personal Property,
. Technology or IP Rights used in or. pertaining to the business of InnerSpace, including,
without limitation, inventions, patents, trademarks or trade names, or (b)inany :
" agreement, contract, arrangement or obligation relatmg to. InnerSpace, its present or
prospective business or its operations. Except as set forth on Schedule 4:19, there are no
agreements; understandings or proposed transactions between InnerSpace and any of its
officers, ditectors, Stockholders, affiliates or any affiliate thereof. InnerSpace and its
-—-officers-and-directors-and; to-the- lcnowledge of InnerSpace;-its-Stockholders-have-no
interest, either directly or indirectly, in any entity, including, without hmntatlon, any
' corporatlon, partnership, joint venture, proprietorship, firm, licensee, business or ,
association (whether as an employee, officer, director, Stockholder, agent, independent .
contractor, secuiity holder, creditor, consultant or otherwrse) that presently (' ) provides-

. .any services, produces and/or sells any products or product lines, or engages in any
activity that is the same, similar to or competitive with § any activity or business in which
InnerSpace is now engaged or proposes to engage; (ii) is a supplier, customer or creditor;
or (iii) has any direct or indirect interest in any asset or property, real or personal,
tangible or intangible, of InnerSpace or any property, reil or personal, tangible or
_intangible, that is necessary or desu-able for the present or currently antlclpated ﬁ.xture
conduct of InnerSpace s busmess _

420 EMPLOYEE BENEFIT PLANS Except as provxded in Sectlon 4.20, InnerSpace does
. not maintain or contribute to, or has not since its inception, maintained or contributed to,

or have any liability with respect to, any. benefit plan, arrangement, policy, program, _
agreement or commitment mamtamed by the Company sub_]ect to Tltle IV of ERISA or - .

or ERISA.

BROKERS OR FINDERS Except thh respect to BreWster Financial Group, InnerSpace
has not incurred, and will not incur, dxrectly or'indirectly, ds a result of any action taken
by or on behalf of the Company, any.liability for brokerage or finders' fees or agents'
commissions or any similar charges in connection’ w1th the Merger thls Agreement or:

any transactxon contemplated hereby « -
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422 INFORMATION SUPPLIED BY. INNERSPACE None of the mformauon supphed or

to be supplied by InnerSpace in connectior with any written consent by or meeting of the

- Stockholders (collectively, " Stockholder Materials"), including the SEC Documents, at
the date such information was supplied, contzined or will contain any untrue statement of
a material fact or omitted or will omit to state any material fact required to be-stated .
therein or necessary in order to make the statements therein, in light of the clrcmnstances
under which they are made, not materially misleading; provided, however, that

L

InnerSpace makes no representations or warrantles regarding ﬂormatlon ﬁn'mshed by or
related to the Company. ' . . .

423 FULL DISCLOSURE. No informatiorl furnished by InnerSpace or the Purchaser to the
. Company or its representatives il connection with this Agreement or the other Operative
" .Documents contains any untrue statement of a material fact or omits to state a material
. fact necessary in order to make the statements so made or-information so delivered not -

misleading.
ARTICLE 5 :
CONDI'I‘IONS PRECEDENT TO OBLIGATIONS OF INNERSPACE AND THE
PURCHASER

" ~The- obhgatrons-of InnerSpace anithekumhaser to perform and observe the covenants,
agreements and conditions hereof to be performed and observed by them at or before the Closing
shall be subject to the satisfaction of the following conditions, which may be expressly walved '
only in writing sngned by InnerSpace:

5.1 ‘ACCURACY OF REPRESENTATIONS AND WARRANTIES. The representations
E and warranties of the Company contained herein (including, without limitation,
" applicable Exhibits or Schedules) and in the other Operative Documents shall have been -
true and correct in all material respects when made and, except (a) for changes * .-
' .contemplated by this Agreement and the other Opérative Documents and (b) to the extent
that such representations and warranties speak as of an earlier date, shall be trueand -
correct as of the Closing Date in all material respects as though made on that date

52 PERFORMANCE OF AGREEMENTS The Company shall have performed inall.
material respects all obhgatlons and agreements and complied in all material respects
" with all covenants contained in this Agreement or any other Operative Document to be 4
' performed and comphed with- by it at or prlor to the Closmg ' -

5.3 COMPLIANCE CERTIFICATE InnerSpace shall have recexved a certxﬁcate of the
President and the Chief Financial Officer of the Company, dated the Closing Date, in
form and substance satisfactory to InnerSpace, certifying that the conditions to the .
obligations of InnerSpace and the Purchaser iri Sections 31,32 and 3.5 have been

' ﬁ.tlﬁlled

54 APPROVALS AND CONSENTS: All transfers of matenal pemuts or. matenal licenses
and all material- approvals of or notices to pubhc agenc1es federal state local or forelgn,
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Time, except for the convertﬂ)le promissory note, Options and other Stock Purchase

‘nghts assumed by InnerSpace pursuant to Sectlon 2.2(d).
DISSENTER RIGHTS Holders of not more than 10% of the outstanding shares of 5

Company Common Stock shall have not voted in favor of the Merger or not consented
thereto in writing and shall have delivered before the Effective Time timely written
notice of such holders' intent to demand payment as dlssentlng shareholders for such

5.13

5.14

-5.15

———————an-eSCroW agreement mthInnerSpace_onjhe_tenns descn'bed therein. -

5.16°

5.17

shares in accordance wrth Arnizona Law.

lNVESTMENT BANKING AGREEMENT " The Company shall have executed the
Investment Bankmg Agreement with Sundance Capltal Partners, LLC attached as Exhibit

5.13

-

STOCK PURCHASE AGREEMENT InnerSpace shall have executed the Stock

: Purchase Agreement with Sundance Capital Fund I, LP attached as Exhibit-5.14

providing for the issuance of 1,900,000 shares of Common Stock for the corisideration
and on the terms described therem.

SUNDANCE ESCROW AGREEN.[ENT In connectlon WIth the Stock Purchase

Agreement described at Section 5.14, Sundance Capital Fund I, LP shall have executed o

VOTING AGREEMENT. The Founders (as heremaﬁer defined), the Company and
Sundancé Capital Fund I, LP shall have executed the Voting Agreement described at

* Section 3.22. For purposes hereof, “Founders” means the shareliolders of the Company

who have signed the Votmg Agreement

SUNDANCE WARRANT AGREEMENT The Survrvmg Corpomuon shall have
‘executed the Warrant Agreement and the Registration Right Agreement relating to the

- '. . issuance of a Warrant to Suridance Capital Partnérs, LLC attached as Exhibits 5. l7(a) and
"~ 5.17(b). .

~ASSUMPTION AGREEMENT AND REGISTRATION RIGHTS AGREEMENT

Sundance Capital Fund I, LP and the Company shall have executed the Assumption .

- Agreement attached as Exhibit 5.18(a) and the Surviving Corporation shall have executed

5.20

* _the Registration Riglits Agreement attached as Exhibit 5. 18(b)

RELEASE The Survwmg Corporauon and Nova Redwood, LLC shall have executed .
the Warrant Agreemient attached as Exhibit 5.19(a) and the Company and Nova -
Redwood, LLC shall have executed the Mutual Settlement Agreement and Release
attached as Exhiblt s. l9(b) '

~VOICEAMERICA AGREEMENT. The Company and Voice Americd, LLC shall have -

executed the V01ce Amenca Agreement attached as Exhibit 5 20
33
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ARTICLE6
CONDITIONS PRECEDENT TO OBLIGATIONS OF THE COMPANY

The obiigations of the Company to perform and observe the covenants agreements and

" conditions hereof to be performed and observed by them at or before the Closing shall be subject

—— to the satisfaction of the following conditions, which may be expmsly warved only in wntmg

srgned by the Company.

6.1

6.2

63.

6.4 -

6.5
- . and all material approvals of or notices to public agencies, federa], state, local or foreign,
: the grantmg or dehvery of whrch is necessary for the consummauon of the transacnons

ACCURACY OF REPRESENTATIONS AND WARRANTIES The representations ?
and warranties of InnerSpace and the Purchaser contained herein and in the other .
Operative Documents shall have been true and correct in all material respects when made

‘and, except for (&) changes contemplated by this Agreement and the other Operative

Documents and (b) to the extent that such representations and warranties speak as of an
earlier date, shall be true and correct in all material respects as of the Closing Dateas ~
though made on that date.

PERFORMANCE OF AGREEMENTS. innerSpace and the Purchaser shall hace

- performed in all material respects all obligations and agreements and complied in all
- material respects with all covenants contained i in this Agreement or any other Operative -
s .____Document tobe performed and comphed~w1th by.them- aLcr_pnonto -the Closing.

: COMPLIAN CE CERTIFICATE The Company shall have recelved a ceruﬁcate of an

officer of InnerSpace, dated the Closing Date, substantially in form and substance

" reasonably satisfactory to the Company, certifying that the conditions to the obligations
,ofthe CompanymSectrons4 1,4.2, 4.6 and 4.7 have been fulfilled.

LEGAL PROCEEDINGS No order of any court or admmrstratwe agency shall be in
effect which enjoins, restrains, conditions or prohibits consummation of the transactions
conternplated by this Agreement or any other Operative Document, and no hngatron,
investigation or administrative proceeding shall be pendmg which would enjoin, restrain,
condition or prevent consummation of the transactions contemplated by tlus Agrcement
or any other Operative Document. L

APPROVALS AND CONSENTS All transfers of material permits or matenal hcenses

66

operatxon of the Company as now operated, shall have been obtamed, and all waltmg
periods specified by law shall have passed. All consents listed on Schedules 3.5 and
3.10.2 required in connectron with a.reverse tnangular merger shall have been obtained
and delivered. - :

COMPLIANCE WITH LAWS The consummation of the transactions contemplated by
this Agreement and the other Operative Documents shall be legally perrmtted by all laws

 and regulatrons to which InnerSpace, the Purchaser or. the Compa.ny is subject
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.67 INVESTMENT BANKING AGREEMENT. The Company shall have executed an
Investment Banking Agreement with Sundance Capital Partners, LLC attached as

Exhibit 5.13.

Purchase Agreement wrth Sundance Caprtal Fund I LP prov1dmg for the issuance :
of 1,900,000 shares of Common Stock for the consideratlon and on the terms :

. descn'bed therein.

6.9 SUNDANCE ESCROWAGREEMENT In connectron with the Stock Purchase ' o
.~ Agreement described at Section 6.8, IrinerSpace shall have executed an escrow .  °
agreement with Sundance Capital Fund I, LP on the terms described therein.

610 VOTING AGREEMENT. The Founders; the Company snd Sundance Ca,;m Fund
LLP shall have executed the Voung Agreement described at Section 3 22

6.11 SUNDANCE WARRANT AGREEMENT. The Surviving Corporation shall have
executed the Warrant Agreement and the Regjstration Rights Agreement relating to |

— the-issuanee-of'a"Warrant to Sundance Caprtal Partners, LL.C-attached-as-Exhibits
o .S l7(a)and517(b) o

6.12 ASSUMPTION AGREEMENT AND REGISTRATION RIGHTS AGREEMENT.'
' Sundance Capital Fund I, LP and the Company shall have executed the Assumption
Agreement attached as Exhibit 5.18(a) and the Survrvmg Corporation_ shall have
executed the Reglstratron Rrghts Agreement attached as Exhibit 5. 18(b)

6.13 WARRANT AGREEMENT AND MUTUAL SE’I"ILEMENT AGREEMENT .
" AND RELEASE. Tl Surviving Corporation and Nova Redwood, LLC shall have .
executed the Warrant Agreement attached as Exhibit 5.19(a) and the Company and
. . Nova Redwood, LLC shall have executed the Mutual Settlement Agreement and
! Release attached as Exhibrt 5. 19(b).

6.14 'ASSUMPTION AGREEMENT Sundance Caprtal Fund I, LP sha.ll have executed
the Assumptron Agreement attachied as Exhibit 5 18(a) '

ARTICLE 7.
'COVENANTS

~ Between the date of this Agreement and the Effectrve Time, or such. later period as set forth
m Sectrons 7.5,7.8 and 7.9, the partres covenant and agree as set forth in thrs Article 7. -

71  CONDUCT OF BUSINESS BY THE COMPANY PENDING ',I'HE MERGER. Unless..
. InnerSpace shall otherwise agree in writing, the business of the Company shall be

Ry
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conducted in and only in, and the Company shall not take any action except in, the

. ordinary cotirse of business and in a manner consistent with past practice and in
accordance with applicable law; and the Company shall use commercially reasonable

efforts to preserve intact the business organization of the Company, to keep available the

services of the current officers, employees and consultants of the Company and to

.preserve the current relanonshlps of t.he Company thh, and the goodw:l[ of, customers,

By way of amphﬁcatlon and not 11rmtatlon, except as otherwrse contemplated by this
Agreement, the Company shall not, between the date of this Agreement and the Effective:
Time, directly or mdlrectly do any of the following vmhout the prior written consent of
InnerSpace S

(a) amend or otherwise. change its Articles of Incorporatlon or Bylaws other than
to eﬁ‘ect a change in the Company $ corporate name;

®) except for the issuance of shares of Company Capital Stock upon the exercise

' or conversion of currently outstanding Stock Purchase Rights, issue, sell,
' contraot to issue or sell; pledge, dispose of; grant, encumber or authotize the
issua.nce, sale, pledge, disposition, grant or Encumbrance of (i) any assets of the .
Company, except in the ordinary course of business and in a manner consistent
~with past practice, (i) any shares of capital stock of'z anyclns‘ofﬂre'eompmy
or (iii) any options, warrants, convertible securities or other rights of any kind '
to acquire any shares of such capital stock, or any other ownership interest
(including, wrthout hnntanon, any phantom mterest) of the Company,

© declare set aside, make or pay any dividend or other distribution, payable in
" cash, stock or othér securities, property or otherwrse, with respect to any ofits -
capltal stock, _

(d) reclassify, combme split, subdivide, redeem, purchase or otherwrse acquire,
- directly or indirectly; any of its capntal stock ¢ or other securities other than as’

provided in Section 6.10;

) )] acqurre (mcludmg, without hrmtatlon, by merger, consohdatlon, or
acqursmon of stock or assets) any corporation, partnership, other business
_organization or division thereof or any material amount of assets; (ii) incur any

mdebtedness for borrowed money or issue any debt securmes or assume,

- fort, a.ny obligations of any Persorg or make any loans or advances except.in the
-ordinary course of business and consistent with past practice; (iii) enter into any
contract or agreement other than in the ordinary course of business, consistent

. with past practice; (iv) authorize. -any sirigle capital expendtture ‘which is in
.excess of $1,000 or capital expenditures-which are, in the aggregste, in excéss
of $10,000 for the Company taken as a-whole; (v) enter into any agreementin -
which the obligation of the Company exceeds $1,000 or which shall not -~ -

. terminate or be subject to termination for convenience within 30 days following
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H
.

execution; (vi) license any 'Techno_lbgy or IP Rights; or (vii) enter into or amend

ay‘contract, agreement, commitment or arrangement with respect to any matter

 set forth in this subsection (¢);

enter into or amend any employment, consulting or agency agreement, or
increase the compensation payable or to ‘become payable to any of its officers,

_emplayees, agents or consultants, or grant any severance or termination pay to, -

l‘.

®

&)

®

(k)

- respect to-thepaymentzof-accoum;s.—pay#ble and collection of accounts
. receivable); _ . o , -

. past practice;

or-enter into any employment or severance agreement with, any director, officer
or other employee of the Company, or establish, adopt, entér into or amend any
collective bargaining, bonus, profit sharing, thrift, compensation, stock option,
restricted stock, pension, retirement, deferred compensation, employment, -
termination, severance, benefit, Employee Benefit Plan or other plan,

" agreement, trust, fund, policy or arrangement for the benefit of any director,

officer or employee; provided, however, that the Company shall terminate prior

‘to any enrollment thereunder and prior to the Closing Date its Code section

401(k) plan;

take any action, other than reasonab!e'and usual actions in the ordinary course
of business and consistent with past practice, with réspect to accounting

fethods, policies or procedures (including, without limitation, procedures with.

‘make any Tax-el'ection- or settle or compromise any Tax liability,

" pay, discharge or satlsfy any claim, liability or obligation (absolute, accrued,
. asserted or unasserted, contingent or otherwise), other than the payment,’

discharge or satisfaction in the ordinary course of business and consistent with
take any action that would or is reasonably likely to result in any of the
representations or warranties of the Company set forth in this Agreement being
untrue in any material respect, or in any covenant of the Company set forthin -
this Agréement being breached, or in any of the conditions to the Merger
specified in Article 5 hereof not being satisfied; or ' Co

agree to do any of the foregoing. |

72

ACCESS TO INFORMATION; CONFIDENTIALITY. From the date hereof to the '
Effective Time, each party shall, and shall cause its officers, directors, employees and
agents to, afford the officers, employees and agents of the other party access at all .

- reasonable times to its officers, employees, agents, properties, offices, plants and other
facilities, books and records and shall furnish the other party with all financial, operating
and other data and information as the other party, through its officérs, employees or

~ agents, may reasonably request. From the date hereof until the Effective Time, each party

_shall provide the other party withits monthly and other financial as they become
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available internally, all of which ﬁnancml statements shall fairly present its financial
position and.results 6f operations as of the dates and for the periods therein specxﬁed No
investigation pursuarit to this Section 7.2 shall affect any representation or warranty in-
this Agreement of any party hereto or any condmon to the obligations of the parties

hereto.

. NO ALTERNATIVE TRANSACTIONS Unless thlS Agreement shall have been

terminated in accordance with its terms, the Company shall not, directly or indirectly,
through any officer, director, agent or otherwise, solicit, initiate or encourage the

- submission of any proposal or offer from any Person relating to any. acquxsmon or
.purchase of all or any material portion of the assets of, or any equity interest in, the -

_Company or any business combination with the Company or participate in any

- negotiations regarding, or furnish to any other Person any informatior-with respect to, or

otherwise cooperate or negotiate in any way with, or assist or participate in, facilitate or
encourage, any effort or attempt by any other Person to do or seek any of the foregoing.
The Company shall notify InnerSpace promptly if any such proposal or offer, or any

- inquiry or contact with any Person with respect thereto, is made and shall, in any such

notice to InnerSpace indicate in reasonable detail the 1dent1ty of the Person making such
proposal, offer, inquiry or contact and the terms and conditions of such proposal, offer,
mqulry or contact. The Company.agrees not to release any third party from, or waive any .

(X

7.4

15-

seek change of control of the Company) to which the Company is-a party.

NOTIFICATION OF CERTAIN MATTERS. Each party sha.ll give prompt notice to the
other parties of (a) the occurrence or nonoccurrence of any event which would be likely

- to cause any representatlon or warranty made by such party contained in this Agreement

to be untrué or inaccurate in any material respect and (b) any material failure by such
party to comply with or satisfy any covenant, condition or agreement to be complied with
or satisfied by such party hereunder; provided, however, that the delivery of any notice

. pursuant to this Section 6.4 shall not limit or othenmse aﬁ‘ect the rights or remedies

available to the partles hereunder,

FURTHER ACTION COMMERCIALLY REAS ONABLE EFFORTS Upon the terms

-and subject to the conditions hereof; each of the parties hereto shall use commercnally

reasonable efforts to take, or cause to be taken, all appropriate action, and to do, or cause

" to be done, all things necessary, proper or advisable under applicable laws and

regulations to consummate and make effective the transactions contemplated hereby

provision of, .any confidentiality or- standstill.agreement (e.g. agreement not to mvest m Or: -

. waivers, hcenses, pemuts consents approva]s authonzatlons qua.hﬁcatlons and orders

of governmental authorities and of other Persons as are necessary for the consummation
of the transactions contemplated hereby and to fulfill the conditions to the Merger. In

case dt any time after the Effective Time any further action is necessary or desirable to
carry out the purposes of this Agreement or the other Operative Documents, each party to
this Agreement shall use commercially. reasonable efforts to promptly take all such .

. "action. After the Closing, éach party hereto, at the request of and without any further cost

or expense to the other parties, will take any ﬁthher actions necessary or desuable to
38
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carry out the purposes of this Agreement or any other Operatlve Document, to vestin the
‘Surviving Corporatlon full title to all properties, assets and rights of the Company, and to
"effect the issuance of the InnerSpace Common Stock to the Shareholders pursuant to the

terms and conditions hereof

7.6 SHAREHOLDER APPROVAL The Company wﬂl seek the approval at a speclal
. : h shareholders at the earliest

practtcable date approvmg this Agreement the other Operanve Documents, the Merger
and related matters, which approval w1ll be recommended by the Board of Dlrectors of

_the Company

7.7 .. DISCLOSURE. The Company w111 furnish to its shareholders all information relatmg to
= ‘the Merger necessary to satisfy all requirements of apphcable staté and federal secuntles
laws. The Company and InnerSpace each shall be solely responsible for any statement,
- information or omission relating to it or its affiliates based on written information
. furnished by it. The Company and InnerSpace will not provide or publish to the :
Shareholders any material concerning them or their affiliates that violate the Securities .
Act or the Exchange Act with respect to the transactions contemplated hereby. .

7.8 DISSENTlNG SHARES. Prior to the Closing Date the Company shall ﬁxrmsh
- *—-—-——InnerSpace_thh ‘the name-and-address of each- Shareholdeuuho,pnor to-the-Closing, -has
requested appraisal rights pursuant to Arizona Law and the number of Dissenting Shares
owned by such Shareholder

79 - PUBLICITY No party hereto shall i 1ssue any press release or otherwxse make any
statements to any third party with respect to this Agreement or the transactions
contemplated héreby, other than the issuance by InnerSpace and the Company of a joint

" press release announcing this Agreement and the transactlons contemplated hereby or as

_reqmred by law. .

7:10 AUDITED FINANCIAL STATEMENTS. By May 31, 2003, the Company shall have.
, . exercised its best efforts to deliver to InnerSpace an audxted balance sheet, an audited
i statement of income and expenses, an audited statement of cash flow and an audited
statement of shareholders equity of the Company ds of and for the fiscal year ended
February 28, 2003. These audited financial statemeits shall not reflect any material
adverse change from the Financial Statements as, at and for the same periods.

in Sectlon 523, the Shareholder Representatlve on behalf of the Shareholders and the
Interwest Escrow Agent shall have executed and delivered the Interwest Escrow
- Agreement to InnerSpace : :

7.12 REVERSE STOCK SPLIT. Pnor to the exchange of certificates descnbed in- Sectlon 2.3,
erSpace will complete a 1 for 10 reverse stock split such that; prior to the issuance of
shares in connection therewnh, InnerSpace will have 3,500, 000 shares 1ssued and .
outstanding. .
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EMPLOYEE STOCK PLAN. As soon as pracucable, the Board of Directors of the .

-

by June 30, 2003; provided, however, that the right to terminate this Agreement
_under this subsectlon (b) shall not be available to any party (i) whose failure to

_fulﬁll or cause to be fulfilled any obligation under this Agreement has been the

calise of, or resulted in, the failure of the Effective Time to occur on or before

of any temporary restraining order (“"TRO") prohibiting or enjoining the Merger

that makes consummation of the Merger illegal or if any judgment, injunction,

consummating the Merger is entered and such judgment, injunction, order or’
decree shall become final and nonappealable; provided, however, that the party
seeking to terminate this Agreement pursuant to this subsection (c) shall have
used all reasonable efforts to remove such Judgment, m;unctlon, order or _

7.13
. Surviving Corporauon will adopt an employee stock plan, reserving for issuance
thereunder a pool of 4,666,500 ‘shares to be granted to the Surviving Corporation’s key
execitives and other individuals pursuant to the terms set forth therein.
ARTICLE 8 :
TERMINATION AMENDMENT AND WAIVE} WAIVER
8.1 TERMINATION. This Agreement may be termmated and the Merger rrlay be abandoneél
at any time prior to the Effective Time (notmthstandmg any approval of this Agreement
_by the Sha.reholders) .
(a) by mutual written consent; _
(b) by either the Combany, or IhnerSpace, if the Merger has not been cohsumrnated
«-.~-~—~——sueh=d&16_9_r:(_1_l)_f0r a period of 10 business days. aﬁer.the.expxranon by its termns
~ orarulingon any prehmmary injunction motion relanng to such TRO;
© by either the Company or InnerSpace, if there shall be any law or regulatmn
. order or decree énjoining InnerSpace the Purchaser or the Company from .
decree;
(d) bythe Company, in the event of a material breach by InnerSpace of any
: representatlon, warranty or agreement contained herein which has not been,
- cured or is not curable by Iune 30, 2003;
; representanon, warranty or agreement contamed herein w}uch has not been
- cured or is not curable by Iune 30, 2003. : .
8.2 c,FFECT OF 'I'ERMINATION In the event of the termination of this Agreement

pursuant to Section 8.1 hereof, there shall be no further obligation on the part of any party

" hereto, except that nothing herem shall reheve any party from hablhty for any wrllful
~ breach hereof. :
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AMENDMENT This Agreement may not be amended except by an mstmment in

writing signed-by InnerSpace, the Purchaser and the Company; provided, however, that -
after approval of this Agreement by the Company's shareholders, no amendment will be
made which by applicable law requires the further approval of the Company's :

- shareholders without obtaining such further approval.

'WAIVER. At any time pn’or to the Effective Time,.InnerSpace may (a) extend the time

for the performance of any obligation or other act of the Company, (b) waive any
inaccuracy in the representations and warranties of the Company contained herein or.in
any document delivered pursuant hereto, or (c) waive compliance with any agreement of
the Company or any condition to the obligations of InnerSpace and the Purchaser = -
contained herein. At any time prior to the Effective Time, the Company may (a) extend

- 'the time for the performance of any obhgatxon or othier act of InnerSpace or the
- Purchaser, (b) waive any inaccuracy in the representauons and warranties of InnerSpace

or the Purchaser contained herein or in any document delivered pursuant hereto, or (c)
waive compliance with any agreement of InnerSpace or the Purchaser or any condjtion to
the obligations of the Company contained herein. Any such extension or waiver shall be -

' valid only if set forth in an instrument in wntmg sxgned by the party-or partxes to be

bound thereby
. ARTIf‘T E9.

9.1

9.2

SURVIVAL AND INDEMZNIFICATION

' SURVIVAL. All representatlons and warranties contained in this Agreement or in the

other Operatxve Documents or in any certificate delivered pursuant hereto or thereto shall
survive the Closing for a period of 12 months after the Effective Time (the "Survival

. Period"); provided, however, that any claim based on fraud shall survive the Closing -
indefinitely. The covenants and agreements contained in this Agreement or in the other

Operative Documents shall survive the Closing and shall continue until all obligations

" with respect thereto shall have been performed or satisfied or shall have been terminated

in accordance with their terms: The waiver of any condition based on the accuracy of any

. representation or warranty, or on the performance of or comphance with any covenant or

obligation, will not affect the right to indemnification or any other remedy based on such

~ representations, ‘warranties, covenants and obhgatlons

INDEMNIFICATION BY THE HOLDERS OF INNERSPACE CAPITAL STOCK
Subject to the lumtatmns set forth in tlus Artwle 9 from and a.fter the Closmg, each
Sharehe :

vaffiliate" iy deﬁned in Rule 12b-2 of the Exchange Act) harmless ﬁ-om and agamst, and

shall reimburse the indemnified parties for, any and-all losses damages, debts, hab:lmes

_obligations, judgments, orders, awards, writs, injunctions, decrees, fines, penalties,

Taxes, costs Or expenses (mcludmg, but not limited to, any reasonable legal or accounting
fees or expenses and any Taxes or other costs or damages a.nsmg under, caused by or ,
related to Section 280G of the Code or any comparable provision of state, local or foreign -

.law) ("Losses") arising out of (i) any inaccuracy or misrepresentation in, or breach of,
any representatlon or ‘warranty made by the Company or-such-Shareholder in th.lS
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_ ‘Agreement or in any other Operauve Document or ('u) any failure by the Company or - :
such Shareholder to perform or comply, in whole or in part, with any covenant or
-agreement in thxs Agreement or m any other Operatlve Document. - -

9.3 THRESHOLD AND LIMITATIONS,; ADJUSTMENT OF MERGER
CONSIDERATION

(a) Innerspace each Shareholder and the Company, as the case may be shallﬁf"ﬁ‘

.. entitled to receive any indemnification payment with respect tq any claims for
indemnification under this Article 9 ("Claims") until the aggregate Losses for
which the indemnified parties would otherwise be entitled to receive

~ indemnification exceed $25,000 (the "Threshold"); providéd, however, that
- - . once such aggregate Losses exceed the Threshold, the indemnified parties shall
' ~ be entitled to indemnification for the aggregate amount of all Losses without

regard to the Threshold ,

®) - (i) Except for Losses based upon a claim of ﬁ'aud, the obhganon of the -
‘ Shareholders to indemnify InnerSpace under Section 9.2 shall be InnerSpace's
sole remedy under this Agreement or under any other Operatwe Documeént
‘ .. -agdinst the Shareholders. Except as otherwise provided in Séctions 9.5(b)(ii)
" i ——— and-9.5 (b)(m) such indemnity obligations shall be limited to 10% of the Base
: Amount in the aggregate (the “Initial Loss Limit"), and at no time shall such
indemnity obligations of any Shareholder excwd‘such Shareholder's pro rata
portion of the Interwest Escrow Shares constituting the Initial Loss Limit (as
determined in accordance with Section.9.5(d) below). (ii) Notwithstanding any
other provision of this Agreement to the contrary, the indemnity obhgahons of.
the Shareholders under Section 9.2 for Losses (A) based upon claims arising in
- ‘connection with Section 3.14 and (B) relating to any third-party with whom the
- Company has executed a nondisclosure or similar agreement shall be limited to
- the Interwest Escrow Shares; and at no time shall any- Shareholder’s indemnity .
* obligations under Section 9.2 exceed such Shareholder's pro rata portion of the
- . Interwest Escrow Shares (as determined in accordance with Section 9. S(d)
' : ‘below). (iii) Notwithstanding any other provision of this Agreement to the
- contrary, the indemnity obligations of the Shareholders under Secnon 9.2 for
Losses based upon claims of fraud shall not be hmlted S

: '(c) -An mdemmfymg party shall not be obhgated to defend and hold harmless an
. with respect to any .

.' ~clalms made by the indemnified party after the expiration of the applicable t1me S
- . period as set forth in Section 9.1 hereof. Notwithstanding the foregoing,
.indemiity may be sought after the expiration of the Survival Period pursuant to
" this Article 9 if a Claim Notice (as defined in Section 9:5(a) hereof) shall have
been delivered to the mdemmfymg party prior to the expiration of the Survival
- Period. .

4

PATENT
REEL: 019840 FRAME: 0667



Best Available Copy

(d) The mdemmﬁcatlon obhgatxons of the Shareholders under this Article 9 shall
be satisfied by means of the release from escrow to InnerSpace of Interwest )
Escrow Shares in accordance with the provisions of the Interwest Escrow
.Agreement. The number of Interwest Escrow Shares to be released from escrow
to InnerSpace in payment of any Claims shall be determined by dividing (x) the
aggregate dollar amount of such Claims by (y) the Closing Price. The aggregate

f such release to InnerSpace of Interwest

9.4

95"

Escrow Shares shall be deemed to reduce the total Merger Consideration
otherwise payable to the Shareholders pursuant to Section 1.7 of this '
Agreement. Any such Claims shall be deemed to reduce the Interwest Escrow
Shares, pro rata withree‘pect’to-eaeh Shareholder, as determined by reference to
the number of shares comprising the Merger Consideration such Shareholder is
entitled to receive in the Merger as compared to all other Shareholders;
provided, however, that any Claims paid with respect to any Loss related to any

| representatlon, warranty, covenant or agreement of a Shareholder shall not
result in a pro rata reduction of the Interwest Escrow Shares but sha.ll reduce
only the Interwest Escrow Shares of such Shareholder :

INDEMNIFICATION BY INNERSPACE AND PURCHASER. Subject to'the
hmrtatrons set forth in tlus Artlcle 9 from and after the Closing InnerSpaee and

| ‘.drrectors a.nd aﬁhates (as “affiliate” is defined in Rule 12b-2 of the Exchange Act (the :
“Company”’) harmless from and against, and shall reimburse Shareholder ¢r Company
. for, any and all losses, damages, debts, liabilities, obligations, judgments, orders, awards,

writs, injunctions, decrees, fines, penalties, Taxes, costs or expenses (including, but not

limited to, any reasonable legal or accounting fees or expenses and any Taxes or other.

CcOsts or damages ansmg under, caused by or related to Section 2806 of the Code or
compa.rable provision of state, local or forelgn law) (“Losses”) arising out of (i) any

- inaccuracy or misrepresentation in, or breach oﬁ any representation or warranty made by .
- InnerSpace or Purchaser in this Agreement or in any other Operative Document or (ii)-

any failure by InnerSpace or Purchaser to perform or comply, in whole or in party, with -
any covenant or agreement in thrs Agreement or in any other Operative Document.

PROCEDURE F OR INDEMNIFICATION

(a) An indemnified party shall glve written notice (the. "Claim Notice") of any
Cla1m for mdemmﬁcatron under thrs Artlcle 9to the mdemmfymg party

_ claxm by a thrrd party (a “Th1rd Party Clarm") or, 1f such C1a1m is not m respect
of a Third Party Claim, reasonably promptly after the discovery of facts upon - -
.- which the indemnified party mtends to base a Claim for mdemmﬁcatlon
" ‘pursuant to thrs Article 9.5. _

(b) The procedures to be followed by the mdemnlﬁed party with respect to
contesting whether a Claim is an indemnifiable Clmm shall be as set forth in the’

- Interwest Escrow Agreement
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()] Subject to the rights of or duues to any insurer or other third party havmg
potential liability therefor, the indemnifying party, shall have the right, upon
written notice to the mdemmﬁed party within 30 days after receipt of the notice' -
from the indemnified party of any Third Party Claim, to assume the defense or

-handling of such, Third Party Claim, at the indemnifying party's sole expense,

in which case the provisions of Section 9:5(c)(ii) hereof shall govern; provided, .

S

" however, that, notwithstanding the foregoing, the indemnified party may elect.
_to assume the defense and handle any such Third Party Claim if it determines in,

good faith that the resolution of such Third Party Claim could result in an
adverse impact on the business, operations, assets, liabilities (absolute, accrued,
contingent or othermse), condition (ﬁnancxal or otherwise) or prospects of
indemnified party, in which case thé provisions of Section 9.5(d)(ii) hereof -
shall govern. (ii) The indemnifying party, on behalf of the indemnifying pany
shall select counsel reasonably acceptable to the indemnified party in
connection with conducting the defense or handling of such Third Party Claim,
and the indemnifying party shall deféend or handle the same in consultation with .

‘the indemnified party and shall keep the indemnified party timely apprised of
: the status of such Third Party Claim. The mdemmfymg party shall not, without

the prior written consent of the indemnified party, agree to a settlement of any
Third-Party Claim;-unless-(A)-the settlethent provides an unconditional release_
" and discharge of the indemnified party and the indemnified party is reasonably -

" satisfied with such discharge and release and (B) the indemnified party- shall not

have reasonably.objected to any such settlement on the ground that the

' circumstances surrounding the seftlement could result in an adverse impact on

@

the business, operations, assets, liabilities (absolute, accrued, contingent or

.othermse), condition (financial or otherwise) or prospects of the indemnified
party. The indemnified party shall cooperate with the indemnifying party and

shall be entitled to participate in the defense or ha.ndlmg of such Third Party
Claim W1th its own counsel and at its own expense. N

@) If (A) the indemnifying party does not give written notice to the indemnified -
party pursuant to Section 9. S(c)(x) within 30 days after receipt of the notice

* from the indemnified party of any Third Party Claim of the indemnifying

party's election to assume the defense or handling-of such Third Party Claim or
(B) indemnified party elects to assume the defense arid the handhng of such

"Thud Pa.rty Clalm pursuant to Sectlon 9. 5(c)(1) the prows:ons of Secuon

" mdemmfymg pa:ty 's expense (whxch shall be paid from time to time by the

indemnifying party, on belialf of the indemnifying party, as such expenses are
incurred by the indemnified party), select counsel, after consultation with the

:mdemmfymg party, in connection with conducting the defense or handling of
such Third Party Claim and defend or handle such Third Party Claim in such

. manner as the mdemmﬁed party may deem appropriate; provided, however, -

' that the indemnified party shall keep the indemnifying party timely apprised of

the status of such Third Party Claim and shall not settle such Third Party C1a1m
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‘without the prior written consent of the indemnifying party,.which consent shall
not.be unreasonably withheld. If the indemnified party defends or handles such

Third Party Claim, the indemnifying party shall cooperate with the indemnified
party and shall be entitled to participate in the defense or handling of such
~ Third Party Claim with its own counsel and at its own expense.

' REMEDIES; SPECIFIC PERFORMANCE. Except as otherwise provided, the

"10.1

"contained herein. Notwithstanding the preceding sentence, each of the parties
. acknowledges and agrees that the other parties hereto would be damaged irreparably in -

indemnification provisions of this Article J are the sole and exclusive remedy of any
party to this Agreement for a breach of any representation, warranty or covenant

N
i

the event any of the provisions of this Agreement are not performed in accordance with

‘their specific terms or otherwise are breached: Accordingly, each of the parties hereto

agrees that the other parties hereto shall be entitled to an injunction to prevent breaches of
the prowsxons of this Agreement and to enforce spec:ﬁcally this Agreement and the terms
and provisions hereof (including the indernification provisions hereof) in any competent .
court having jurisdiction over the parties, in addition to any other rexnedy to which they
may be entltled at law or in equlty

ARTICLE 10
_GENERAL .

EXPENSES. Provided the transactions contemplated by this Agreement are
consummated, the Surviving Corporation shall pay all fe¢s and expenses (including,

" without fimitation, legal and accounting fees and expenses) incurred by the parties hereto

10.2

incident to the negotiation, prepa.ratxon and execution of this Agreement and the other
Operatlve Documents. : -

NOTICES Any notice, request or demand desired .or requn'ed to be gwen hereunder
shall be in wntmg ngen by personal delivery, confirmed facsimile transmission, or

" overnight courier service, in each case addressed as respectively set forth below or to

such other address as any party shall have previously designated by such a notice. The
effective date of any notice, request or demand shall be the date of personal delivery, the
date on which successful facsimile transmissionis confirmed or the date actually
delivered by a reputable overnight courier service, as the case may be, in each case

- properly addressed as provided herein and with all charges prepaid.

TQ INNERSPACE OR THE PURCHASER:

“InnerSpace Corporation .
6595G Roswell Road, Suite 222
Atlanta, Georgia 30328
Attention: Chief Executive Officer -

With a copy to:
.45
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Robert D. Arkin, P.C. . .

" 6595G Roswell Road, Suite 222 ‘ -
Atlanta, GA. 30328 :
Attention:. Robert D. ‘Arkin

TO THE COMPANY:

SurfNet Media Group, Inc. . L
2245 West University Drive, Sulte 9 . . . o
" Tempe, AZ 85281

Attention: President _

. With a copy to: |

- Lerch & DePrima, P.L.C. -
1700 E. Thomas Road, Suite B
Phoenix, AZ 85016 '
Attent:on Anthony E. DePrlma

1 0-3—SEVERABH..ITY If any term. or_other_provxsmn of this Agreement is invalid, illegalor .

mcapable of being enforced by any rule of law, or pubhc policy, all other conditions and
provisions of this Agreement shall nevertheless remain in full force and effect so long as -
the economic or legal substanice of the transactions contemplated hereby is not affected in

. any manner adverse to any party. Upon such determination that any term or other

- provision is invalid, illegal or incapable of being enforced, the parties hereto shall
negotiate in good faith to modlfy this Agreement so as to effect the original intent of the -

. parties as closely as possible in a mutually acceptable manner in ordér that the
transactions contemplated hereby be consummated as originally contemplated to the
ﬁ.lllest extent pos31ble ,

- 10.4 ENTIRE AGREEMZENT This Agreement and the other Operatzve Documents constitute iy
the entire agreement among the parties with respect to the subject matter hereofand - = -
‘thereof and supersede all prior agreements-and undertakings, both written and oral,

among the parties, or any of them, with respect to the subject matter hereof and thereof.’

10.5 ASSIGNMENT. This Agreement shall not be a351311ed pnor to the Closmg by operation
-of] .amo:.othemnse :

10.6 PARTIES IN INTEREST. This Agreement shall be bmdmg upon and i inure solely to the
benefit of the pames hereto.and their respective successors, heirs, legal representatlves
“and pemntted assigns, and nothing i this Agreement, express or implied, is intended fo.-.
or shall confer upon any other Person any right, benefit or remedy of any nature
whatsoever under or by reason of tlus Agreement

. 46 .
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GOVER.NING LAW. 'I'hrs Agreement shall be governed by, and construed in
‘accordance with, the laws of the State of Delaware applicable to contracts executed in
and to be performed in that state. All actions and proceedings &rising out of or relatmg to
"this Agreement shall be heard and determined in any Delaware court.

.HEAD]NGS The descnptlve headmgs contamcd in thrs Agreement are mcluded for

10.10

10.9

mterpretatlon of thxs Agreement

COUNTERPARTS. This Agreement may be executed and delivered (mcludmg by
facsimile transmission) in one or more counterparts, and by the different parties hereto in
separate counterparts, each of which when executed and delivered shall be deemed to be
-an original but all of which taken together shall constitute one and the same. agreement.
To expedite the process of entering into this Agreement, the parties acknowledge that
Transmitted Copies of this Agreément will be equivalent to original documents until such
time as ongmal documents are completely executed and delivered. "Transmrtted Copies"
will mean copies that are reproduced or transmitted via photocopy, facsimile or other
process of complete and accurate reproductron and transnussxon. \

WAIVER DF JURY TRIAL. Eachof InnerSpace, the Company and the Purchaser

.....hereb.prreymably waives all right to trial b‘“‘ir‘r?'in‘in?y:'actxon,.proceedmg or

 counterclaim (whether based on contract, tort or otherwise) arising out of or relatmg fo ]
this Agreement, the transactions contemplated hereby or-the actions of such parties in the
negotiation, adnumstratlon, performance and enforcement hereof .
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IN WITNESS WHEREOF the partxes hereto have entered into and s1gned this Agreement and
Plan of Merger as of the date and year first above wntten '

INNERSPACE CORPORATION

va—bm

Robert D. Arkm,
Chief Executive Officer

-<—

SURFNET NEW MEDIA, INC.
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