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PAPWORTH HOSPITAIL NHS )
FOUNDATION TRUST
¢“Trust™)

and

HEALTH ENTERPRISE EAST LIMITED (2)
(“HEE*)

and

P3 MEDICAL LIMITED G3)
(*Licensee™)

EXCIUSIVE PATENT, DESIGN RIGHT
AND
NON-EXCLUSIVE KNOW-HOW
LICENCE AGREEMENT

Project No: GHO-081-06

Date Primeid: 7 August 3007
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THIS AGREEMENT dated 76 Seaphriabe2l™ 2007 is between:

1) Papworth Hospital NHS Foundation Trust of Papworth Hospital, Papworth
Everard, Cambridge, Cambridgeshire, CB23 3RE {the "Trust");

2) Health Entetrprise Bast a company limited by guarantee (Company Number:
05285665) whose principal place of business is Papworth Hospital, Papworth
Everard, Cambridge CB23 3RE (“HEE™); and

3) P3 Medical Limited a company incotporated in England and Wales (Company
Number: 01072913) whose registered address is 1 Newbridge Close, Bristo],
BS4 4AX (the "Licensee™).

RECITALS;

A) The Trust inventor and advisor specified in Schedule 1 have developed
technology relating to endotraches] tubes, including the Patents, Design Rights
and the Know-how and they have assigned to the Trust all their inteliectual
property rights in the Patents, Design Rights and the Know-how.

B) The Licensec wishes to acquire rights under the Patents and Design Rights
along with using the Know-how for the development and commercialisation of
Licensed Produets in the Field and in the Tenitory, in accordance with the
provisions of this Agreement.

C)  The Trust wishes to procure the development and commercialisation of the
Licensed Products in the Field and in the Termitory to benefit patients.

D) The Trust has authorised HEE to act as its exclusive agent for the purpose of
licenging the Patents, Design Rights, Know-how mnd related intellectual
praperty rights and has authorised HEE to collect any payments due under the
terms of this Agreement.

IT 1S AGREED as follows:

1 Definitions and Interpretations
1.1 In this Agreement, the following words shall have the following meanings:

Active Marketing Undertaking an ongoing programme of activities to
place the Licensed Products on the market in the
relevant territory and building up a copsistent
reasonable level of sales of the Licensed Product in
such territory. Such activities shall include but are not
limited to advertising and promotional activities and
either establishing a branch or maintaining a

Copyright © 2007 Health Enterprise Eaxt Page 2 of 31
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Anniversary

Commencement Date

Counfidential Information

Design Documents

Design Rights

Field

Know-how

improvement

Inventor(s)

Licensed Products

Licensed Technology

Net Sales Value

Capyright Q2007 Menth Enterprise East

BARKER BRETTELL PAGE

distribution depot in the rslevant territory.
An anniversary of the Commencement Date.
Monday 13%* August 2007.

The Xnow-how and any information marked
confidential obtained directly or indirectly by one Party
from the other Party.

Any record of the design, whether in the form of a
drawing, a written description, a photograph or a model
embodying the design, listed or referred to in Schedule
2.

Any utiregistered or registered design right or rights to
which either party may now be, or may subsequently
becorue, entitled in or in respect of any design recorded
or embodied in the Design Document(s) and any and all
registered design right applications listed or referred to
in Schedule 1 together with any design rights granted
pursvant to the applications and any continuations,
continuations in part, extensions or reissues that derive
priority from the foregoing.

Endotracheal tube products.

Technical information relating to the inventions in the
Field as identified in Schedule 1 under the supervision
of the Principal Investigator and relating directly to the
inventions claimed in the Patents and the configurations
claimed in the Design Rights.

Any input, enhancement, alteration or modification 1o
the Licensed Product or its method of manufacture.

Dr Sunit Ghosh and Mrs Susan Ghosh.

Any product, process or use which incorporates, or the
development of which makes use of, any of the
Licensed Technology.

The Patents, Design Rights and the Know-how.
In respect of a Licensed Product, cither:

{a) the sales value of the Licensed Products
invoiced to an independent third party in an

Page 3 of 31
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Parties

Patents

Payment Period
Principal Investigator

Regulatory Approval

Royalty

Sub-Licence Income
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arm’s iength transaction, sale, licence, rental or
other disposal of the Licensed Product’s to
independent third parties exclusively for money
or;

b) the sales value that would have been invoiced if
such sale, licence, rental or other disposal of the
Licensed Product it had been such a trangaction
to an independent third party

and in both cases without deduction of any
commission paid to any third patty but less the
following permitted deductions:

(i) related arm's length trade discounts or
credits given; and

(ii))  provided the amounts are separately
charged on the relevant invoice, any
related costs of packaging, insurance,
carriage and freight, any value added tax
or other sales tax, and any import duties
ot similar applicahle government levies.

The Trust, HEE and the Licensee, and "Party" shall
wean any of them,

Any and all patents and patent applications listed or
referred to in Schedule ] together with any ensuing
national or regional applications, or patents granted
pursuant to the applications, along with any
continuations, continuations in  parl, exlensions,
reissues, divisions, substitutions, confirmations,
revalidations, renewals, additions and supplementary
protection certificates that derive priority from the
foregoing.

The payment periods specified in Scheduic 4.

Dr Sunit Ghosh, Consultant Anaesthetist.

All approvals (including without limitation pricing and
reimbursement approvals), licenses, registrations or
authorisations of all relevant regulatory authorities
necessary for marketing and sale of a Licensed Product
in the relevant territory.

The royalty specified in clause 5.3,

Any payment due from a sub-licensee of the Licensed

Page 4 of 31
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Technology to the Licensee excluding royalties on

Licensed Products.
Term The period specified in clavse L1.1.
Territory Worldwide.

1.2 In this Agreement {except where the context otherwise requires):

{a) any referegee to a clause or schedule is to the relevant clause or
schedule of or to this Agreement and any reference to a sub-clause or
paragraph is to the relevant sub-clause or paragraph of the clause or
schedule in which it appeats;

(b) the clause headings are included for convenience only and shall not
affect the interpretation of this Agreement;

(c) any reference to “person™ or “persons” includes natural persons, firms,
partnerships, companies, corporations, assaciations, organisations,
govemments, states, foundations and trusts (in each case whether or
not having separate legal personality);

{(d) the singular includes the plural and vice versa; and

(e) words preceding "include", "includes”, "including" and “included”
shall be construed without limitation by the words which follow those
words.

1.3  The schedules form part of this Agreement. If a provision of a schedule is
inconsistent with a provision of this Agreement, the latter prevails.

2 Grant of vights

2.1 Subject to the provisions of this Agreement the Trust hereby grants to the
Licensee:

(a) an exclusive licence under the Patents and Design Rights, with the
right to sub-license subject to clause 2.3 below, to develop,
manufacture, have manufactured, use and sell Licensed Products only
in the Field in the Territory; and

) a non-exclusive licence to use the Know-how, with the right to sub-
license subject to clause 2.3 below, to develop, manufacture, have
manufactured, use and sell Licensed Products only in the Field in the
Territory.

22  The Parties shall execute such formal licences as. may be necessary or

Copyright 822007 Health Eaivrprise. East P age 5 0f31
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appropriate for registration with Patent Offices and other relevant authorities
n particular territories. In the event of any conflict in meaning between any
such licence and the provisions of this Agreement, the provisions of this
Agreement shall prevail. Prior to the execution of the formal licence(s) (if
any) referred to in this clause, the Parties shall so far as possible have the same
rights and obligations towards one another as if such licence(s) had been
granted. The Parties shall use reasonable endeavours {o ensure that, to the
extent permitted by relevant authorities, this Agreement shall not form part of
any public record.

The Licensee shall be entitled to grant sub-licences of its rights under this
Agreemest to any person, provided that:

(a) the sub-licence shall include tesms which are equivalent to the
obligations and limitations (including limitations of liability) which
apply to the Licensee under this Agreement;

(b) the sub-licence shali tenminate automatically on the termination of this
Agreement for any reason;

(© within 30 days of the grant of any sub-licence the Licensee shall
provide to the Trust a true copy of it; and

{d)  The Licensee shali be responsible for any breach of the a sub-licence
of its rights under this Agreement by the relevant sub-licensee, as if the
breach had been that of Licensee under this Agreement, and the
Licensee shall indemnify each of the Trust and HEE against any loss,
damages, costs, claims or expenses which are awarded against or
suffered by the Trust or HEE as appropriate as a result of any such
breach

The Trust reserves for itself an irrevocable, world-wide, royaity-free, non-
exclusive right to use the Patents and Design Rights in the Field for non-
conunercial research, publication and teaching.

Except for the rights expressly set out in this Agreement, no licence is granted
and all rightg, title and interest in and to the Licensed Technology throughout
the world now or hereafter are and shall remain the exclusive property of the
Trust.

Know-how and confidentiality

Upon the Licensee’s reasonable request, the Trust shall arrange for the
Principal Investigator to supply the Licensee with all Know-how in his
possession that the Trust is at liberty to disclose and that has not previously
been disclosed and which is reasonsbly necessary or desirable to enable the
Licensee to undertake the further development of the Patents and Design
Rights. The method of such supply shall be agreed between the Principal

Copyrisghi € 2007 Health Enterprise East Page G of 3l
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Inyestigator and the Licensee but shall not require the Principal Investigator to
undertake more than two (2) man-days of work, unless otherwise agreed in
writing between the Parties. If 1t is agreed that the Principal Investigator shall
travel to the Licensee’s premises in connection with such supply, the Licensee
shall reimburse all travel (at business class rates), accommodation and
subsistence costs incurred,

32  No Confidential Information disclosed by one party (“Disclosing Party™) 1o
the other party {*“Recipient Party”) under this Agreement may be disclosed by
the Recipient Party to uny person except:

(a) employees, officers, directors, auditors, or subcontractors of the
Recipient Party requiring the Confidential Information for the purposes
of this Agreement;

(b) with the prior written consent of the Disclosing Party which consent
tnay be given or withheld in its absolute discretion;

{©) 10 actual or potential customers or sub-licensees for Licensed Products
in so far as such disclosure is necessary to promote the sale or use of
Licensed Products;

) if the Recipient Party is required to do so by law or stock exchange; or

{€) if the Recipient Party is required to do go in connection with legal
proceedings relating to this Agreement.

3.3  No Confidential Information of the Disclosing Party may be used by the
Recipient Party for any purpose other than the performance of the Recipient
Party’s obligations or the exercise of the Recipient Party’s rights under this
Agreement.

34 Any party disclosing information under clause 3.2¢a), 3.2(b) or 3,.2(c) must use
all reasonable endeavours to ensure that persons receiving Confidential
Information from it

(a) do not disclose or use the information except in the circumstances
permitted in clauses 3.3 and 3.4; and

) sign a written confidentiality undertaking in terms as least as restrictive
as.that binding the Recipient Party.

3.5 Clauses 3.2, 3.3 and 3.4 do not apply to Confidential Information which:
(a) is in or becomes part of the public domain other than through breach of
this Agreement or an obligation of confidence owed to the Disclosing
Party;

{b) the Recipient Party cen prove by contemporancouys written

Copyright € 2007 Hualth Entenprise East Pagc 7 of 31
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3.7

4.1

3.1

52

53

documentation was already known to it at the time of disclosure by the
Disclosing Party (unless that knowledge arose from disclosure of
information in breach of an obligation of confidence);

The Recipient Party must return o the Disclosing Party all documients or other
materials containing or referring to Confidential Information (other than the
Know-how) which are in its possession, power or controi or in the possession,
power or control of persons who have received Confidential Information from
it under clause 3.2(a), 3.2(b) or 3.2(c) at any time if requested to do so by the
Disclosing Party.

The provisions of clauses 3.2 to 3.7 inclusive will remain in force for a period
of ten (10) years from the Commencemeni Date of this Agrecment.

Improvemeunts

in the event that the Licensee shall at any time make an Improvement then the
Licensee shall:

() grant to the Trust an irrevocable, perpetual, non-exclusive, world-wide,
rovalty free licence to use such Improvement; and

(i) promptly notify the Trust in writing giving details of such
Improvement and provide to the Trust such information or
explanations as the Trust may reasonably require to be able to
effcctively to utitise the same.

Payments

The Licensce shall pay to HEE on behalf of the Trust the sum of £3621.60 +
VAT in reimbursement of external receipted costs in connection with
obtaining design right protection in the territories of China, India and Japan
prior to the Commencement Date.

The Licensee shall not accept and shall ensure that its sub-licensees do not
accept, without the prior written consent of the Trust, any non-monetary
consideration for any Licensed Product.

The Licensee shall pay royaltics to HEE on behalf of the Trust as calculated in
accordance with this clause 5.3 in respect of each sale, licence, rental or other
disposal (for the purposes of this clause 5.3, each a “Sale”) of a Licensed
Product. All such royalties, subject to clause 5.4 below, shall become payable
upon the earlier of the date of the relevant invoice for such Saje and the date
when the relevant Licensed Produet is supplied to the customer. The royalties
shalf be calculated as follows:

Copytghe £ 2007 Health Emterprive East Page 8 of 31
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(a)  in respect of each Sale of a Licensed Product by the Licensee
{excluding Sales to a sub-licensee) in the relevant Payment Period:
10% of the Net Sales Value of such Licensed Product; and

(b)  in respect of each Sale of a Licensed Product by a sub-licensee of the
Licensee in the relevant Payment Period: 10% of the Net Sales Value
of such Licensed Praduct.

Not withstanding the foregoing, if the Licensee reasonably determines that the
amount of Royalties payable under this clause 5.3 is such that it is not
economically viable for the Licensee to continue manufacturing and supplying
Licensed Products, then the Licensee shall be entitled to require that the Trust
discuss in geod faith amendments to the royalty calculations set out above
such that continuation of this Agreement is economically viable for the
Licenses,

The Licensee shall bave no obligation to pay Royalties to HEE uniil either:

(2) expiry of the period of 3 years from the Commencement Date of this
Agreement; or

(b) the total Royalties calculated pursuant to clause 5.3 equal £18,621.60.

Following the earlier of (a) or {b) above the Licensee shall pay all Royalties to
HEE, on behalf of the Trust, in accordance with clause 5.3,

The Licensee shall pay HEE on behalf of the Trust:
(a) 50% of all upfront fees received as Sub-Licence Income;
{b) 50% of milestone payments received as Sub-Licence Income; and

) 50% of any other Sub-Licence Income not included in sub-clauses (a)
or {b).

The Licensee shall be respomsible for collecting and paying to HEE all
payments due to the Trust in respect of sub-licensing, including Royalties.

All consideration and any other monies due under this Agreement are
exclusive of Value Added Tax which where appiicable shall be paid by the
Licensee to HEE. All payments shall;

(1) be made in pounds sterling by telegraphic transfer to the
account of Health Enterprise Bast Limited at Barclays Bank Plc
of West Anglia Business Banking, PO Box 421, 1 Church
Street, Peterborough, PEl 1QP, sort code 20-43-63, account
number 10704814;

Copyright @ 2007 Health Enterprise East ',Pagc 9 of31]
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(ii) in the event of a change in the national currency of the United
Kingdom, be converted from pounds sterling into the new
national currency of the United Kingdom at the buying rate of
such new cwrency as quoted by Barclays Bank ple in London
on the day when such currency change comes into force;

(iii)  in the case of monies received by the Licensee from sales or
sub-licensing in a cumrency other than pounds sterling, be
calculated in the other cumrency and then converted ito the
national currency of the United Kingdom at the buying rate of
such other currency as quoted by Barclays Bank plc in London
as at the close of business on the last business day of the
Payment Period with respect to which the payment is made;

(iv) be made by the due date, failing which HEE may charge
interest on any outstanding amount on a daily basis at 3%
above Barclays Bauk plc base lending rate then in force or
under the Late Payment of Commercial Debts (Interest) Act
1998, whichewver shall be the more favourable to the Trust; and

() be made without deduction of income tax or other taxes charges
or duties.

All payments shall be made in accordance with Schedule 4 Part B and each
payment shall be accompanied by a financial report in the form set out in
Schedule 4 Part A. Such reports shall include details of payments due in
respect of sub-licensing.

The Licensee shall report to HEE the date of first sale of a Licensed Product
within GO days of ¢ccurrence.

The Licensce shall keep at its normal place of business all information used to
calculate payments due to HEE under this Agreement including detailed and
up to date records and accounts showing the quantity, description and value of
Licensed Products sold by it its sub-licensees, and the amount of sub-licensing
revenues other than Royalties received by it in respect of Licensed Products,
on a country by country basis. The Licensee shall kecp these records separate
ot otherwise make them exiractable easily from its other business records and
shall not dispose of them until after the sixth anniversary of their creation.

The Licensee shall make such information available, on reasonable notice, for
audit during business hours by an HEE duly authorised representative for the
purpose of verifying the accuracy of any report given by the Licensee to HEE
under this clause 5. The representative shall be required to keep confidential
all information leamnt during any such inspection, and to disclose to HEE and
the Trust only such details as may be necessary to report on the accuracy of
the Ticensee’s financial reports. The Trust shall be responsible for the
representative’s professional charges unless the representative certifies that
there is an inaccuracy of more than 5 % in any financial statement, in which

Copyeight £ 2007 Healeh Enterprize East Paga 10 of 31
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case the Licensee shall pay his charges in respect of that inspection. The
Licensee shall pay any undempayment reported by the representative within 30
days of receipt of a Trust invoice requiring payment for the same.

5.12 The Licensee shall ensure that the Trust has the same rights as those sel out in

clause 5.10 and clause 5.11 in any sub-licence of the Licensed Technology
granted pursuant {o this Agrecment.

6 Commercialisation obligations and reports

6.1 The Licensee shall use reasonable endeavours to deveiop and commercially
expleit the Licensed Technology.

6.2  The Licensee shall use reasonable endeavours to meet the following minimum
sales targets in respect of the Licensed Products by the dates specified in the

table below!
Minimum Sales Target (Aggregate Net Sales
On the Anniversary in | Value from Commencement Date to relevant
Arniversary)
2009 1 £ 120,000
2010 £ 292,000
2011 £ 1,460,000

If the Licensee does not meet the minimum sales targets by the relevant dates
specified, the Trust may in its absolute discretion:

{i) terminate this Agreement forthwith on written notice to the Licensee;
or

(i) terminate the righis granted to the Licensee under clause 2.1 in respect
of any part of the Teritory as the Trust so wishes; or

(iii)  terminate the exclusivity of the rights granted to the Licensee under
clause 2.1(a) (such that the Licensee’s licence under the Patents and
Design Rights is non-exclusive) in respect of any part of the Territory
as the Trust so wishes.

6.3  The Licensee shall:
(i) use all reasonable endeavours to obtain Regulatory Approval in the
United States and Japan within 3 years of the Commencement Date;
and

(ii) undertake Active Marketing of the Licensed Products in the United
States and Japan within 3 years of the Commencement Date,

Copyright & 2007 Health Emterprise East Pﬂgc 11 of 31
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If, upon expiry of the period of 3 years from the Commencement Date, the
Licensee has failed to obtain such Regulatory Approval or, in the Trusts
reasonable opinion, has failed to fulfil such Active Marketing, the Trust may
in its absolute discretion terminate the licence granted in clause 2.1 in respect
of the United States and Japan.

Without prejudice to the generality of the Licensee’s obligations under clause
6.1, the Licensee shall send HEE within 30 days of each Anniversary an
updated, written development plan, covering as a minimum the 12 months
preceding the Anniversary and the 12 months following it. The report shall
show:

(a) the projected and actual dates of first sale of a Licensed Product;

) actions taken to aitain Regulatory Approval and Active Marketing in
the United States and Japan;

©) all past, current and projected activities taken or to be taken by the
Licensee to bring Licensed Products to market and maximise the sale
of Licensed Products in the Temitory

(@) and any Sub-Licence Income invoiced or received.

HEE and the Trust’s receipt or approval of any such plan shall not be taken to
waive or qualify the Licensee’s obligations under clause 6.1.

If the Trust considers at any time during the Term that the Licensee has
without legitimate reason failed to use reasonable endeavours to develop and
commercially exploit the Licensed Technology, the Trust shall be entitled to
refer to an independent expert the following questions:

(2)  whether the Licensee has acted diligently; and if not

) what specific action the Licenses should have taken ("Specific
Action™) in order to have acted diligently.

The independent expert shall be appeinted in accordance with the provisions
of Schedule 3 and his decision shall be final and binding on the Parties.

If the expert determines that the Licensee has failed to comply with its
obligations under this clause §, and if the Licensee fails to take the Specific
Action within 3 months of the expert giving his decision in accordance with
Schedule 3, the Trust shall be entitled, by giving, at any time within 3 months
after the end of that 3 month period, not less than 21 days’ notice to terminate
this Agreement and the licences granted to the Licensee under clause 2.

Copyrighs © 2007 Health Enterprise East Pa g2e 12 of 31
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Intellectual property

HEE on behalf of the Trust, shall be responsible for maintenance of the
Patents and Design Rights. HEE shall keep the Licensee informed in refation
to the status of the Patents and Design Rights. The Licensee shall reimburse
HEE on an indemnity basis for all costs and expenses reasonably incurred by
the Trust or HEE (or for which they have incurred liability):

() in relation to the preparation, filing, prosecution and maintenance of
the Patents and Design Rights up to and including the date of this
Agreement; and '

(b) as a result of the performance of its obligations under this clause 7.1.

All such payments shall be made by the Licensee within 30 days of the date of
HEE’s invoice for the same. Non-payment by the Licensee of the same within
such 30 day period shall be deemed to be a material breach of this Agrecment
and the Trust shall be entitled to terminate this Agreement pursuant to clause
11.4(a). Furthermore, where the Licenses does not make any such payment in
accordance with this clause 7.1, the Trust nor HEE shall have no obligation to
continue to maintain any of the Paients or Design Rights.

Each Party shall inform the other Party promptly if it becomes aware of any
infringement or potential infringement of any of the Patents or Design Rights
in the Field.

Subject to clause 7.4, the Licensee shall be entitled to take legal or other action
against any third party to enforce the Patents or Design Rights at its sole
expense. If the alleged infringement is both within and outside the Field, the
Parties shall also co-operate with the Trust’s other licensees (if any) in relation
to any such action. The Trust shall agree to be joined in any such legal action
subject to being indemunified and secured in a reasonable manner as to any
costs, damages, expenses or other liability and shall have the right to be
separately represented by its own counsel at its own expense.

Before starting legal action in accordance with sub-clause 7.3 or agreeing to
any settlement, the Licensee shall consult the Trust and take its views into
account about the advisability of the action or settlement, its effect on the
Trust’s good name, the public interest and how the action should be
conducted. Any moneiary recovery from any legal or other action, less the
Licensee's rcasonable expenscs in sccuring it, shall be deemed to be Net Sates
Value, upon which the Licensee shall pay the Trust a Royalty in accordance
with clause 5.3, or Sub-Licence Income, depending on the nature of the
payment. Clause 2.3 specifies the extent to which the Licensee may grant a
sub-ficence 10 an infringer.

In the event that the Licensee is unsuccessful in persuading the alleged
infringer to desist or fails o have initiated an infringement action within six
months of the Licensee first becoming aware of the basis for such action, the
Trust shall have the right, at its sole discretion, to prosecute such infringement
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under its sole contro] and its sole expense, and any recovery obtained shail
belong to the Trust.

If any warning letter or other notice of infringement is received by a Party, or
legal action is brought against a Party, alleging infringement of third party
rights in the manutacture, use or sale of any Licensed Product or use of any
Patents or Design Rights, that Party shall promiptly provide full details to the
other Party, and the Parties shall discuss the best way to respond.

The Licensec shall have the right but not the obligation to defend such action
and shall have the dght to settle with such third party, provided that if any
action or proposed settlement involves the making of any staternent, express or
implied, concerning the validity of any Patent or Design Right, the consent of
the Trust must be cbtained before taking such action or making such

settlement.

Warranties

The Licensee acknowledges that the Licensed Technology is at an carly stage
of development, that it is provided “as is” and specific results cannot be
guaranteed. The Licensee shall be exclusively responsible for the technical
and commercial development and manufacture of Licensed Products and for
incorporating any modifications or developmenis thereto that may be
necessary or desirable and for all Licensed Products sold or supplied.

The Trust makes no representations or warranties of any kind, express or
implied, comcerning the Licensed Technology including (i) as to the
satisfactory quality or fitness for a particular purpose (ii) as to the absence of
latent or other defects, whether or not discoverable (iii) as to the validity or
scope of the Patents or Design Rights or (iv) that the exploitation of the
Licensed Technology or any Licensed Product will not infringe any patents,
design rights or other intellectual property rights of a third party and all
conditions, warranties or other terms implied by statute or common law are
excluded from this Agreement to the fullest extent permitted by law.

Without prejudice to the generality of clause 8.2 above, the Trust does not
give any warranty, representation or undertsking as to the efficacy, usefulness,
safety or commercial or technical viability of the Intellectual Property and/or
the Licensed Products,

Compliance, indemuity and insurance

The Licensee acknowledges that the exercise of the rights granted to it under
this Agreement are subject to all applicable laws and regulations in the
Territory and that it shall have sole responsibility at all titnes for compliance
with the same. The Licensee shall obtain at its own expense all necessary
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licences, permits and consents required in relation to the provision of the
Licensed Products in the Territory.

The Licensee shall at all times (notwithstanding the termination of this
Agreement) be responsible for and indemaify and keep each of the Trust and
HEE indemnified against and maintain inswrance cover in respect of all
claims, Habilities, costs and expenses suffered or incurred by the Trust or HEE
as appropriate arising out of the performance or nom-performance of the
Licensee’s obligations under this Agreement or any other actions of the
Licensee or resulting from any claims arising from the provision of the
Licensed Productis by the Licensee in the Temitory, including without
limitation any failure by the Licensee to comply with any applicable laws and
regulations rejating to the provision of the Licensed Products in the Territory.

The Licepsee shall obtain and maintain (uotwithstanding the termination of
this Agreement) sufficient product liability and comprehensive general
liability insurance cover for the claims identified in clause 9,2. Such
insurances may be limited in tespect of one claim provided that such limit
must be at least £5,000,000. Product liability insurance shall continue to be
maintained for a further 6 years from the end of the Term.

Exclusions and limitations of Jiability

Nothing in this Agreement shall exclude or restrict the liability of the Trust or
HEE to the Licensee for death or personal injury resulting from negligence or
for fraudulent misrepresentation or i any other circumstances where liability
may not be so limited under any applicable law.

Subject to clause 10.1 neither the Trost nor HEE shall not be liable to the
L.icensee whether in contract, tort, negligence or for breach of statutory duty or
otherwise for loss of revenue or profit or other financial or economic loss or
any indirect or consequential loss or damage, costs or expenses whatsoever
and howsoever arising under or in connection with this Agreement

Subject to clauses 10,1 and 10.2 the total liability of each of the Trust and
HEHF to the Licensee whether in contract, tort, negligence, breach of statutory
duty or otherwise for any direct loss or damages, costs or expenses ansing
under or in connection with this Agreement shall not exceed the lesser of:

(1) the royalties as have been paid o the Trust under this
Agrecment within the 12 months to the date of the claim; or

(i) the sum of £10,000.
If this limitation is adjudged to be unreasonable in the circumstances, the limit

of the Trust’s or HEE®s liability shall be increased to the amount that the Trust
or HEE (as appropriate) can recover from its insurer m respect of its liability

Copyright & 2007 Hoalth Entmrprise East Page 15 of 31

il
i
}

1 gﬂm,ﬁ"a‘:}%ﬂ!::Wunuem:m;mznwnwniiﬁiii.ﬁ.ﬁi&%‘-ﬁi& i
e T E i
js [ . B ’ e L
| .

PATENT

17/

REEL: 020158 FRAME: 0502

=ten
P )



28/09/2007

16:52 +441223-243272 BARKER BRETTELL

10.4

11

11.2

11.3

11.4

for direct loss suffered by the Licensee,

The royalties due under this Agresment have been negotiated and agreed on
the basis that the Trust or HEE (as approprate) may exclude or limit its
liability to the Licensee as set out in this Agreemeni. The Licensee confirms
that it has understood the scope and extent of these exclusions and limitations
and acknowledges that it considers them reasonable in the circumstances,

Duration and termination

This Agreement, and the licences granted hereunder, shall come into effect on
the Commencement Date and, unless terminated earlier in accordance with
this clause 11, shall continue in force on a country by country basis until the
date on which all the Patents or Design Rights have expired or been revoked
without a right of further appeal and on such date this Agreement and the
licences granted hereunder shall terminate automatically by expiry.

The Licensee may terminate this Agreement at any time on 90 days' notice in
writing to the Trust.

The Trust may terminate this Agreement

(2) forthwith by giving written notice to the Licensee if the Licensee or its
sub-licensee commence(s) legal proceedings, or assist(s) any third
party to commence Jegal proceedings, to challenge the validity or
ownership of any of the Patepts or Design Rights;

(b) as provided in clause 5, 6 and 7; and

Without prejudice to any other right or remedy, either Party may by written
notice to the other Party terminate this Agreement at any time by notice in
writing to the other Party, if

() the other Party has materially breached this Agreement (and for the
- avoidance of doubt non-payment by the Licensee under clause S or 7
shall be deemed a material breach) and, in case of a remediable breach
other than a persistent breach, has failed to remedy that breach within
thirty days of the date of service of a written notice from the other

Party specifying the breach and requiring that it be remedied; or

(b) the other Party ceases to carry on business, is unable to pay its debts
when they fall due, is declared bankrupt, or an order is made or a
resolution passed for the winding up of that other Party or the
appointment of an administrator, receiver, liquidator or manager of that
other Party.

11.5  For the avoidance of doubt, upon termination of this Agreement by expiry

Copvright 8 2007 MHealth Entorprise East Pa ge 16 of 31

§ T M AR N RO

PATENT

PAGE

18433

REEL: 020158 FRAME: 0503



28/p9/2087

16:52

11.6

11.7

+441223-243272 BARKER BRETTELL PAGE

under clause 11.1 above, the licence of the Patents in clause 2.1(2) and Know-
how in clause 2.1(h) shall terminate.

Upon termiination of this Agreement for any reason otherwise than in
accordance with clause 11.1:

{®

(i)

{iii)

(iv)

W

the Licensee and its sub-licensees shall be entitled to sell, use
or otherwise dispose of (subject to payment of royalties under
clause 5.3) any unsold or unused stocks of the Licensed
Products for a period of 6 months follawing the date of
termination;

subject to paragraph (i) above, the Licensee shall no longer be
licensed to use or otherwise exploit in any way, either directly
or indirectly, the Patents or Design Rights, in so far and for as
long as any of the Patents or Design Rights remain in force or
the Ktiow-how;

subject to paragraph (i) above, the Licensee shall consent to the
cancellation of any formal licence granied to it, or of any
registration of it in any register, in relation to any of the Patents
or Design Rights;

cach Party shall return to the other (or destroy at the other’s
request) all Confidential Information disclosed to it by the other
and all materials containing any Confidential Information in its
possession or control (including, in the case of the Licensee, in
the possession or control of its sub-licensees); and

upon the Trust’s request, the Parties shall negotiate in good
faith the terms of an agreement between them on reasonable
commercial terms to enable the Trust to arrange for the further
exploitation of the Licensed Technology and Licensed Products
as they exist at the datc of termination.

If the Parties are unable to agree the terms of an agreement as described in

clause 11.6(v) they may initiate the procedure in clause 12,

11.8 The expiry or termination of this Agreement does not affect any rights or
obligations of either Party which have arisen or accrued up to and including
the date of expiry or termination including the right 1o payment under this

Agreement.

11.9 Clauses 2.3(d), 2.5, 3, 4, 8, 9, 10, 11.5, 11.6, 11.7 11.9, 12 and 13 swvive
expiry or termination (for whatever reason).
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Dispute resolution

The Parties agree that should any dispute arise between them in relation to this
Agreement (other thap under clause 6), they shall meet as soon as practicable
and negotiate in good faith with a view to resolving the dispute,

If the Parties are unable to settle any dispute by negotiation within 28 days the
Partics will attempt to settle it by mediation in accordance with the Centre for
Effective Dispute Resolution (CEDR) Model Mediation Procedure.

To initiate mediation a party must give notice in writing to the other party,
requesting mediation in accordance with this clause.

Nothing in this clause 12 shal) restrict a Party seecking in any court of
competent jurisdiction any interim or provisional relief that may be necessary
to protect the rights or property of that Party.

General

Notwithstanding any other provision of this Agrecment, no Party need act if it
s impaossible to act due to force majeure, meaning any cause beyond its
conirol (including war, riot, natural disaster, labour dispute, or law taking
effcot after the date of this Agreement). A Party affected by force majeure
agrees to notify the other Party promptly after it detenmines that it is unable to
act.

A Party has no responsibility or liability for any logs or expense suffered or
incurred by the other Party as a result of its not acting for so long as the force
majeure under clause 13.1 continues. However, the non-performing Party
agrees to make reasonable efforis to avoid or remove the circumstances giving
rise to the force majeure and agrees to continue performance under this
Agreement promptly when they are removed.

Save as provided by clauge 13.4 and 13.5, no parly may assign, transfer,
charge or deal in any other manner with this Agreement nor purport to do so
without the prior written consent of the other parties.

The Trust or HEE may assign any of its rights under this Agreement provided
that the Trust’s or HEE’s assignee shall undertake to be bound by and perform
the Trust’s or HEE’s obligations under this Agreement. The Tiust or HEE
shall notify the Licensee of any assignment nnder this Agreement.

The Licensee may assign its rights under this Agreement where the
assighment is connected with the transfer of all or substantially all of the
Licensec's assets to a single purchaser and provided such purchaser undertakes
to the Trust to be bound by and perform the obligations of the Licensee under
this Agreement and is capable of performing such obligations. The Licensee
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shatl notify the Trust and HEE of any such assignment.

A provision of this Agreement or any right created under it cannot be waived
or varied except in writing signed by the Parties.

If the whole or any part of a provision of this Agreement is void,
unenforeeable or illegal in a jurisdiction it is severed for that jurisdiction. The
remainder of this Agreement has full force and effect and the validity or
enforceability of that provision in any other jurisdiction is not affected. This
clanse has no effect if the severance alters the basic nature of this Agreement
or is contrary to public policy.

Nothing contained or implied in this Agreement constitutes a Party the partoer,

agent, or legal representative of another Party ot of the ather Party for any
purpose or creates any partnership, agency or trust, and no Party has any
authority to bind the other Party in any way.

Any notice 1o be given under this Agreement shall be in writing and delivered
by hand, prepaid registered post or facsimile to the other Party at the address
or fax number set out below or o such ather address or fax number as gither
Party may specify in writing to the other.

Notices to the Trust Senior R&D Manager, Papworth Hospital
NHS Foupdation Trust of Papworth
Hospital, Papworth Everard, Cambridge,
Cambridgeshire, CB23 3RE

Fax number: 01480 364550

Notices to HEE Health  Enterprise  East, Papworth
- | Hospital, Papworth Bverard, Cambridge
CB23 3RE. Fax number: 01480 364681

Notices to the Licensee | Simon Talbot, Director, P3 Medical
Limited of T Newbridge Close, Bristol,
B34 4AX. Fax number: 01179 724863

Notices are deemed to have been given:

@ if delivered by hand, at the time of the delivery unless delivered afler
5pm in the place of receipt or on a non-business day, in which case the
notice is deemed to have been given at 9am the next business day;

{b) if sent by registered post from within the United Kingdom, threc
business days after posting (or seven business days if posted from
outside the United Kingdom); and

©) if sent by facsimile, at the time the facsimile is received shown in the
Copsrighs © 2007 Health Enterprisi Bnst Page 19 of 31
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transmission reportt as the time that the whole facsimile was sent unless
received after Spm-in the place of receipt or on a non-business day, in
which case the notice is deemed to have been given at 9am the next
business day.

Each Party agrees to execule, acknowledge and deliver such further
instruments, and do a]l further simjlar acts, as may be necessary or appropriate
to carry out the purposes and intent of this Agreerent,

A Party may not make press or other announcements or releases relating to
this Agreement or the transactions the subject of this Agreement without the
approval of the other Party to the form and manner of the announcement or
release unless and to the extent that the announcement or release;

@) 15 required to be made by the Party, by law or by a stock exchange; or
1)) 1s made 10 the anpual report of the Trust or HEE.

This Agreement constitutes the entire agreement and understanding of the
Parties and supersedes all negotiations, understandings or previous agrecment
between the Parties relating to the subject matter of this Agreement. Nothing
in this Agreement, including this clause and clause 10, shall operate to limit or
exclude liability for frand or fraudulent misrepresentation.

Any Trust wholly owned subsidiary, the Inventors and the Principal
Investigator may enforce those terms of this Agreement which expressly
confer rights on them, subject to and in accordance with the Contracts (Rights
of Third Parties) Act 1999. Save as aforesaid no term of this Agreement shall
be enforceable under that Act by a person who is not a party fo this
Agreement, but this shail not affect any right or remedy of agy third party
which exists or is available other than under that Act. Notwithstanding that
any term of this Agreement may be or become enforceable under that Actby a
person which is not a party to it, this Agreement may be amended in any
respect, or suspended, cancelled or terminated by agreement in writing
between the Parties, in cach case without the consent of such third party,

The Licensee shall not use and shall ensure that its sub-licensees do not use
the name, any adaptation of the name, any logo, trademark or other device of
the Trust or HEE, nor of the Inventors or Principal Investigator in any
advertising, promotional or sales muaterials without prior written consent
obtained from the Trust or HEE in each case, except that Licensee may state
that it is licensed by the Trust to use the Licensed Technology snd to make
and supply the Licensed Products.

To the extent commercially feasible the Licensee shall mark and cause its sub-
licensees to mark each Licensed Products with the number of each issued
Patent and Design Right which applies to the Licensed Product.

This Agreement and any documents to be entered into pursuant to it shall be
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governed by and construed in accordance with English law and each Party
irrevocably submits 1o the exclusive jurisdiction of the courts of England over
any claima or matter arising under or in commection with this Agreement and
the documents entered into pursuant to it except that a Party may seck an
interim injunction in any court of competent jurisdiction.

AGREED by the parties through their authorised signatories:

For and on behalf of For and on behalf of
PAPWORTH HOSPITAL NHS HEALTH ENTERPRISE EAST
FOUNDATION TRUST LIMITED
w/ /
W M (‘\:N “{7 _,,.«4/\
signed } signed
hersSTaie G AT AR VL0

print name print name

A, HidageL MEAD  Or  \nddossrs o
title title

08 . 08. 07 - lalmy

date date

For and on behalf of

P3 MEDICAL LIMITED
A}-f

i

S

print name

3\-..\5 v I ux‘./‘-‘;f-&/k

signed

title

K /}5 /cf?

date
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Schedule 1
1 gvegtiug(é[

An anaesthetic apparatus, namely a modified double-lumen endotracheal tube,
consisting of a main tbe with two lumens and a bifurcated carina seating means
which forks into the tracheal channels. Whereby, the seating means consists of two
wings or arms comprising the distal ends of each of the tube lumens. The main tube
also has a sealing means, such as an inflatable balloon, located in the distal region of
the tube.

The Patent(s)
UK Patent Number; (B 2397229
Title: Apparatus for controlling fluid flow ina
Y-shaped channel
Filing Date: 15" January 2003
Status: In Force

The Design Right(s)

European Community Design Number: 000575Q071-0001
Filing Date: 8% August 2006.

Lacarme Classification: 24,0

Design Right Applications:

US Design Patent Serial Number: 29/268,031

Title: Endotracheal Tube

Filing Date: 27" October 2006,

Priority Date: 8™ August 2006
22
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Japan Design Application Number: 2007-0029390
Title: Endotracheal Tube
Filing Date: 8% February 2007
Priority Date: 8™ August 2006
India Design Application Number: 208285
Title: Endotracheat Tube
Filing Date: 8" Pebruary 2007
Priority Date: 8" August 2006
China Design Application Number: 200730004039.1
Title: Endotracheal Tube
Filing Date: 7" February 2007
Priority Date: gt August 2006
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Schedule 2
The Design Document(s)
Design of the Endotrachen] Tube:
H
E
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Schedule 3
Appointment of Expert

Pursuant to clause 6.5, the Trust may serve notice on the Licensee ("Referral
Notice™) that it wishes to refer to an expert (the "Expert") the questions set out
in clanse 6.5 (a) and (b).

The parties shall agree the identity of a single independent, impartial expert to
determine such questions, In the absence of such agreement within 30 days of
the Referral Notice, the questions shall be referred to an expert appointed by
the President of Law Society of England and Wales.

60 days after the giving of a Referral Notice, both parties shall exchange
simultaneously statements of case in no more than 10,000 words, in total, and
each side shall simultaneously send a copy of its statement of case to the
Expert.

Each party may, within 30 days of the date of exchange of statement of case
pursuant to paragraph 3 above, serve a reply to the other side's statement of
case of not more than 10,000 words. A copy of any such reply shall be
simultaneously sent to the Expert.

The Expert shall make his decision on the said questions on the basis of
written statements and supporting documentation only and there shall be no
oral hearing. The Expert shail issue his decision in writing within 30 days of
the date of service of the last reply pursuant to paragraph 4 above or, in the
absence of receipt of any replies, within 60 days of the date of exchange
pursuant to paragraph 3 above.

The Expert's decision shall be final and binding on the parties.

The Expert's charges shall be borne equally by the parties.

29
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Schedule 4

Part B: Payment and Report Schedule

Licensce Name:

P3 Medical Limited

HEE Case Mumber: GHO-081-06

Licensee Invoice Address:

P3 Medical Limited of 1
Newbridge Close, Bristol,
BS4 4AX

Licensed Technology
known as:

Papworth BiVent
Endotracheal Tube

Commencement Date:
Monday 13™ August 2007

Payment Periods: & month periods ending on 31* March and 36%

_September

Term: From the Commencement
Date untit expiry

Due date for payment: within 30 days of (he payment date specified ia the Gght bang column Below
tintarest is payable (f this period bs exceedad.) Payments due betwesn the end of the final Payment Period and
rermination or expity of this Agreement shadl be paid within 30 dayy of veemination or expiry.

{ Each payment shall be accompanied by « report (s in Part A above). Other types of reports are alse

|_requived (see the right band column befow)

Event

Payment and reports dates

Up-front Fee - Reimbursement
of Design Right costs

Payment date - the Commencement Date.

Rovyalties including for sub-
licensees

Payment date - last day of each Payment Period
for invoices sent during the Payment Period.
Royalty Reports are due annually prior to first sale
of a Licensed Product. Subsequently reports to be
submitted within 30 days of the end of each
Payment Period (nil returns are required) along
with any Rovalty payment.

Sub-Licence Income

Payment date - date of Licensee’s invoice to sub-
licensee or receipt of payment from sub-licensee,
whichever is the earlier.

Report the payment in next Rovalty Report.

Commercialisation

Report within 30 days of cach annjversary of the
Commencement Date.

First sale of a Licensed Product

Repore within 60 days of first zalc.
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