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State of Delaware
PAGE 1

Office of the Secretary of State
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STATE OF DELAWARE
SECRETARY OF STATE

DIVISION OF CORPORATIONS
FILED 09:00 AM'01/27/2000 .

' 001043483 - 2229021

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

QF :
JINSTANT VIDEO TECHNOLOGIES, INC.

INSTANT VIDEO TECENOLOGIES, INC., & corporation organized and exisring under the

General Corporation Law of the State of Delaware (the "Corporation™), does hereby certify:
FIRST: The name of the Corporation is Instant Video Technologies, Inc. and the original

Certificate of Incorporation of the Corporation was filed with the Secretary of State of the Stateof .

Delaware on April 27, 1990 under the Corporation’s original name of Catalina Capital Corp.

SECOND: Pursuant to Section 245 of the General Corporation Law of the State of,
Delaware, this Amended and Restated Cestificate of Incorporation amends and reststes the

provisions of ths Cestificare of Incorporation of the Corporation. This Amended and Restated -
Ceﬂﬁmufhemmﬁmwudulyapwovedbyﬁwmmﬁm'l&aﬂothmmdmdﬂy .

apptoved by written consent by the holders of the requisits number of shares of the Corporation in
accordance with Scotions 228, 242 and 245 of the Dejaware Geaeral Cotporation Law.

. "THIRD: The text of the Ceptificate of Incorporation of the Corporationis hisreby amcnded

and restated to read in its entirety as follows:
| I

-

= ©
" The name of this Corporation is BURST.COM, INC. -

_The address of -the registered oﬁm of this Corporation in the State of Delaware is
_Corporation Trust Centez, 12090ransesudet.thningmeomquewCasde. Thename of its
‘ n@mﬁwnmmum&momﬁonmﬂmmm. .

m‘.
The nature of the business wWﬁhbaconmmeytthorpMonk to
cngage In any lawful act or activity for which corporations may be orgunigedunder the General
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| Corporation Law of the State of Délam

v

A Authorized Sharss. This Corporation is suthorized to issue two classcs of shares, to. -
bedm’gmtedCommonSmckhndeﬁmedSmck,mpecﬁvdy. This Corporation is authorized to
. issue 100,000,000 shares of Common Stock with a par value of $0.00001 per share (the "Comman -
Stock™ and 20,000,000 shargs of Preferred Stock with a par valus of $0.0000] per abare (the
"Preferred Stock™, The Preferred Stock authorized by this Certificate of Incotporation shall be
issued from time to time in one or more series. :

' Upon the filing of this Amended and Restated Certificate of Incorporation, each

outstanding shere of Scries A Convertible Preferred Stock and Series B Convertible Preferred Stock
shall be converted ito such number of fully paid and nonsssessable shares of Common Stock into
which shares of Serics A Convertible Prefevred Stock and Series B Convertible Preferred Stock are
convertible s set forth i the Certificate of Incorporation in effect immédiately prior to the filing of -
- this Amended and Restared Certificate of Incorporation.

B.  Authorized Shares - Preferved Stock. Within the ljmits and restrictions stated in
wmmluﬁonormoluﬂonsofﬂieﬂmdofmremm originally fixing the number of shares -
wnsﬁﬂdngmyseﬁuof?mmd&ock,ﬂwmardofbkeewnmimmamdmm(but -
neitharabovoﬂwtotalmmborofaumoﬁudshamofthechs,norbelow&enumb«ofs{muof'.

presaibcdbylawmdthcpmvisiomofuﬁsArﬁcleW,topmvid,efoﬂheinuahceofﬁcahm,of
PrefermdSmckinsetics.andbyﬁﬁngacerdﬁmpmsthmthemﬁmble law of the State of
Delawarc.toesmblishﬁomﬁmcmﬁmeth‘eumnborofubarcseobalucludedinmhmehsaies,md
toﬁxthodulgnatiompowm,pwfmncesmdﬁgb&ofﬁwsbmsofeachmhaedesmdtha
- qualifications, limitations or restrictions thereof. :

The authority of tho Board with respect to cach series aball inchude, but not be limited 1,
determination of the following: : : :

) ‘ 1} MWMOIMMmmg.mmandme'dhﬁﬁcﬁvé :
* designation of that sarics; ' .

- W S “The dividend rate on the shares of that series, whether dividends shall
bemnulaﬁve,and.ifso,&nmﬂﬁchdateordmandﬂwrehﬁvcnghtsofpdnmy,ifany.of
payment of dividends on shares of that scries; .

h Whether that series shall have voting rights, in addition to the voting
rights provided by law, and.ifso.themrqlsofsuch voting rights;

iv) Whether thit series shall have conversion privileges, and, if so, the
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REEL: 020745 FRAME: 0755 -




terms and conditions of such conversion, including provision for adjustment of the conversion rate 1n -
such events as the Board of Directors shall determine; : '

V) th&aotmtsl:amcfﬁxatseticsshaﬂhemdoemablc.and,ifso,the K
mmmofmmmmmmmm«mmormwmmsmm .
,redeemable,andthcammwsbuepayab&hweoﬁedempﬂou.whlchmountmnvamda
different conditions and at different redemption dates; . .

- vi)  ° Whether that series shall have 2 sinking fund for the redemption or
pmchauofsharesofﬂnatseﬁen,.and.it'so.dxetennsmdamnmuofsut}hsinldngﬁmd: :

vif) The rights of the shares of that series in the event of voluntary or
involuntary liquidation, dissolution ot winding up of this Corporation, and the relative rights or
priotity, if any, of payment of shares of that series; and : '

vili) Any other relstive tights, prefesences and limitations of that series.

C.  Replacement of Certificaiss. Uponme&ptofevidmoemasmablynﬁsfabmwm '
this Corporation of the loss, theft, destruction, or mutilation of a certificate representing anyof the
outstanding shares ofcommonStpokareﬁemdStock,and.inmemcofloss.ﬂwﬁ.or
destruction, the executian of an agroement and posting of any bond or other collateral satisfactory to
ﬂﬁsCorporationmindemﬁiﬁﬂﬁ:Corpomﬁmﬁommyloﬁineuwdbyitincomeuﬁonthmﬁm :
miscmoruﬁonwiuiﬁwamwwdﬁmmmﬂmwehmof&mmswarmm. '
Stock in lieu of such lost, stolen, destroyed or mutilated certificate,

\ 4
A.  ElectiowotDirectors. The election of the Directors of this Carparation nsed not be
by writien ballot, unless the Bylaws of this Corporation shall so provide. o

B.  Arancementwith Creditors. Whensveracompromiss or arrangmentis propased
between this Corporation and its medimmauydauofﬁxmmd/orbetwwnthiswmﬁonvmd
its stockholders oruwdmofm,wwuuofequimblejwiadi@ﬁopwiﬂﬁnﬂ:;smofmhm
*.may, on the application in & summary way of this Coxporaﬁonorcfanycredmmrmckholder.

dissolution ot of any receiver or roonvemappoumedfwﬁxlsCo:pomMn mdartheproviﬂoqaof
Section 279 of Tide 8 ofmeDdameodeordaameﬁngefﬂwmdnorsm.chssofm
and/orofdwsmaldmldersorclaasofsmgﬂmldmofﬂ:hCorpomﬁon,nsﬂ;ecasemay'be,tobe :
summouedlnsunhmumasthasaidoomdims. lfamajoxityinnnmberrepresmngﬂww
fourths in value of the creditors or clags of creditots, and/or of the s.tockholdm or class of
swckhold:mofthisComoraﬁon.asﬂwwemybc,agreetomycompmms_’eormmgmmtmdto
emy reorganization of this COrpomﬁonasaeoanuenceofmmhoompmmls'eo;mngemept,ﬂw
said compromise or arrangement and the said reorganization shall, if sanctionad by the oourtl to
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. 0. . ,
wbichthesaidapplicadonh;sbeenmadc.bebindinsonaﬂtheeredMsorclassofmditors;mdlbr' :
on all the stookholders or class of stockholders, of this Corporation, as the casc may be, and 2lso on
this Corporation. '

C. Fiduciary Daty. AdhwmofthiaCmpomﬁonshallmtbepmmullyliabbtoﬁﬁs, -
Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director,
emeptforﬁabﬂity(i)ﬁoranyhteichofﬁnd{mmr’sdmyofloyaltym:hisCorpomﬁonorim‘
sﬁocldsolders;(il)forhcuorouﬁnionsmtingmdfaﬁhbtwhichinvolveintenﬁnndminondwtbra o
knowing violation of the Jaw; (iii) under Section 174 of the Delaware General Corporation Law; ar
(iv) for eny transaction from which the director derived an improper personal benefit. If the
DelaWameaalCorporationLuwi‘sammdedaﬁeﬂhqﬁling of the Certificats of Incorporation of
which this Article V isapanmwtbmizeco:pormwﬁonfmﬂmeﬁmimﬁngpr'ﬁmiﬁngthé ‘
personal llability of directors, then the lisbility of a dirsctor of this Corporation shall be eliminated or
limited to the fullest extent petmitted bytheDelawaieGenualCmpomﬁonuw.assoamnded,
Anympedormdiﬂcadonofmefougohgpmmphbymm&oldmofthh@momﬁmmﬂ
notadvmelyaﬁfectanyﬂshtorprotecﬁonofadlmbfthis Cnrpomﬁonmdsﬁngattheﬁmeof
such repeal or modification. '

Vi
)

A Iudemuification. .

L Right t» Indemnification. Each person who was ot is made a party, oris
dneatcned_mbemadeapmyw,orismvolvedln,anyaction.mnorpfoweding;\irhemﬂdvil, :
criminal, administrative or invéstigative ("Proceeding”), including, without limitation, Procesdings .

byorlntherighzof,thisCarpmationmmmaj;udamminiqﬁvo:,bympfd\eﬁzctwhe

inamrothucapaciwwhihminguadkecmhofﬁnu.mphyeaorammaube' )
hddhmlmbyﬁxisCoMonmﬁwﬁﬂMmmnhodndbyth:Gm Corporation Law of

. theSmafDelawme.asﬂ:emeﬁmormayhsreaﬂerbemded(but:indwm_ofanysuch
ammdmem,culymﬂncammmmmdmentpamlmﬂmmrpomuonmmdamadﬂ .
hdemniﬁcationrighmﬂmnmidlaw;mmiﬂedthisCorpomtiantogmvidepﬂortqsuehM)
against sll expenses, liability and loss (mdudingmmeys'm.gudgmmy,ﬁm, ERISA excise -
mwmandmomﬁdawhepddmmm)mmbb'mmﬁumby
suobpusonincomcﬁonthuewim. Suduightahallbucopmﬂghtandshaﬂfucl.udcthenght '
mmmbymmmnmmmmmmgmmwmmmof
its final disposition; pripvided, however, that the payment of such expenses incurred by a dirsctor or
officer of this Co:poraﬁoninhisorhateapacltyasadimm:o:oﬁ?m(qndnot manyofiwrcamty
in which servicewa.v.orismndaedbymhpasonwhibadheaororoﬁlccr,jnciufimg.mthout
limitation, service fo en employee benefit plan) in advance of the final dgsponﬂon of such
Proceeding, sba![bcmadeoulyupondelivmtoﬂﬁsCorpomﬁonofanundcmhng.byoronbehalf
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| ofmhdmcmromﬁie;r,mmmmmummwnmabedemmmedummmy
-that sach director or officer is not entitled to be indemnified under this section, or otherwise.

- 2. Rightef Clgimant to Bring Suit. If aclaim undes Section 1 (above) isnot
psidinMbyﬁh&wﬁonmnmm)maﬁaawﬁmmwmmedbym
Carpmaﬁomd:ccldmmtmayatanyﬁmodmeaﬁa’bﬁngnﬁtaadnnﬁﬁs Corporation to recover,
d:eunpaldamouhtofﬁwolaim.md,ifmasﬁﬂlnwiwlnorinput.theclalmm:banhe.enﬁtledm
bcpnidahotheexpmofmmzﬁnsmchclm It shall be a defense to any such action (other
ﬁmnunaeﬁonbmughtmenfomadnim&réxpmmmedmdefmdmgmyrméeedingin
advmceofiuﬁualdisposiﬁmwhm'thcmquhedmdumkhghummmdmmls
Gorpo:nﬂon).thatﬂwc};immbumtmetmm&ofmnmwchmakcitpemksiblpmdd .
the General Corporation Law of the State of Delawase for this Corporstion to indemnify the claimant
fortheamoumdaimeibmmewm&mvhgmchmshaﬂbemymwaﬁon.Neither .
the failure of this Corporation (including its Board of Directors, independent lcgal counsel, or its
stockholders) to have made a determination prior w0 the commencement of quch action that
mdcmniﬁcaﬁmofthcdaimmismopﬂmmechcmmbecmhemxhehumettha
applicable Mofmwm&mmkamcmuwomsmomdamm
an actual determination by this Corponﬂon(mcludiusitsBoa:dngirecm,indmndmtlcm!

B Non-Exslusivity of Rights, The rights conferzed by Scction A.L and A2 (sbove)
shallnotbeoxclusiwofmyoﬁluﬁgh!whlchmhpcrsonmyhavcorhmﬁupcqﬁreunderany :
stanne, provision of the Certificate of Incorporation, Bylaws, agreement, vote of stockholders or
disinterested directors, or otharwiss, ‘

. C. or Rep NMuwanpﬂofﬁﬁsAxﬁdeVLm '
the adoption of any provision of this Corporation’s Certificate of Incorporation inconsistent with this
Article VI, shﬂlcumhmmmdxwemc&ﬁofthismmﬂ,mmectofwmmmm& :

orawacﬁonoeraeﬁ@muingwukhg,orﬂm.btnfmtbism}i?kV{wouldmo:arise, -

A W TﬁsOomdruﬁonistoliaveperpemaladsm;
| v |
'P . mnimrsofﬂ:iscmpomﬁonshallhnveﬂwpo\i'crwmpt,

A’ . « . N . .
amend orrepeal the B aws of this Corporation. mmd@mmmmd _
the affairs of this Corporation ghall be vested in its Board of Directors. The number of directors

‘Which shall constitute the whole Board of Directors shall b fixed exclusively by, or in the manier
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.5- .
' 'PATENT
REEL: 020745 FRAME: 0758




provided in, the Bylaws of this Corporation.

B.  Clagsificd Beard. For the management of the business, and for the conduct of the
affairs of this Corporation, and in further definition, limitation and regulation of the powars of this
Corporation, of its directors and of its stockholders or any olass thereaf, as the case may be, it is
m:ﬁxupmvidndmamchﬁmﬂmﬁﬁsmmﬁmhdeﬁmmduqmﬁﬁedformua
national market system security on the National Association Quotation System (or any successor
national market system) (the "Effoctive Time"): .

1. Board Classes apd Terms. The Board of Directors shall be divided into
threechsses.d;dmamdasClassLChnH.mddmm,meﬁvdy. The Board of Directors
shall.byoneormoremsoluﬂom.asdptheni;e@wsinoﬁceatt}wBffecﬁveﬁmcmomormo:e
Classea,andinaxchequalorunequalnmnbcr.asshanbeutﬁ:rﬂilnmchr'asoluﬁonofmounions.
Followingmhassignmmt.intlweventanyClassshallhaveanmnberofassiznedDimmﬂmﬂu
thanthatofanyodmClassorClassu.suchdzﬁciencyshaﬂbcdeeuudnewtyommddiwémhips
nndshallbeﬂlledexclusivelybydleﬂoardofDireaorSinacmrdanoe'wiﬂxSec&onB.z.heteot-At‘ :
the:ﬁmannualnweﬁngofstockholdmfollowingth:damofﬂwEﬂ’ecﬁveﬁme,ﬂ:cmmofoﬁoe
ofﬂwClassId!rectomshnlle:q:ire.andClusld&ecwushaubedectedforaﬁxﬂwmofﬂmc(S) i
years. ‘At the second annual meeting of stockholders following the date of the Effectve Time, the
mofoﬁeeofﬂzscmndirectorsshaﬂexpire,andClasgndhecmshallbed‘ectedﬁoraﬁﬂl
term of three (3) years). Atﬂ:eﬂxixdannualméeﬁngof:mckhnldarsfollowingﬂmdamofﬂ\a_ :
Eﬁ'ective'f'mﬂmtamofuﬁceoftbcClassmdimctmshnllexpke;andCiassmdimcwruhall :
be elected for a full term of three (3) years). At each succeeding annual meeting of stockholders,
diracmshallbeelectéﬂforaﬂxllwnnofthrwﬁ)ymrsmsucceedthedimuafﬂw_clnsswhose‘
- terms expire at such anmual meeting. : .

Notwithstanding the foregoing provisions of this Article, each director shall serve
until bisorhamcmrisdulydocmdmdqmliﬁed.onmﬁ!hjsorh:xdcath.:esigmﬂonor
removal. Nominmmmﬁmwmmmwmmwxmm _
term of any incumbent director. ' o

: 2. Board Vacancies. Any vacancies on the Board of Directors :esulting‘from -_
deatly, resignation, disqualification, remaval, or other causes shall be filed by cither (i) the
xfﬁrmaﬁvevoteoftheholdersofnmajo:hyofﬂwwﬁngwwerofﬂuﬁm—qmdingshuu_of
- voting stock of this Corporation eatitied to voto generally inﬁzeekgtionofdnectm‘(th?"\'oung

Stock™), voting togsther'as a single class; o¢ (ii) by the affumative vote of a @aaozgty of the
' mmdmmmofﬁw,evmmdmlmmmaqmmofmmofnmmmw
m&mm-mmmmsmmmemwammummmma~
Dirccrors determines by resolution that any whnewly—cremddmem:shipshﬂlbemlcdbyﬂw
stockhalders, be filled only by the affimnative vots of the directors then in office, even ﬂ:oughb_ass
than a quorum of the Board of Directors. Any director elected in accordance with dle.pmwdmg
gentence shall hold office for the remainder of the full term of the class of directors in which the new
diredurshipwasmdorﬂ:evacmyoccumdmdmﬁlsqchdlrecmfsmmsorshaﬂhavcbeen :

.¢elected and qua!iﬁed.é
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C. Yote

. . B The affirmative vote of the holders of at least sixty-six and two-thirds percent
,(G&M%)ofthevoﬁngpowaofallofﬂuthmutsmding:hamoftheVoﬁngSmek.,voﬁng
mgeﬁauasingledmshdlhmquimdﬁmmeadopﬁomumm«mpedofSMZ
(AnnualMecﬁng)and3(SpednlMeMoiﬂwComoraﬁon’sBylaws. ' T

' 2. Anydhm.mﬂ:emﬁrehowdofnmmmybemovedﬁpmofﬁmax
anytime(i)wlthcausebyﬁ\cdﬁrmadvevowofth:holdersofatleastamgioﬂtyofﬁwvoﬁng '
powerofalloftbeWmmdiﬁgshmbfmewﬁngmck..wﬁngwgeﬂﬁasaﬁnghcm;m
(il)wiﬂwmmcbythc:ﬁmﬁw%ofthchoﬁmofatmm-skmdmmirdsm
(66-2/3%)ofmevuﬁngpowerofallofﬂ1ednn-ommndingshamnftbeVotingSwek,. o

E. No Acfion. Bﬁwﬁvamnthn&rpomﬁonbecomingmbjmm&\ewporﬁngf
reqnﬁrcmentsofﬂmSecnﬁtiesEmhangeActoﬂQSﬂnOacdonshallbetakenbythamcldtoldeﬁof
this Corporation, eweptatanannualorspecialmwdnaofthe stockholders called in accordance
~ with the Bylaws. Effective upon the Corporation becoming sulsject to the reporting requirements of

the Securities Exchange Act of 1934, the Stockholders shall not take any action by written consent.

F.  Stockholdor Nomination. Advanco notice of stockholder nomination for the

electionofdireatommdofbusin:sstobebmughtbymckholdmbeﬁomanymeeﬁngofthe S

smdcho!dersofthis(:oxpomﬁonshaubegiwninthemmner-pwvidcdinth:ﬂyhmofﬁﬁs
Corporation. '

G. Amendment. Notwithstanding any other provisions of this Certificate of
lncorporation,oranypmvisionofhwwhich'miuiuomomiscpermitalesser'vomﬁnoww,butin' :
additionmanyafﬁnmﬁvevotcofﬂwho!dmofanypmﬁcularclsssorsqiesoftthoﬁngStock
mquix'edbylaw.theaﬁrmsﬁvevoteofthcholda'sofatleastsixzy—ub(mdmo-ﬁﬁrdspmt(sé-
w%)ofthewﬁngpowerofallofdwm-omtmdingshuuofdwvmgmvoﬁnetqgethm'
: uaslngledass,shaﬂberequlmdtodﬁe:,ammdorrgpcalmixmﬁdcvm.

. X
MCOrpomtﬁ;nmmeﬁghtwamMahu.chmgemmpedmymmm :
inthiscerﬁﬂcamdlmmpuuﬁon,mﬂmmmmernbwmhaummwdbym exceptas -

: providedinmemofmwmmdmdmmammmmmmmm
granted subject to this right. | .
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,'.

PER

"IN WITNESS WHEREOF, the Corporation has caused this certificate to be signed and

mmdbymchudlang.mcmcfExocuuveOEcordedwudH Dms.itsSecmmry as of

Jamuary 93 , 2000.

J 0 :

INSTANT VIDEO TECANOLOGIES, INC.

BY:

ATTEST: WQ«‘ .
: H. Davig, Secretary - -
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