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Form PT0-1595 (Rev. 03-09)
OMB No. 0651-0027 {exp. 03/31/2009)

U.S. DEPARTMENT OF COMMERCE

RECORDATION FORM COVER SHEET

PATENTS ONLY

United States Patent and Trademark Office

To the Director of the U.S. Patent and Trademark Ofﬁcg: Pleas

e record the attached documents or the new address(es) below.

1. Name of conveying party(ies)
Ribozyme Pharmaceuticals, Inc.

Additional name(s} of conveying party(ies) attached? |_]Yes [X] No

2. Name and address of receiving party(ies)

Name: _ Sirna Therapeutics, Inc.

Internal Address:

3. Nature of conveyance/Execution Date(s):
Execution Date(s)_4/16/03
D Merger

|:| Assignment
Change of Name

D Security Agresment

[:I Joint Research Agreement
[ ] Government Interest Assignment

|:[ Executive Order 9424, Confirmatory License

[ ] other

Street Address: 1700 Owens Street, 4th Floor

City:__san Francisco

State: ca

Country:_usa Zip:_94158

Additional name(s) & address(es) attached? D Yes No

4. Application or patent number({s):
A. Patent Application No.{s)

[[]This

11/166,717

Additional numbers att

document is being filed together with a new application.
B. Patent No.(s)

achad? DYes > |No

5. Name and address to whom correspondence
concerning document should he mailed:

6. Total number of applications and patents
involved: |

Name: Merck & Co, Inc, IP Group

internal Address:

Street Address: 1700 Owens Street, 4th Floor

7. Total fee (37 CFR 1.21(h) & 3.41) $_ao0

Authorized to be charged to deposit account

[] Enclosed
D None required (government interest not affecting title)

8. Payment Information

City: _San Francisco
State: _ca Zip:_ 94158
Phone Number: 415.512.7200 )
Deposit Account Number _50-4615
Fax Number: 415.512.7022
Email Address: / Authorized User Name__ peter Haeberii
o
9. Signature: h@\ & Cpol 2009
N Sighature Date

Peter Haeberli

Total numbsr of pages including cover 20

Name of Person Signing

sheet, aftachments, and documents:

Dacuments to be recorded {including cover shaet) should be faxed to (571) 273-0140, or mailed to:
Mail Stop Assignment Recordation Services, Director of the USPTO, P.O.Box 1450, Alexandria, V.A. 22313-1450
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-~ Delaware

The ‘First State

PAGE 1

I, HARRIEY SMITH WINDSOR, SECRETARY OF STATE OF THE STAYE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACEED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "RIBOZYME PHARMACEUTICALS,
ING.", CHANGING ITS NAME FROM PRIBOZYME PHARMACEUTICALS, ING."
TO_ISIRNS. THERAPRUTICS,. INC. !, FILED IN THIS.-OFFICE ON vEE

SIXTEENTH DAY OF APRIL, A.D. 2003, AT 5:43 O'CLOCK B.M.
A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Seerarary of Sats

2286195 8100 AUTEENTICATION: 2370285

D30251419 T DATE: 04-16-03
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AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

oF
RIBOZYME FHARMACEUTICALS, INC.

Ribozyme Phammacenticals, Ine,, a corpotation organlzad and exisiing under ihe lawg of
the State of Delaware (the “Corporation”), hereby cortifies es follows:

S e iftie 6F ihe Corporation is Ribozymo Fharmaccuticals, e, The dit of
filing of Its original Certificals of Incorporation with the Secretary of Staia of the
State of Delaware was January 27, 1992 ’

2 The Corporation smended {ts Certifionts of Incorpofation by fillng an Amended
and Realsted Codtlticato of Incorporation with the Secretary of State of the State
of Delawarg on Apri] 17, 1996,

3, Thit Amended and Restated Certificata of lncorporation restatas, integralyy, und
Turther amnenda the provisions of the Amended and Restated Cectificate of
Incarporation of the Corporation,

4. This Amended and Restated Certifirale of Tnostporation was duly sdopled in
necordancs with Sections 242 and 245 of the Delaware Gensral Corporation Law,

3 Tho text of thiy Amended and Restated Cartificate of Incorporation s es followsi

L
Name of Corponitfon, The new name of this corporation is Sima Thesapeutics, Tne.
HI

Address of Cotporation and Agant. The addresa of the registered offive of the
Corporatlon in the Stals of Delaware is Corpotution Tmst Center, 1209 Oranga Street, Clty of
Witminglon, Caunty of Now Casifs, and the name of the regisiered ogent of the Comporation in
the Srate of Delswwrs at such sddress iy The Corporation Trust Company,

n,

Pumony, ‘The porpove of this corporation bs to engags in any lawhul act or aotivity for
which 2 corporation may be arganized umder the Ceneral Corporation Law of the State of
Delawarg
Séate of Dolavare
(vision of Corpatations
G684 Dusivered 08146 5 D4/ 8/2003

FILED 03:48 Pif 04/16/2008
SRY 020281419 ~ 2288195 FILE

PATENT
REEL: 022559 FRAME

: 0564




FROX CORPORATIGH TRUST WILM.TIAM 32 (FRD) & 16° 03 16:92487 16:00/40, 4863796807 2 3

V.

A, Apthorized Bhayes. This corporation is stthorized to ssue twu clnssea of stock to
be designated, respectively, “Comman Staok” and “Freferred Stook” The total number of shares
which the Corpotation I3 authorized W issus is Slxiy-fivo miltion 65,000,000 shases, Siafy
mdllion 60,000,000 shares shall ba Comumon Stock, each having & par value of §0,01, Five
million (5,000,000) sharcs shall bs Prefemed Blowk, such having a par valuw o£ 80,04,

The Preferred Stook muy be issued from time to ime in one or mors sexies, The
Hoard of Dirsotors §z hereby authorzed, by fifing ¢ certificate (a “Preferved Stock Dusignation™}
pursuant 10 ths Delaware General Corposstivn Law, ta fix or slisz fiom time to time the
deslpnation, powety, preforendad and rights of the sharey of ¢ach suchsories and the
quaiifications, Urmitations or restrictions of any whoily unlssued sevies of Proferred Stook, and tn
establish from time to e the mumbtr of sharea consiituting any such gerjey or any of them; and
1o Inereass ur decrense the number of shares of any series subvequent to the isanance of shares of
that series, birt ot below the number of shares of such seties then vutstanding, Tn caso the .
mumber of shates of any serfes shall be desreased In accordanps with the foregoing sentence, the -
shares constimting such decrenss shall resine the status that thoy had prior v the edoption of ther
resolutipn originally fixing the sumber of sharss of such sories,

R — T

.

B. nv 18 Pr k. Alf cross-referonces in cach
subparagraph of this Section B of Artlcle IV refer to other subparagraphs In this Section B of :
Axticle IV unlegs otherwise indicoted, ;

(1) Series A Preforcsd Shares Dostmation, 25,000 stuues of Prefemed Stosk
shall be designated and known as the “Scrics A Preferred Stock.™ Such number of sheses may be
increased or duereasod by resolution of the Bosnd of Diveclors of the Corporstion after ob B -
the consent of 2 mujority in jnterest of the holder(s) of the then-outstanding shares of Serlen A
Proferred Stock; provided, thet ne decreass shall seduce the pumber of shares of Saries A
Praferted Stook 1o 5 number Tess than the pumber of shares then oulstanding plus the number of
wunh shares iamable\gnn exerolss of vutstondlng righis, sptions ar warrants or upon conversion
of outstanding securities issned by the Corporation. .

: {2)  Dividend Provigons, Bachshar of Saries A Prefemved Stock, for a period
of six years from the dite of fitst lssuancs of the Series A Proferred Stock, shnll be entitled to
receiva n mandatory dividend equad 10 6.0% per yenr of the Driginnl Jssus Frics (o defined
below) thereof. Such dividend shall (1} compound on a stnd~annusl baslg, the first
compounding 1o commence six months fram Janvary 7, 2000; and (2) be piydble semi-annvally
ox each suceeeding six and 12-month anniversary of the first lssugnes, solely by the issuancs of
additional shares of Serfes A Preforred Slovk, ut a price per share aqual to the Original lssus
Priva thereof, and not in cash. Fractionx! shares of Series A Prefarred Stock shall beizsunbla
for purposas hereunder, i

) LYRREN ferense. f
8)  Tho Scrics A Proferred Siock, asto its Hquidation preference, shall ’

ronk senlor to or pari passu with any future olass or series of
Praforred Stoek 1ssued by the Company; pard possy with the Scrias

ny-466384 2
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B Convertibls Preforred Stock, par value $0.01 par share (the .
“Series B Preferred Stock™), and sendor to the Company's !
Carzanon Stock,

)] n the sven! of any liquidation, dissolution or winding-up of the
affairs of the Corporation, whether voluntary or involuntary,
(collautivaly, a “Liquidation™), before any payruent of cash or .
disuribution of other peoperty shall ha mads to the kolders of the
Common Stnek orany other clsss of aarles of stock mubordinate ln

. -liquidation prefarencs {0 the Seriea A Preferred Slock, the holders
of the Seriez A Proferred Stock and the Serlos B Proferred Stock,

R T on g pro Tota basts based on thelr sazregate Hyuldation preforences
then otatanding, shall be catitied to recelve out of the sssels of the
Corporation lepally available for distdtrution 1o its sharcholders,

« . e the Orginal Yssus Price per share (a3 appropriztely adjusied for any
¢ombinabiuns of divislons ov similar recapitalizations affeciing the
Serles A Preferved Stack after Issuanes) and acerusd snd unpaid
dividends thereon (the “Series A Liquidation Preference”). As
vezd herein, the “Original Josus Price” per share is $1,000.

o} ¥, upon any Liquidation, the assets of the Corpomtion svailable for
distribution to ity sharehiolders shallbs insulicient 10 pay the
Lioiders of tho Serdey A Preferred Stock and the Serles B Profered
Stodk the full amounts to which they shall be entltled, the heldas
of the Serles A Preferrad Stock snd the Scrics B Prefermd Stook

. shall share ratsbly {based on thelr respective outstanding aggragate
Hyuidotion prefevences) in eny distrbution of sysets In propostiva
to the regpectlve amounts which would bz payable to tiem in
respect of the shares hald by them if all smounts payable to them
tn respect of sich were pald in {ulf pursuant 1o Sestion 3(h),

&) After the distributiony desesibed In Section 3{d) above have bsen
prid, aubject to therighis of offier yeries of prefered aiock that
axlst or may from e 10 tina coxas into existense, the remaining
nastig of the Corporation svallable for dlstrdbudon to shaseholders
shall be distrituted among the holders of Common Stook pro ratn
based on the number of sharég of Commaon Stoek hald by each.

(4)  Conversion. ‘The holders of the Series A Preforred Slock shall bave
conversion rights (the “Series A Conversion Right™), frough and including date that s six yeass
after the flrst fswincs of the Series A Preferred Stock (the “Coxverslan Termination Date''):

9 Rightso Convert ;
(I)  Bach share of Seriog A Proferred Stock shall be convertible,

8t the option of the holder thereof, ut any lime aller Quiber
1, 2002, &t the office of the Corporation or any trenefer

—— . —— i ———————h P b A

ny-4fi638d 3
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aant for such stock, info sugh sumber of fully paid and
non-psszsseble shures of Commen Stock as iy delermined
by dividing (z) the sum of the Qriglnal Jssus Price of such
shees of Series A Praferved Stock aud all scoried and
unpald dividends thereon by (y) the Serles A Conversion
Price (ne defined below). The “Serles A Convarsion Price”
shat} be (w) $12.00; provided, thet such sonverslon eowurs
on or prior to the dote that is three yeary ufter the dale of
jzsuance, {x} $13,20: provided, that such conversion ooeurs
after the datz tha is thees yeare after the date afissuance
..but on.oeprior:4o.thoudate-that-12 four yours after the date of
fosuanes, (¥) $14.40; provided, that such conversion oscurs
sfter the dats that §a four years ofter the date of fssoanes but
on o prior to ths dale that ie five years after the date of
- .. {ssuancs and () §15.00; provided, Gt such convarsion
otoury ufler the dato that is five years after the date of
issuancs (and the Serles A Converaion Trles shall bo
gubjest o :vd{ustmcnt as get forth bolow in this Bection
4{a)). Notwithsianding the above, the holder(s) of the
Boriey A Proferred Stock shall kave the right, at the option
of suah holder(s), nt uny lme within the two-year petiod
sfter the faauanca thereof, to cause the Campuny
mutomstically to convert the Serles A Praferred Stook into
shares of Commion Stodk at the Series A Conversion Prics
then {n effest, upon the securrenss of any of the following!
(D a merger, consol{dation or similar transacan involving
1hs Corporation or (i tha trangactions involving the
Corporation in w share-for-share merger or Smiler
transaction,

{(2)  Bofore any.holder of Series A Proferved Stock shall be
entitled to vonvied such shares into shares of Cormon
Stock, sunh holder shall mrrender the centificateor
soctifionted therofor, duly endorsed, of the office of the
Corporation or of any transfec ugant for the Serles A
Preferred Stock, and shall give written notlcs to the
Corporation atits princlpal corporats office, of the ¢leotion
to ennvert the grme and shall stato therein the pame or
nitnies in which the certfficate or certificates for shares of
Comnaon Siock arc to ba lssued, The Corporation shwll, a8
soon as practicable thoreafter, Issus end deliver at such
offive to such hotdar of Series A Prefered Stock, oro the
nomines or nominess of sush holder, 8 ceflficate or
certi Aeates for the mumber of shares of Contmon Stock o
which wuch lolder shal) bo mmttled a3 sef forth ebove,
Such conversion shafl be desmed 10 havs been mads
imraediately prior to the close of businese on the date of

ny-466384 4
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such surrender of the shares of Series A Proferted Stock to :
e converted, and the person or persons entitled 1o 7eceive )
the vhares vf Common Stock fssuable upon suth i
conversion shall be treated for all purposes as the record
holder ot holders of such gheres of Commton Stock ag of
such date,

(3}  Inthseventthe Corporatinn should at any time fix & retord
daia {or the affestuniion of & spllt or subdlvislon of the
ovlstanding ehares of Common Stock ot the determination
of bolders of Commor Stock entltled io receive &' dividend
or other distribution paysble la additlona! shaxes of
Common Stock ¢ odher stouritles or rights convertible
into, or satitiing the holder thereaf'toracsive direcily or
indirecily, sdditonal shares of Common Biock (heveinafter
roferred to B9 “Common Slock Equivalents”) without
peymznt of any consldaration by such boldes for the
2dditfonal shares of Comumon Stock or the Common Stock
Bquivalents (including the additional shores of Coramon
Brock Issunbile upon conversion or exerclse tereof) or with
paymea; thet i Jess than the Beeles A Convession Frics
then in effect, thon, ng of such record date (or the date of
such dividend disidibution, split ox subdivislan If no recomd
datols fixed), tho Series A Couversion Prics of the Serles A
Prefered Stock shull be appropriately desreased 50 that the
pumber of sharss oF Common Stoak {smable on conversion
of eavh share of such seres sball be incrsased In proportion
to such inereaso of the aggreyats of (a) shares of Commen
Stock outstanding and (b} those lssuable with respeot to
such Common Stock Equivalents, with the nimber of
sharas Issiahle with respect to Common Stosk Equivalents
determined from time o Hime a3 provided in Sectlon 4(s}(5)
below. .

{(#)  Ifthe xumber ol shazes of Common Stock ouistanding at
any tims i3 deereased by a comblnnilon of the ouistanding
shares of Common Slock, thew, fbllawing the record dats of
such combinsting, thw Series A Converston Prics forthe
Seriss A Prafernid Stock shall bo appropriately inereased so
1hai the number of gharca of Coramon Siock fasuable on
conversion of each shars of mich series shall be decroased
in proportion to mch decrcass in outstanding skores,

s Y

—— ;b 2y 1 &

(s}  Thefollowing provigions shall apply for purpases of this
Section 4(a):

ny-466384 5
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(8)  The aggregats maximum mmber of shures of Common Stock deliverable
wpon conversion or excrelse of Comumon Stork Equivalents (assuming the satflsfaation of
any conditions to convertiility or exercisability, including, without limitation, the
passage of fime, but witheut taking into amownt potentinl antidilution adfustments) shall
be decned 10 have bean {ssued at the time such Comraon Stock Bqulvalents were Issued,

« In the event of any change in ihe mmber of shires of Conemon Stock
deliverable or ln the conntderation payabls to the Corposationupen conversion or
exercise of such Common Stook Rquivalents including, but not limited to, a change
resuliing from the antidilution provislons thereof, the Serles A Converslon Price of the.
Serles A Preferred Stock, to Ibe exiEnl ihmy way affected by or compued using wuch -
Common Stock Equivalents, shall be recomputad to refloct such changs, but 0o further
adjustenent shall be made for thoe sotual issanes of Commion Stock or apy payntent of
such consideration upon fhe sxencise of any sush options ozrights or the conversion or
exchange of such yaourilice,

f¢)  Upon the lermination or expiration of the convedtibiiity or cxereisabllity of
any such Common Stock Bquivalents, the Striey A Conversion Pries ofthe Series A
Proferted Stotk, to the extent In sny way affeoted by or comprrted neing sush Common:
Stock Equivaleats, shalf be recomputed to rafleet thy fsvunnce of only the number of
shares of Commun Stpek (and Common Stock Equivalents which remain convertivle or
Ex:iﬁzlablu) ackiatly Issued upon the conversion or exerclse of meh Common Stock
qulvalenty,

(5)  Bachunga Right Provided ihat (a)all of the sharss of Series A Preferred
Stock initlally jsued and sold by the Corparation to Bian International Servicas, Lid., & Bermuds
exempted imited Hability company ("EIS™), have notbeen converted, as provided In Section 4
above, and (b) the Exvhange Termination Date (as defined below) shall not have oocurred, the
hoiders of the Series A Preferred Stock {acting by aci of the majority holders thereof) shnll bave
the right to exchange all of thelr sheres of Seriva A Preferved Slock (s “Bxchangs Right™) of
the Corporation for initlally 3,612 shaees of non-voting vonvertiblo preferred shares (the
“Preferred Shures™) (ns adjusted forany combinations or divisions or shmilaur reeaplializations) of
Medizyme Pharmaceudical Lad, 8 Bermuda sxempted Jhnited Hubility company ("Neweo™), held
by the Corporation, so that, in any event, ater giving efftct to the exercise of the Exchungs
Right, B19 and thz Corporation will each hold 50% of the tole! oulstanding share capital of
Newed, on a fully diluted basls, assuming that nefther BIS nor the Carpomtlon has sold any
shares of Newes, Upon exercise of the Exchiange Right, the Preferred Shares held by the
Curpuration vhall be transfared legally and benafictally to EI5,

The rights of the bolders 10 sxerolss tho Exchange Right shull commenca al any time
afler October 7, 2002 and shall terminms and be of no firther fores and sffect on the date that iy
the Tater of {3) seven monthe thereaftsr and (1) the corapletion of Heweas's development perlod,
ax agreed i the business plan nf Newco and a3 sct forth fn the Subseription, Joint Development
and Operaling Agresment dated as of January 7, 2000, among Elan Pharmaceutioals
Technologies, 8 diviston, of Elan Corporution, plo, an Irish publlelimited company, BIS, Elan
Pharmu Inbanational Limited, an Iish cotporation (“EPILY}, Neweo and the Corporation {the
*Exchange Tormisafion Data"),

ny-466354 ¢

PATENT
REEL: 022559 FRAME: 0569




FA%4 CORPORATION TRUST WIUK TERK §2 | (WED] 4. 16" 03 16:09/8T. 16:00/40. 4863796807 P 8

Upon exerolse of he Exchange Rlght, the shares of Serfes A Preferred Slack originally
purchased from the Corporation, but not Including any of the aoerucd and unpald dividends
therean (ul} of which shall remain outstansding), shall bs canceled and shall ny Tonges be entitled
to any Tights in the Corporation, If any shares ofthe Sedes & Profbveed Stock (other than shares :
in vespect of scerued dividends) are converied pursuant 10 Seclion 44g), to shares of Common
Stock, the Exchangs Right with respect to the shares of Serles A Prefomed Stock orlginally
purchased fiom the Corptorution, but not fnoluding wy of the scerued and unpeid dividends
thereon, shall be canceled and shall no longer by eutitied to any rights In the Corporation. In
order 1o oxerciss the Exchangs Right, the holdess shalf provide written notico thereof'1o the
Corporatinn, scithog forth () the fact that such holdoss intand o exarcise the Exchange Right,
and (b) the proposed date for sueh xérelse (s “Htercise Date™), which shall be betweea 108nd
30 days after the duts of such notice, Onthe Dxercise Date, (¥) the holders ahull o their
shares of Series A Preferred Stock 10 the Corporetion for cancslistion, and (2} the Corparation
. shall oause o be delivered 1o BIS, sutlng on behplif of such holda, such thares of Newoo, Tha
holders and the Corporation shall take =il other nectssary or approprists sotfons in connection :
with or 1 uffest such closlng. Section 5(c) of the Semurifies Purchase Agrosment, dated as of C
January 7, 2000, between BIS and the Corporation containg eertain edditione! provisions relating .
to the Bxchange Right,

()  Qther Distributiony, On or prior to the Convarsion Termination Date, in
the event the Comporation sball declare u distriiution payable in securities of oihier eatitles,
ovidences of indebteduess Insued by the Corporation or other entitfes, nssets {exciuding cash
dividends) or options or rights not referred to in Section 4, then, In cadh sush case for the
purpese of Lhis Seotlon 6, the holder of o Series A Praferred Stock shall b entitled to s
proportivuste shace of any such distributlon as though they wers the holdets of the numbet of
shares of Common Stock of the Corporztlon info which thelr shares of Serles A Prefetred
Stock would be convertible as ofthe record date fxed for the determination of tha holders of
Common Stock of the Corporation enliticd to recelve such distfbution,

(N Recaplislizations. On or ot to the Conversian Teminastion Date, if st
anry time or from Ume to $me there ahel bs a recapitatization of the Common Stock (sther than o
subdivision, combination or rerger of snle of 19#¢ts provided for in Seetion 3 ok Section 4
heraof) proviston shall hamude so that the holders of the Serles A Preferred Stock shall
thereafiar be entitled 1o feceivo apon conversion of the Scties A Proforred Stovk the number of
shares of stork or pther securities or prapenty of the Corporativh ur otherwise, 1o which a holdsr
of Comenon Stock delivesible upon conversion would hava been snfitled on puch
recapitalization. In any such case, approbate adfustment shall bs mado in the upplication of the
provisions of Sectivn 4 witk respcct to the rights of the holders of the Berles A Prefevred Slock
afier the recapitalization 1o the end that the provisions of Section 4 (Including adjustment of the
Serdes.A Conversion Price thes in effest pad the number of shares purchesable upon converslon
ofthe Serles A Proferred Stock) shall be upplicable sfier that event as nearly equivalent ns moy
be prantinable, .

{8y  Noimpsimment. Tha Corporation will not, by amendment of Certificnto of
Incorporation of theough any reorganization, rcapialization, lranstar of assets, consolidation,
merger, dissolution, Issuanca or sale of securlties or any other voluntary actior, avold or seek 1o
avoid the observance or performansy vf tny of the ems to be observed or performed hersunder

e — ] p—r o bl
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hy the Corporation, but will at ail times in good faith nusist in the carrying owt of il the
provisions hereofand in the taking of all pneh action a3 meY be necessary or appropriete in order
to profect the Sarles A Convassion Right and Exchange Right of the holders of the Sexfes A
Preferred Stock apainst impalrment,

(9)  NoEractiongl Sheres and Certificste sz to Adjugmedts,

a)  No fractional shares ahall be fasued upoy the conversion of un
sheve or shares of the Series A Preferred Stock, and the nurmber of
ehares of Common Stock to be Issued shail be younded to the

. nearestwhole shars, Whether or not fractional shares arc lssuablo
""""""" st = yyritey sich tonversion ghall b deterniined an the basis of tha
gite number of shares of Series A Profarrtd Stock each
holder Is at the time converting into Common Stack and the
agaregate sumber of shares of Common Stock issuable to sach
such holder upon such convession.

b)  Uponthe oooumencs of cach edjustment o readjustment of the
Series A Conversion Price pumsnant 10 Section 4, the Gorporatlon,
at 15 axpenss, shall promptly compute such adjustment or
readjustment in nccordance with the terms hereof and pregire and
firndah 16 cach holder of shaces of Swies A Preforred Stock =
cortifionts satiing forth such adjustment or resgjustment and
showlng in dotal] the Facts upon which such adjustrent or

- readjustment {s based, The Corporation shall, upon the writien
requost ot any ime of any holder of Series A Proferred Swck,
furnlsh or cause to bie fanished to such holder ¢ lke certifioate
sotting forth (i) wush ndjnstnent and roadjusiment, (If) the Beries
A Canversion Price at the time In cffeet, and {ilf) the number of
shnres of Common Stork 2nd the antount, if any, of vther
propatty which t the time would be recoived wpon the
gonverston of & ghats of Series & Profecrod Stook.

(1 Reservalion of Sinck ssushle Upop Converglon. The Corportion shall
at il fimes reaerve and keep aveilabls out ofits suthorized but unlssued shares of Common
8100k, saivly for the purpone of ¢ifeciing the conversion of the shaves of the Serles A Praforred
8[ock, such number of Iis shires of Common Stock that chall from Hms to time be sufficlent to
offect the conversion of all outstending ghores ofthe Seties A Proferred Stock; and if il any
\ima the number of authorized butunissued shares of Commen Stock niot otherwiss rescrved
for issuance shell not be suffiolent to offest the convorsion of all then ovistanding shorca of the
Serles A Preforred Btook, In nddition to such othec recicdles s shall be svallablo to tha holders
of such Serles A Preferzed Stock, the Corporstion will tale mch corporate action that mey, in
the opinion of its counsel, benecessary 1o tncrease its nuthorized but naissued shares of
Coramon Stock to such number of shares as shall be sufficient for such purposes, Including
without limitation, engaging in bast cfforts to obiain the requisite sharshulder approval of any
neogssary amendment to dis Cexiificute of Incorpormtion,

ny-466384 8
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(11} Natlcss, Anywuolice required by the provisions hereol to be given to the
holders of shares of Jarles A Preferred Stock shll be deconed given on the date of sorvice i '
served personally on the parly to whom noties s (o be given, ar on the date of tranamitial of '
services by faosimils tranmission to the party to Whom notice [ 0 be glven, end gddressed to
each holder of racord at his address appsaring ot the books of the Corporation, -

(12) YorngRlights. Subjuct to Sucilon 13 bolow, holders of Serles A
Preferved Siack shall not bs eutitled to vote, including with respeot to the eleotion of directors
of the Corpomtion

on+ memenne {33)—Profective Providlons. Subjecstothe Hghteofany seviay ol preferred stook
that exist or may fym tme 10 Hime come Into existencd, 30 long av ony shares of Serics A
Prefecred Stock e ovtatanding, the Corporation shadl not wilkout first abtafning the sppraval
{by vote or writien conent, 83 provided by law) of the holders of at least s majority of the then-
outstanding shares of Setlea A Proferred Slock, voting separalely ra a yerdest

- A At 3 ko] S R

) amend it Cortificale of Incorporation 8o asio affect advecsoly the
shares of Series A Breferved Statk or any holder theceof {(Inchudlng
by oreating any additional classes of serjes of proformed stock wilh
3 Nquidatton preference or othes rights senlor to the Serfes A

et s kb o B

Prefesred Stock); or
b)  change the rights of the holders of the Series A Preferred Stock In
eny vthes raspeot.
(t4) Status of Converted Stask, In the event any ghares of Secles A Praferred

Stock shall be converted pursuant to Section 4 or exchanged pursuant to Section 5 hereof, the
shares 50 converled of exchunged shall be canceled and shall notbs relsauzble by the
Corporation, The Catificate of Incomparation of the Corporation shell be approprimely
amended to ¢ffect the corresponding reduotion in e Corporation's authorized capital stack.

(15) Tem, In the svont thot the Serfes A Prefirred Blodk shall not have been
convezted luio shares of Cotamon Stik or ekchunged, s provided fn Section 5 shinvs, un or
prior 10 the date that T the later of (A) six years aflor the date hersof and (B) the Exchange - :

Termination Date, the Serley A Preferred Stock shall sither, at the option of the Corporalion, H
(1) remuin outstanding or {If) be ropaid in amount squsl 1o the Series A Liquidetion Proference
plus acerued dividends thorean, in el or by the issvance of shatas at the Corporation’s
Cormon Stock based on the then-current Convarslon Prive,

PRI S

¢, Serjes B Convarllblo Proferred Slusk, All crossereferences in sach ;
subprrageaph of this Section C of Axticle IV vefer to other subsparagraphs in this Section C of :
Antlols [V unlses othervise Indivated,

(1)  Designation, 25,000 shares of Profimrod Stook shall be deslgmated and

known 2 the “Serfes B Prefenied Stock.” Such number of shares may be Increased or decreased

bytesolution of the Board of Directors of the Carporation after obraining the consent of'4 }
majority in interest of the holder(s) of the then-ontstanding shares of Series B Proferred Stoek; 5
provided, that no decresse shall reduics the nunber of shares ot Series B Prafarved Stock to a i

nyA66334 9 , i
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nurnber 1ess thuin the numbet of shares then outstanding plus the nurber of such shizes
jssuable upon exereise of oulstanding rights, options or warconts or upon conversion of
outstanding secutitios igsued by the Corporaton.

(2)  Dividayd Provisions, Bsoh shere of Serfes B Prefered Stock, {or s period
of six ysars fion the date of first lasuance of the Series B Proftered Stock shall b entitled to
recelve & mandatory dividend equel to 12,0% pee your of the Ordginal Jesue Prics (a3 defined
below) thereof. Such dividend shall (1) compound on » serajvanmial basts, the first
sompounding to commence sbt months from the dats hereof, and (2) be paysble semi-anoualiy
on euch sucezeding stx and 12-month anniversary of the first fsswands, solely by the fssumoes of
additiona] shaves of Serles B Preferred Stock, at sprice por share equil to tha Ordginal Issue
Pries therenfyand notin'cdsh, Fragtionn! 1hages of deries B Preferzed Stock shull be lssuable for
purposds hereondsr, T .

(3)  Benlovity; Liauidution Preference,

a} The Series B Prafered Stock, 29 toits liguidetion praferonce, .
shail rank senlor 10 or par] passu with eny existing or future olass
or sorles of Preferred Stook 13susd by the Company; parl passy
with the 8erler A Praferced Stook; and snnlor to the Company's
Comnon Stock,

b)  Tnthe evenl of any Liquidarion (as defined in Section B of Article
1V hereot), befors any payment of cash or disiribution of other
property shall be made to the holders of the Common Stook or
any other class or geries of stock subordinets in Hquidstion
preference 10 the Series B Preterred Stack, the holdess of the
Series A Profesred Stock and Serles B Preforred Stock, ona pro
vata baslg based on thafe s te liquidntion preferences then
outstondlhg shall be entitled to receive out of the assets of the
Corporation legally avallable for distribution to lis sharcholdoms,
thy Oriyinnl Issue Prios per share {as sppropristely adjusted for
any combinations or divisfens or similar recapitalizations
affesting the Secles B Preferred Stodk affer inmance) and acerued s
and unpaid dividends thereon (e “Serics B Liguidation
}“’srcraien.ega“}. As used horeln, the *Origina! lesue Price” por shate

Sl, . -

¢}  If,upon sy Liquidetion, the assets of the Corporstion avalleble for

distribution lo ita shersholders shall be Insufifclent to pay the
holders of the Serles A Profrrred Stook ond Scries B Profecred
Stock the full amounts to whinh they shall be entitied, the holders
of the Serles A, Preferved Stock and Berivg B Proferred Stock shall
shars tatshly (based on their respective outstanding aggregate
Yiquidetion preferences) i any distribution of assets in praportion
10 the rospective amowits which would be payably W them in

ny-466384 10

PATENT
REEL: 022559 FRAME: 0573




FROM CORPORATION TRUST WILM. TEAY 42 (YED) 4. 16" 03 16:05/8T. 16;00/K0. 4863796807 ¢ |2

respect of the shares hield by them if'all amounty payablc to them
in respect of such were puid in fll pursemt to Section 3(b),

d)  After the distributions descrdbed int Section 3(e) above hiave been
patd, auhjeat to the rights af other serles of prefesred siook that
exist or may from ilme o Hoe coms inta existence, the remaining
nssats of the Carporation available for disttibwtion 1o
ghareholders sholl be distributed among the holdem of Commen
Stack pro rata based on (he pueber of shares of Common Siosk
held by each.

(4)  Conversion, The holders ofthe Ss'ries B Praferred Stook shetl have
converslon rights {the “Series B Conversion Right"), through and including the date thet s slx
yours aftordha first issuanoe of any shares of Serlez B Preferred Stock (the "Conversion
Termination Date™).

83‘ Right ta Conve,

(1) Eachshave of‘Sn-{eIB Treforred Stack shall he convartible,
ot the option of the holder thercof, at any time, at the offce
of the Corporation or any tranzfer agent for such stogk, into
sush nuniber of fully pald and non.assessable shares of
Comman Siock a9 Is determined by dividiog (a) tho sum of
the Origiaal Issue Poe of suth shors of Beries B Praferred
Stock and 2l averued and unprid dividmds thetcon by {y)
the Beriss B Conversion Prica {as defined below), The
“Serles B Conversion Pries” shall for each fssus of Series B
Proferred Stock be a price eqgual w 150% oftheaversge
closlng prive of the Commeon Stock For the 60 bading days
peior to the date of written notice of such prrchase request
of the Cotnpany for the pu:chsse cfsuch iseue of Serles B
Brefared Stook,

(2)  Before snyholder of Serles B Proferred Stock shatlbs,

" entifled to ctmvert such shares into shares of Common
Stock, such Lolder shall surrsnder the certifivate or
mﬂﬁcates therafor, duly endorsed, ut the office of the

ton or of any transfer agent for the Serics B

mecncd Sioek, and shell give writien notics to the
Corporation at us principal corporate office, of ths clection
to convert tha sarme and shall siats theran the nama or
narnss in which the ceriificate or eertificates for sheres of
Common Stock arcto be fesued, The Corporation shall, ax
svar a3 pracifcabls thereafter, Iasuo and deliver stsuch
offfcn 1o such holder of Series B Peeferred Stook, orta the
norines or nominess of such holder, & corhificaic or
cartificates for the number of shares of Covmman Stack 1

uy-466384 1n
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which such holder shall be entitled 25 et forth dbove, Such
corversion shall be deaied 16 have been made
immediately prior 1 the cless of business on the data of
such surrender of the shares of Swies B Preferred Slock to
bo converted, nud the parzon or persons catiled to recdve
the shares of Coramon Stock Issuablie upon such converston
shait be trested for al] purposes ws the record holder or
holdars of such shares of Common Biook sy of sush dule,

In the pvent the Corporation shotld at any time fix 4 resord
date for the effectuation of ¥ split or subdivision of the
outstandlng shres of Common Stock or the detenmination
of holders of Comman Stock entitled to receive a dividend
or other distibution payable fn additional shares of
Commen Slock or Commmon Stock Equivalents without
payment of any consideration by such holder for the
additionad ghares of Comman Stock ot the Comman Stock
Equivalents (including he additional shares of Common
Stogk istuable upon conversion or exerciss thereof) or with
paywment that iz less than the Serles 8 Conversion Price
then in effect, then, as of siwh record date (or the dato of
guch dividend distribution, split or subdivislon i no record
duais is fixed), the Serfes B Converslon Price of the Serdes B
Preferred Stack shall be appropristely decreassd £o that the
number of shares of Common Stock issunble on conversion
of each shara of such secles thull be inarsased in proportion
to such ingease of the eggregate of (a) shares of Common
Stock outstanding and (b) thoseissuable with respect to
guch Common Slock Equivalents, with the aumber of
shares Sesuablo with respect to Comrnon Stock Bauivaleats
dcdirmined from timn to Hme 28 provided In Section 4(a}(S) .
below, : ) "

1f the rumbee 0¥ sharcs of Common Stk autstanding at
any Sme [s deercased by 8 cambination of ths outstanding
shaores of Corumon Stoak, then, followiny the record dats of
such combinntinn, the Sades B Conversion Frice for the
Series B Proferrd Stock shall by spyropriately incressed so
that the numiber of hirres of Common Stock issuable on
cotveralan of esch shars of such series shall be decreased
in proportlent 1o such decreass in outstanding shares.

The following m;:ixlons shall spply for purposss of this
Section 4{d)

The sggregats mudmum numbes of shares
of Common Stock deltverable vpon conversion or exerclse

12
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of Comman Stock Bquivalents {assuming the satisfactlon
of any conditions to convertbilily or exercisability,
including, without Umitation, the passage of Kme, but
without takdng Inta secount potential antidlhwion
adjustments) chall be decmed to have boen fsrued ot the
fime such Comtmon Stock Equivalents wers {ssued,

() Tuthe ovent of noy change in e number of
. . shares of Common Stock dellverable orin the consideration
payeble fo the Corporatjon upon converiton or exerclse of
it g0k Common Stock-Equivalents icluding, but not mited
1o, ¢ change resulting frong the sntiditution provisions
thoreof, the Scries B Converslon Prics of ths Serles B
Preforred Stack, fo the extont In any way sffected by or
compiitsd using such Common Stock Equivalents, shall be
recomputed to reflect such changs, but no farther
edjustment shall be made for the nctial iksusace of
Commen Stork or any payment of such considerstion upon
the sxercise of any such options or rights or the conversion
or exchange of such securitics,

(6)  Uponths lermination or expiration of the
convertibility or exeroisabillty of any sueh Common $tock
Paquivalents, the Serles B Converston Prics of the Sedes B
Frofered Btock, 1o tho extont n any way affected by ar
copputed nsing such Conmian Stk Bquivatents, shall be
recomputed ta reflect tha fssuance of only the nursber of
shares of Comyon Stock (and Common Stock Equivalents
which fzmnin convertible oy exexclenbls) smaatly issued
upon the conversion or exeneiea of sich Common Blosk

Equivslents,

(5)  Bxchange Ripht. Inthe evantihat EIS (s defined in Section B of Actiole

IV horeo) shall have exercised the Exchange Right (ay defined in Section B of Asticle IV
hereof), EIS shall, at its option, within 30 days thereof, (1) causs i bepaid 10 the Corporation, an
amount equal to 30.1% of the spmreguts smount of te Development Funding (a8 such tecm i
defined in the Funding Agreement, dated as of Jasuory 7; 2000, amang EIS, Newco, BPI,, the
Corporation and Blan (as such tesms ar» deflved I Sectian B of Articlo [V hereof) ta date

vided by each of the prifes Newso), in accordance with the terms of the Funding Agreement,
rciuding any acorued and wnpald interest snd/or dividands padd to BIS thereon, from and afe
the da18 hereof and untl the dais of such exercise, ar (i) srender for canceliation, including
any acerued and ynpald interest andor dividends therson pafd to EIS, a portion of each issuunce
of Series B Preferred Staek having an spgregats Qriginal Price equal to 30.1% of the fotal
amoaunt of Development Funding provided by esch of the parties to Neweo, In accordanee with
Ihe $6nms of the Funding Agreement in connection with the fssuancs of suth Series B Preferred .
8tonk, from and after the date hereof and until the date of the excraise of the Exchonpge Right, !
apainst the tulstanding Sedes B Preferred Stock, if any, and/or the conventible promissory note !

PR p—————— gl e LSt f RS
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dated a5 of Jemuary 7, 2000 by the Corporation in favor of BIS in the orlginal princips! amowat of
$12.013 million or (3i) effecd a combination of (i) and (3} above If applicable.

(6  Other Distributions, On or poor to the Conversion Terminatien Date, in
the ¢vent the Corporation shall declure a distribution payabls in securities of ¢ther parsons, '

ovidences of indehtednoss issued by the Carporalion or ather persons, assets {cxchuding casl
dlvidonds) or options or rights not rafrred to in Section 4, then, in each quch cast for the
purpose of thlg Section 6, the holders of the Series B Preferred Stock shall bo ontitled to s

+ proportionate share of ihy such dlstrdbution as though they were the holdars of the numbar of
stares pf Common Steck of the Corporation inte which thelr shares of Series B Profemad
Stk would be convertiblo as-ofthe recard-date-fixed for thie dtarmination of the halders of
Conmon Steok of the Corporation entitled to Teocive such dlstribution,

(7} Recaphalizallons, On orpriorto the Conversion Teamnlnatlon Date, il

fifne pr from time fo time there shall be g recapitalization of the Common Stock (other than o
snbdivision, combination or merger ar sale of nesets provided for In Secton 3 or Section 4
hereof) provision shall be made 5o that the haldess of the Series B Preferred Stock shalt
thereallor be entitled lo recelve upon canversion of the Swies B Proferred Stook the number of
ghares of stock ar otlwr securities or praperty of the Corporatlon or otherwiss, i which a holder
of Commion Stock detiverable upon conversion would fiave beent entitled on such
recapitalization. In any such case, appropriate adjustment shal} be made i the application ofthe
provisions of Section 4 with respest 1o the rights of the holders of tha Sedes B Preferred Stock
after the recapltslization (o tho end that the provisfons of Section 4 (Including sdjustment of the
Swdes B Converslon Pries then in effket imd the nuntber of khores purcharabls upon convetaion

of the Seriea B Proferred Stack) shell be appleable sfier (hat ovent as nealy equivalent us may
bo practicable, ' .

(8) Nolmpelement. The Corporstion wili mot, by amendment of fts
Certifioats of Incorporation of through aoy reorganization, ecopitalization, ranafer of axaats,
consolidation, morger, dissolution, Issuance or sale of seourities or any othet voluniary sotlon,
avold or ecek to avold the observance or performancs of any of the terms ta he observed or
performed hereunder by ths Corporation, ol will at 21) thmes $n good faith sasist in the
crrying out of ull tho provisions hertof angd in the (=king of a1l such activn as may by
neoussncy of appropricts in order fo protect the Series B Canversion Rights and Exchange
Rlght of the holders of the Series B Proferred Stock sgainst impaimeat,

()  NoPraetions) Shares and Cedificaty o to Adjustments,

8)  Nofractional ghares shall be ssued upon the conversion of any
share or shres of the Series B Profemed Stock, and the numbsr of
sharey of Comunon Stack Lo by jssuwd shall be rounded (o the
ncarcst whole share, Whother or nol fractional ahares are lagisble
upon guch conversion shall be determined on the bagis of the
ageregaio number of shurea of Setles ¥ Prefetred Stock eash
Tolder iy l the time converting info Common Stack and the
aygrogte number of shirey of Common Stock Issuable to eack
such holder wpon sush convarsion,
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b} Upon the ocourrence of each adfustraent or readfustment of the
Series B Conversion Price pursuant 10 Section 4, the Corporation,
ht fis expense, shall promptly compute such adjustment or .
readjustinent in ancordance with the terms hereof and peopars and
fornish to each holder of shared of Serfes B Proferred Stack 2
cerlifiests setting forth such adjustment or readjustmant and
showlng in detall the facts upon which such adfustment or
teadjustment {3 based. Tho Corporation shall, upon the writlen
r2quest At any fme of any holdsr of Serles B Praforred Stock,
Tornial or ¢enuse to bo furnlshed 1o such holder 8 like cortifionte
aetting forth (1) such adjustment and. readjustment, (13) the Series
B Conversfon Prics at the timefn effect, and (i) the nurober of
shavex of Common Stock and the smount, if sny, of other
propevty which at the time would be received upen the
convecaloh of a shurs of Series B Prafurred Stock.

{10) on af S ssunble U » The Corporation shall
ot all imes reserve and keop avellable out of 115 2uthorized but unlssued shares of Comman
Stock, solely for the purpose of oifecting the conversion of the shures of the Sedes B Freferved
Stook, such number of lts shares of Common Stodk that shall from time to fime be suflicient to
¢ffect the convension of al} outstanding shares of the Serfos B Prafirred Stock; and if atany
tme the number of authorized but unfesuad shares of Common Stook not otherwiss reserved
for issunnce shell not be sufficfent to effect the conversion of all then oulstanding shares of the
Surivs B Proforred Stock, in addition 1o such other remadies as shall be availeble to the holdess
af such Serles B Proferrad 8100k, the Corporation wilh tnke puch eorporile gotfon that may, in
the oplaion of ts counsel, bansoassary 40 inoreae fis suthorized but unigsued shares of
Common Stack 1o such nimiber of sheves o2 shalf be sufficient for such purposey, ineluding
without limitation, engeging ju best efforts to obtsin the requisite shareholder spprove! of ony
necessary amendment o s Cartificats of Incorperation, .

{11) Notices, Any notlot required by the provisions hereof to be given to the-
holdets of sharés of Serles B Preforred Stock shall be dermed given on the date of aervice If
served personully on (he purty to whom noties ja to be glven, or on the dale of transmittal of
futvices by fesimile transmizsion to the pharty to whom nottos {n to bi'given, ahd dddressed to

vach hotder of record at his address nppearing on tho books of the Gorporation,

(12) Renurchases or Redemntions pfthe Serias B Proforred 8100k, {n) The
Series B Preferred Stock shell be redsemable, in whole or In part (in insremcuts of at Joast
$250,0003, at the aption of the Carporation for cash at 300% of the Origlnal fsaus Price plus
acerued dividends (the "Redemption Pries"), 6o Jung ay ot of the amounts provided fo be
funded a3 set forth in the Securiiles Purchasa Agreement, dored az of January 7, 2000, batwesn
EIS and tho Corparation, fave hom funded or the Corpomtion has witved jis right to any
udditional funding, Any shares of Series B Prefered Sinck ealled for redemption shatl no
lenger b entitfed to the Conversion Right,

(b)  The Corporation shall notify the holders of the Series B Proferrsd Stock in
writing setting forth (n) the terms of the rederoption of the Serics B Praferred Stock, and (b) the
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proposéd date for such redemption (the “Redemption Date'), which shall e berween 10 and 30
days after the dats of sich notice. Qn the Redemption Date, (x) the Corporation shall pay in cash
an amount equsl 1o the Redemption Prics {o the holders of thy Series B Preferred Stock by check
or wirs transfer o an socount dedgnated by such holdess, snd (y) the holders ehall tondey thelr

. shures of Serics B Preferred Stock, subject to tha redempiion, to the Carporation, for
cancellation, The holders and ths Corporation shall take el other necensary of appropriate
gclions in connection with or to offect sush closing,

. {13)  VoilngRighls. Subject to Section 14 below, holders of Serdss B Preforred
Stook shall 1t be entitied to vols, including with respact to the electlon of direstory of the
Corporation, =~ | _ - hen 3750 T ' !

(14)  Proteetlve Provigions, Subjestto the ights of any series of prefersed siock
that exists ormay from fime to tine come Intp exIstence, o long as any shares of Serica B
Preferred Slock we ouistanding, the ton shal nof without first pblaining the spproval
(by vote or wrilten conwent, ag provided by 1ow) of the holdes of ot Jeast & maJority of the then-
outstanding shares of Series B Preferred Stock, voting seporately s a serfes:

8 smend ita Cextificate of Incorporation so as to affect sdvearscly the
shares of Serien B Proferred Stoek or any holdes thereof (ineluding
by creating any edditional classes or series of prefetred slock with
8 Hquidadoa proforence or other rights senior fo with th Serdea B

(U T e S

Preferred Siack); or E
b}  changsthe dghts of the holders of the Sexles B Prefemed Stock In .
wiy olheg respect P
(19) " Stetus of Comveried Stock. In the eveat any shares of Series B Frefotred :

Stoek shall be converied punmmant to Section 4, (he ahares so converted or axchanged shall be
canceled and shall notbs relssusbls by the Corporations, The Certificats of Insorporation of the
Corporation shall be approprintely amended to effest the cortesponding reduction in the
Cortporation's suthorized capitl sock,

{16) Tems Intho tvent thatthe Serfes B Brefrred Stook shall not have been
converied into sharea of Common Btock or exchsnged, 23 provided in Section § above; on ot
prior to the dato that 18 fhe Jter of (A) six years after the daty hereof and (B) the Excluings |
Termination Date, the Series B Preferred Stock shall cither, 2t the optlon of the Corparation,
{f) romein outstanding or (I} boxepald in amount equal to the Berles B Liquidation Prefersnos
ploe neorued dividends thieraon, in cush or by the issuance of shares atthe Corgomtion’s
Comuun Stock based on the then-owrrent Conversion Prica,

Y.
A Reverse Stogk Split

(1)  Effective 12:01 2.m, on Apil 15, 2003 (the "Effective Tima") all sharos of
Comraon Stock ol the Corporstion fsgued and outstending Immediately prior to the Effeotive
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Time ("0ld Common Stock”) shall be and hereby are sutomatically combined and reclassified
(the “Reverss Split™), withoot any action on the part of the holder thareof, as foflows: svery six
shures of Old Common Stoek shal] be combined and reotassified (the "Reverse Stock Split es
onc shate of lasued and cwstanding Common Stock ("New Common Stock"), The Corporation
shall not ssue fractional sheres on account of the Reverse Stock Split, Any fractiona! share
resuliing f‘éotgi(:;.u?h change shail be rounded upward to the next higher whole share o New
Comuunt

. (2} Following tivs Effectivs Time, sach holfder of O1d Common Stock shall be

entitled ta recelve upon surrender of such holder's ceriificate(s) represeniing Old Coramion Stock

(whelher one or myrs, “Old Certificates™) for cancellaton pursusnt 1o procedurss adupted by the

Corporation, 2 certificate(s) reprozenting the number of whole shates of New Common Stack

{whother one or more, “Now Ceriificates™) into whloh and for which the tharss of Old Comruon

Stock formerly regresented by such O1d Certificates 5o surrendered ars reclassificd under the

terms hereof. From and after the Effective Time, Ol Cartificates shall represent only the right "
to yeecive Naw Certificates, ‘The Comporation shall not recogniza on its stack record books any

purported transfer of eny fractionat shate of Cammnn Stock of thy CorporzHon,

Wi,
A, Management. Forthe menngement of the bustuess and for the conduct of the

aiTaits of the Corpuration, und in further definjtion, Kmitation und rogulation of the powers of
the Carporation, of its dirsctors and of {5 stockholders or any clnsy thereol, as the case may be,

{t1s further provided thar:
B, Poard of Directors,

1)  Themansgement of the business snd the conduct of the affalcs of the
Corporation shall be vested in its Board of Directors, The numbee of directars which shall
consttute the wholy Buad of Direcions shull Ho dusipnated in the Second Anmended and
Restried Bylaws of the Corporation {the “Bylews™), The directors shall ba divided into thres
elaszes with the term of offloe of the Rret olsss {Class 1 1o expire at the annusl mestingof ;
slockholders hold in 2003; the teem of offics of the second class (Claus 1) to expira at the :
annual meeting of atackholders held in 2004; the term of office of the third ofass (Cless T lo
expiro at the annual meeiing of stockholders hold in 2005; aid, thersofter, for sach such temm
to explre ot each third succeeding annual meeting of stookholders after such election,

(2)  Subject to the rights of the holders of any searies of Proferred Stock 1o slect
additional directors under specified cltvumstancas, directors shall be eleated at eaoh ztnug)
mecting of stockholders for a term of ona year, Bach director shall servewntil his successor s
duly elected and qualified or untit his death, 1estgnation or removal. No decreass In the number
of directors constittiting the Board of Directors shinll shorten the tarn of any looumbsent divecion,

. {3 Elections of dircctors need nol be by wrltten betlot unless the Bylaws of
the Corporation shall 50 provide,
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(4)  Subject to the rights of the holders of any series of Preferred Stock, no
divactor shall bo removed without cause, Subject to any limitatons tmposed by Jaw, the Board
of Ditectors or any individual direclor may be removed from office at any time with cause by
the aftimntive vote of the holdexs of a majority of the outstanding voting stock of Ihe
Corponation, :

(5)  Subject o the rights of the holders of any series of Preferred Stock, any
vacancits on the Board of Directors resulting from death, resignation, disqualificatton, removal
or other causes and any newly ereated directorships resuliing from any incrasss In the nwaber of
directors, shall, unless the Board of Direciors determines by resolution that any such vacancies or
newly created divectorships shall be fed by thestockbolders, sxcept as othatwise provided by
law, be filled ohly by the affirmativie Votc of & majority of the direslors then in office, sven
though less that & quorum of the Board of Dircotorz, and not by the stockholders, Any dircotor
efected In accordunce with tha preceding sentance shald hold offfes for the remainder of the fuli
term of the director for which the vacenoy was created or veourred and uniil such diresior’s
soccessor shall have buen elecled and qualified.

C. Stockholders,

{1}  Subject to paragraph (8) of Antiele VI of the Bylaws, the Bylaws may be
altered or amended or new Bylaws adopted by the affirmative vote of &t feast sixty-tix and
two-thirds percont (66-2/3%4) of the voling power of all of the then outstanding voing stovk of
IheI Corporution, The Bourd of Divectors shall algo have the pawer to adopl, smend, or cepaal
Bylaws,

(2)  Anyaction requiréd to be taken, or any sction which may be laken, al
any annual or special mesting of stockholders of ths Corporetion, may be taken without &
mesting, without priornotics and without a vole, by the holders of ontstendlug siock having
not less than the minlmum number of votes thet would be neoessary to authorize ortake such
notion nl 8 meoting al which all shares entitled 10 vots thereon wera present and voted.

{3 Speclel meetings of the stackholders of the Corporation may be aalled, for - .-
any purpose o purposes, by (1) the Chalrmag of the Bonrd of Directors, (1) the Chief Exccutive
Offiest, or (lii) the Boand of Direcioty pursuant {o a resolution, and shall be held st such placs,
on such date, and at such tme as the Board of Ditectors ehall Bx

(4)  Advance notice of stockholder nafinstions for tha election of dicectors
and of business to be brought by stockholders befors any mestlng of the stockholders of The
Corporatlan shall be gives In the manner provided in the Bylaws of the Corporation,

VI

A, Limijtation of Lisbility. A dlrector of the Corporation shall nof he pezaonally
linble {o the Corporation or its stockholders for monetary damages for any breack of fiductary
duty &s & dizeclor, exeept for Hability (i) for any breseh of the diractor's duty of loyalty to the
Corporation or fis stockholders, {if) for aots or omissions not in good falth or which involve
intentional misconduct or & knowing violation of 1aw, (ill) under Section 174 of the Delavware
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General Corporation Law, or {Jv) for any wransaction from witieh the drector derived an :
improper personal benefit, If the Delaware General Corporation Law is smended afer !
appraval by the sackholders of this Article lo suthorize corporate setion further eliminuting or '
fimiting the personal Yability of directars, then the lahility of a direstor shall bie eliminated or
Hinlted to the fullest extent permitied by the Delaware General Corporalion Law, 28 50
amended,

B.  Indemnificetion. TheCorporation shall indemnify to ths fullest extent pemitted
. ty law any person who-was or Js maede or Is threstened 10 be nede & party to an acllon or .
C procesding, whether eriminal, civil, sdmintatmtive or investigative, by reason of the fact that he
or shie or & person of whomc-he-orshe s the Jegal representative Is orwag'w director, officer,
employes or agent of the Corporatioh or 13 or waf rérving at the requeat of' the Corporation 5o
direator, officer, employee or agent of another Corporation, paringtéhip, joint venture, trust or
athier enlerprise.

C.  Amendments, Any repeal or modiSeation of this Astlele VIl shall be
prospeative and shall not affect the sights under this Article VIL in effect at the tirs of the
alleged ocourrence of any act or omission to sot giving rige 1o Jisbllity or indemnification.

- ———t A ARUARG Sy 4ty o

-———

Vi, |

A, The Corporation reserves the right 1o smond, alter, chnge or repat any
provision contained jn this Amended and Restaied Certificate of Incorporation, in the manner
now or hereafier prescribied by statute, except as provided in puragraph B of this Artiale Vil,
and all righta conferred vpon the stockhalders heroin aro granted subjeat to thix reservation.

B.  Notwlthstanding eny other provisions of this Ameaded and Restated Centificnte
of Incorporation or any provision of law which might otherwice parmit a lesser vots ot no vote,
bt in addition to any affirmative vots of the bolders of any particular class or yeries of the then
outatanding voling stock of the Corporation vequired by Jaw, thls Amended and Restated
Cerificate of Incorporation or soy Preforred Stock Deslpnation, the affirmative vots of the
holders of & leastuixty-six-and twouthirds peroent (66-2/3%) of the votug power of alt of the
then autsianding voting stock of the Corporution, voting together us 8 single clnus, ehrl b
required 10 alter, amend or repeal Axticles,

I WITNESS WHERBOF, this certiflcats has heen signed this 16th day of Apsil, 2003 l
by the undersigned who affirms that the statements made herein pro trus und correct,

.-

fef Howsrd W.
Name: Howard W. Robin
Titlee  President and Chief Executive Officer

ny-466384 9

PATENT
RECORDED: 04/17/2009 REEL: 022559 FRAME: 0582




