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MURRAY & MURRAY

A Professional Corporation

19330 Stevens Creek Blvd,, Suite 100

Cupertino, CA 950142526

Te ephane (630} 852-8000; (408) 907-9200
Facsurmule: (6500 852-9244

Attorneys for Debtor

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No. 01-51100 ms;j
Chaprer 11

pond e
— 2

In re:

,,,,_
by

Cyberl(Q Systerns, Inc,,
fka HeolonTech Corporation,

s
ko

Debtor,

§ 651 #55-8744

Dats: Au%ust 14,2061

Lime:

Hlace: %%n Ja&% %?nkmptm Court
Judge: Honorable Marilyn Morgan

EIN: 77-0431580

o, LA, FHIL-2570
i
LA

,...
e

s

NOTICE OF MOTION AND MOTION TO SELL CERTAIN OF DEBTOR’S ASSETS
OTHER THAN IN THE ORDIMARY COURSE OF
BUSINESS ¢ %\]1 u.s .* 3ﬁ3{'ﬁ3}} isgg FREEA%:‘B C R&‘ Aﬁé g? &&VS, CLAIMS,

Avaya, Ine,
L. NOTIWE
PLEASE TAKE NOTICE that Cyber IQ Systems, Inc., fka Holon Tech Corporation, the

Debior and Deblor-in-Posssssion in the sbove-referenced case {the “Debtor”} hag filed the
MOTION TO SELL CERTAIN OF THE DEBTOR'S ASSETS OTHER THAN IN THE

3 ‘ ORDINARY COURSE OF BUSINESS (11 US.C. § 363(b)) AND FREE AND CLEAR OF
LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS (11 L1.8.C. § 363(D)). Pursuantio
| the Motion, the Debtor seeks approval from the Bankruptey Couwrt 1o sell certain patenss and

28 patent applications identified below 1o Avaya, Ing, (“Avaya™) for the sum of §

W ke kA9

Lo ire D e b B o n Sl ARet Avaya wpd.

NQ“CE OF MOTION &340 JOTHON TO LY SELL TIRT AN OT
DIERTOR'S ASSETS GTHER THAM I8 THE ORDENARY COLRSE
wfa OF BUSINESS {11 US.C. § 363 {1 AND FREE AND CLEAR OF
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1o {a) the exccution of mutually agreeable documents by the Debtor and Avaya regarding the

| sale and transfer of the patents as defined herein; and (b) the entry of an order of the bankruptey

3 court approving the sale that is acceptable to Avaya in its sole discretion.
4 The Motion will be based upon this Notice, the Motion itself, the Declaration of
5 William I Schroeder (the “Schroeder Declaration™) in support thereof, the pleadings and papers
& | on file hersin, and upon such oral and documentary svidence as may be presented at the hearing
7 on the Motion.
8 Anty opposition to the Motion must be filed with the United States Bankruptey Court,
G United States Courthonse & Federal Building, 280 South First Street, Room 3033, San Jose,
10 | California, 95113, and served on Debtor’s counsel, Doris A, Kaelin, Esq., Muwrray & Muwray, A
11§ Professional Corporation, 19330 Stevens Creek Blvd., Suite 100,Cuperting, CA 95014-2526, and
12 § served on the poteniial buyer, Gene Potkay, PhuD., Avaya, Inc., Rm 3D02, 150 Allen Road, Liberty
13 | Corner, NJ 07938-0875., no later than July 27, 2001.
. % i 14 PLEASE TAKE FURTHER NOTICE that persons wishing to presens a competing bid
? i : ? -; 15 § may do so at the hearing.
\‘ : é § 16 Any party wishing further information may contact the Debtor's counsel, Dorts A, Kaelin,
:; ,, i‘gg 17 |1 at {408) §52-9200.
o BT H. THE MOTION
§ 19 A, Summary of Relief Sought
20 The Debtor is requesting the Court to approve its sale of the following remaining
21 § paterts and patent applications including any foreign applications {collectively, the “Fatents”™) of
22 8 the Debtor:
23 Patent Application Title Remarks
24 & Cross Platform Server Clustering Using a Network Flow Switch Al]a‘:ved;u{s.su& Fee paid
15 I Drynamic Load Balancer for Multiple Network Servers ggﬂgigﬁlégz
Router Pooling In A Network Flowswitch 1S, Patent No.
26 5,963,540 issued on
10/5/99
27 B Active-Passive Flow Switch Failover Technology Allowed-{ssus Fee paid
Router Clustering For Multiple Nerwark Pending
28 § Firewall Pooling In A Network Flowswitch Pending
o etz Ay vod L DREOKS ASSELS GTHER THAN ™ THE ORDIARY COURSE
3 e OF BUSINESS {31 U558 363 (b)) ANDFREE AND CLEAROE .
PATENT
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1 § Firewall Clustering For Multiple Network Servers Pending
VPN Device Clustering For Multiple Network Pending
2 | System and Method of Network Independent Remote Configuration  Pending

(“Purchase

| (or the ultimate purchaser should there be a successful overbid) shall buar the cost of preparing
8 if any and all documents necessary to accomplish the vansfer of the Pasents.
9 The sale shall be “as is™, “where 18 basis without express or implied warraniies of any
10 kind except that the Debtor warrants and represents {a} it 15 the owner and title holder of the
11 Patents; (b} there are na chalienges to the validity of the Patents to the best of the Debtor's
12 = imowledge, information and belief] and {¢) it has disclosed all licenses associated with the
13 Patents to the best of the Debtor’s knowledge, information and belief  Avaya (or the ultimate
14 purchaser should there be a successful overbid) shall bear the cost of preparing any and all
15 § documents necessary to accomplish the transfer of the Patents.
16 E: Payment of the Purchase Price will be paid by Avaya or the successfisl bidder to the
17 Debtor in cash, by wire transfer of funds to a bank account designated by the Debior at the
18 : closing.
19 The sale shall be free and clear of all liens, elaims and encumbrances with said interests
201 attaching orly to the sales proceeds fo the extent valid and in their respective order of priority.
21 || Furthermore, the sale of the patents to Avaya or other potential buyers shall take subjoct to the
22 || terms and conditions of the existing licenses as follows: (1) Hewlett-Packard Co.; {2) Turnkey

23| Korea Co., Lid; (3} Nauticus Networks, Inc; and {(4) RedCreek Communications, In¢. The

24 § Debtor does not believe thas the patents are encurmbered by any lisns.  The Debtor contends that

the proposad sale is supported by the Debtor’s sound business judgment and that the sale is in

the best interest of creditors.

2? ‘ c‘s.} j
BRI
YRW Aaknttwo k08 ] SNOTICE GF MOTION AN MOTION TO (D SELLCERT A OF
Dudaeinendyber QUM EpaSelAssess-Aovava. wpd 3 DESTOR'S ASSETS (¥THER THAN IV THE CHOINARY COLNSE
) i. = GF BUSINERR (1T LB.C § 383 (b AND FREE AND CLEAR 1IF .
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. INTRODUCTION
1. OnMarch 12, 2001, (the "Petition Date"), the Debtor filed its Voluntary Petition
under Chapter 11 and is presently conducting its affairs as a debtor-in-possession pursuant to the
provisions of Sections 1107 and 1108 of the Bankruptcy Code.
2. Prior to the Petition Date, Cyberl() Systems was a global provider of intelligent
policy-driven systems that accelerate performance, automate management and incroase the

avallability of e-sites. The company’s focus was in the Internet Traffic and Content Management

3 ;l (“iTCM™) muarket. Today's e-sites face increasing demands from the growing use of media rich
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content and increasing volumes of secure transactions. CyberlQ delivered to e-site systems
admiristrators a variety of solutions based on its switching and content processing architecture.

3. CyberlQ Systems was incorporated as HolonTech Corporation (“HolonTech™ in July
1996 and was initially engaged primarily in contract R&D services on behalf of the company's then
principal shareholder, NEC Corporation. The company raised several rounds of financing as it
developed and marketed its own product lines.

4.  Thecompany leamned in early December 2000 that it did pot have the necessary
cormitments to close the Series T round of financing that was originally scheduled to close in mid-

November. 4s a result, management stnictured & major downsizing of its business around the

“company’s new SSL product line, Cyber8SL, The organization of this downsizing was implemented

ont Monday, December 11,2000 at which time approximately 55%-60% of the company’s work

force was terminated.

5. The company attempted to arrange bridge financing in December 2000, Whils tﬁe-
comparny had some comitments, the company did not have sufficient commitments from other
investors to close the bridge financing. As a result, the company terminated its remaining
employess, including officers, on Decernber 28, 2000

6. Commencing i1 January and through the Pefition Date, a number of ex-officers and
former eraployees worked as part-time consultants to convert working capital assets (inventory,
secounts receivable) to cash; to sell the company’s product lines, intellectual property and other
assets with value; and to prepare for'a Chapter 11 bankruptcy filing to protect other assets; such as
MOTICE GF MOTION AN MOTION. TQ {1} SELL CERTAINOF

4 DEBTOR'S ASSETS GTHER THAM TN THE ORDINARY COURSH:
B CIF BUSINESS (11 U800 § 183 () AND FREE ANDCLEARDF |
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the company’s lease and leasehold improvements, for the benefit of its creditors.

7. Asaresult of the efforts of its consultants and former officers, the company realized
proceeds from the sale of certain inteliectual property, inventory, equipment and licenses in excess
of §5 mullion, From these proceeds, the company paid off its secured creditors who held lens-on the
assets sold and its employess {exclusive of severance claims),

8 The Dicbtor has sold or licensed substantially all of its remaining assets within this
bankruptcy case after uotice and Court approval thereof, With the complstion of such Hauidation,
the Debtor intends to convert the within case to a case under {Chapter 7 of the Bankruptey Code.

IV. BALE OF ASSETS
As Sale of Assets Other than in the Ordingry Course of Business.,

Section 363 of the Banlruptey Code provides that the Debtors, “[a}fler notice and a
hearing, may use, sell, or lease, other than in the ordinary course of business, property of the
estate.” 11 ULS.CL § 363(b). Most courts that have addressed the issue of sales outside the
ordinary course of business have required a “business justification” for the ransaction, See, gg.,

Inre Lionel Corp., 722 F.2d 1063, 1070 (2™ Cir. 1983).

The Debtor has determined, in its business judgment, that the sale to Avaya is in the
best interest of the estate. As supported by the Schroeder Declaration, the Debtor has been
‘marketing its assets since January 2001, No other person has presented a bid for the Patents.
However, the Debtor intends to provide a copy of this Motion on all persons who the Diebtor
believes might be interesied in presenting an overbid on the Patents. Additionally, all overbids
will only be aceepted for the entire group of assets. The disposition of the Patents as proposed

herein, with the opportunity for overbids to be submitted at the time of the hearing, affords

I additiong] assurance that the highest ang best price will be realized for the Patents,

B. Sale Free and Clear of Liens and Interests.

11 ULR.C § 3630 provides for the sale of property free and clear of Ligns and
interests in such property. 11 U.8.C. § 363(f) provides that when such an interest is a lien, the
property may be sold free and clear of the lien if (1) applicable non-bankruptey law permits the

sale of such property free and clear of such interest; (2) the lien holder consents thereto; (3) such

\Q’i‘k’,"‘v’-’ JF MGTT(}"-J a’wJD ’k‘IQT‘f N TU ti} \E herT‘ A E
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interest is a lien and the price at which such property is to be sold is greater than the aggregate
value of all liens on such property; (4) the lien is in bona fide dispute; or {5) the lien holder
could be compelled to accept a money satisfaction of such interest.
€. Gooed Faith Purchaser

Avaya is not an “insider” of the Debtor. Avaya purchased certain intellectual property,
inventory, equipment and leenses from the Debtor prior to the Petition Date but otherwise has 1o
prior relationship with the Debtor. The Debtor’s negotiations with Avaya concerning the
transaction contemplated in this Motion were arms-length, and Avaya provided the best bid on
the Patents. Therefore, the Court should find that Avaya has acted in good faith within the

meaning of Section 363(m) of the Banlauptey Code. See, e, Marin v, Coated Sales, Ine {Inre

J, No. 89 Civ, 3704 (KNW), 1990 WL 212898 (8.DN.Y. Dec. 13, 1990
(holding that to show lack of good faith, a party must demonstrate “fraud, collusion, or an
attempt to take grossly unfair advantage of other bidders™. Similatly, if & competing bidder is
ultimately approved by the Court after subnutting a higher or better bid, such bidder should be
found to have acted in good faith in accordance with Section 363(m).
V. PRE-PETITION SECURED DEBT
Searches of the records of the California Secretary of State disclose the following liens

and security interests on the Debtor's pre-petition property;

, - COLLATERAL
SECURED PARTY DATE OF FILING COVERAGE

Holen Tech

FINF Capital, Inc. 1/27/60 Specific Equipment
{returned to leasing
company}

Sumitomo Bank Leasing 1272796 Specific Equipment

and Finance, Ing. (Debtor believes paid in
full}

Oce-USA, Ine. 1/18/9% Specific Equipment

{photocopiers; returned i
leasing company)

MOTICE OF MOTION AND MOTION T0 (1) SELL CERTAL OF
DESTOR'S ASSETS OTHER THAN IN THE CROINARY COUBIE

<~ ¥ BUSINESS (1L U510 ¥ 363 (b)) AND FREE ANDCLEARGE.
PATENT
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SECURED PARTY
Cvherl(
Colliers International

BCL Capital

The Manifest Group
Silicon Valley Bank

CIT Technology Financing
Services, Inc

Sunrise Leasing
Corporation

GATX Ventures, Inc,

DATE OF FILING

3/09/61

9/12/00
/1500
11713400

12/1/00
12/12/006

12/14/60

COLLATERAL
COVERAGE

Furniture and equiprnent
located at 225 Baypoims
Parkway, San }cse CA
(secures comumussion under
listing agreement)

(release filed 8/27/01)

Specific Equipment
Specific Equipment

Substantially all of Assers
(release filed 2/13/01)

Specific Equipment

Spectfic Equipment

Substantially all of Assets
(release filed 2/ {13/01)

A true and correct copy of the searches of the California Secretary of State are attached

to the Schroeder Declaration as Exhibit “A” and incorporated hersin by this reference.

Vi, GROUNDS TO SELL ASSETS

FREE AND CLEAR OF LIENS

{11 U.S.C. § 363(H(4H

Based on the Debtor's records and the search performed with the California Secrétary

of State's Qffice, reflecting that any blanket liens have been released, the Debtors believe that

i any other alleged lien against or imterest in the Patents is in bona fide dispute and that the Patents

may be conveyed free and clear of any such Hen, claim, encumbrance or interest pursuant to

Section 363(f)(4) of the Bankruptcy Code.

WHEREFORE, the Debtor prays that this Court enter its Order:

1. Approving this Motion,

2

2. Authorizing the Debior to enter into the sale of the Patents with Avaya or the

ultimate purchaser and to execute such documents and o take such action as 1s necessary to sell

the Patents upon the terms and conditions as sef forth herein other than in the ordinary course of

iy CyberiQbtiionselin sens-Avavd wpd

NOTICE OF MOTHON AND MGTION TO {1 SELL CERTADSOF
BERTOR'S ASSETE OTHER THAN I THE OUDRNARY (OUHAE
OF BUSINESS {14 LG 5 3834h1 AND FREE AND CLEARGE:

7.

i business and free and clear of all liens, claims, encumbrances, and interests;

PATENT
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3, Directing that any and all liens on the Patents shall attach only to the proceeds of

I the sale of the Patents to the extent valid and in their respective order of prierity:

4. Directing that the sale of Patents to Avaya or the ultimare buyer shafl be “as is™,

i “where s, and without other warranty except that the Debtor warrants and represents (a) it is

the owner and title holder of the Patents; (b) there areno challenges to the validity of the
Patents 1o the best of the Debtor’s knowledge, information and belief; (¢} it has disclosed all
licenses associated with the Patenis to the best of the Debtor’s knowledge, information and
belief, and {d) the Debtor will contact Skijerven Mormill MacPherson, LLP and NewTechLaw
and request confirmation that there are no challenges to the validity of the Patents or the
existence of undisclosed licenses associated with the Patents and will provide Avaya with
written confirmation as to the results of the request. Avaya or the ultimate buyer shall bear the
expense of drafting any and all documents necessary to consummate the transactions
contemplated herein;

5. Directing that the sale of Patents to Avaya or the ultimate buyer shall take subject

i tothe terms and conditions of the existing licenses as follows: (1) Hewlett-Packard Co.; (2)

Turnkey Korea Co., Lid; (3} Nauticus Networks, Inc.; and (4} RedCreck Communications, Inc;

6. Directing that expenses from Skjerven Morrill MacPherson, LLP San Jose, CA

with respect to the first eight (8) items under Patents, and NewTechLaw, Palo Alto, CA with

respect ta the ninth (9%) item or other such law firms that may have information, that are the

20§ direct result of requested investigation by Avaya, the ultimate buyer, or other requesting parties
21 § into the validity, usefulness or value of the patents be paid directly to such law firms by the
22 | requesting investigating party,
23 7. Finding that the Avaya or the ultimate buyer is a good faith parchaser such that 11
24 8 U.B.C.§ 363{m) will be applicable; and
ISR
P
2TR 4
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PR daksinwmis-08 NOTICE OF MOTION 8D MOTHIN TQ ) 3BLE CRRTATY DF
::!aia'ih,-\,{m‘.r(:yberiQ‘M&iariSc;L&ss@s—-é\.‘vayao:-pé- DEBTERS ASSETS GTHER THAN 4 THE DRDIMARY \: 2kt
) '3"' OF BUSINESS (1EU05.0: § 363 () AND FRSE ARD CLEAR OF
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i 8. For such other and further relief as the Court deems necessary and appropriate.

(P I 5 )

Dated: July /3 | 2001 MURRAY & MURRAY
A Professional Corporation

[ Juiloee

f %

2%

By: & A
& RENEE WATKINS
Attorneys for Debtor
7 CYBERIQ SYSTEMS, INC.
8
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JANICE M. MURRAY (099596}
ROBERT A. FRANKLIN (021653)
DORIS A KAELIN (16206%9)

MURRAY & MURRAY

A Professional Cerporation

19330 Stevens Creek Blvd,, Suite 100
Cupertino, CA 85014-25326

Telephone: {650) €52-0000; (40%) 807-9200
Facoimuile: {630} 852-8244

Attorneys for Debtor

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
In re: 3 Case No. 01-51100 ms
J ,
CyberlQ Systems, Inc., 3 Chapter 11
fka HolenTech Corperation, g
Debior, v Dater August 10, 2001
_ } Time: 1100 amm
EIN: 77-043 1380 } Placer  San Jose Bankruptey Court
) ‘ Room 3070
J  Judge: Honorable Marilyn Morgan
3
3

DECLARATION OF WILLIAM J. SCHROEDER IN SUPPORT OF MOTION TO SELL
CERTAIN OF DEBTOR’S ASSETS OTHER THAN IN THE ORDINARY COURSE OF
BUSINESS (11 U.5.C. § 363(b)) AND FREE AND CLEAR OF LIENS, CLAIMS,
ENCUMBRANCES, AND INTERESTS (11 U.S.C. § 363())

20 Proposed Buyer: Avaya, Inc,
21 I, William 1. Schroeder, declare:
22 Fam the President and designated Responsible Individual of Cyber]Q Systems, Inc., the
23} Debtor and Debtor-in-Possession herein {the “Debtor™) and am suthorized to make this
24§ Declaration on its behalf. 1 have personal knowledge of the facts set farth in this Declaration,
25 § except where stated upon information and belief, and if called upon to testify, | would and could
26§ competently testify to the following:
27 1. This Declaration in provided in support of the MOTION TO SELL CERTAIN OF
28 | THE DEBTOR'S ASSETS OTHER THAN IN THE ORDINARY COURSE OF BUSINESS
IRW akirwmi 0% BE!ZRARATR)NQE WILLLAM } SCHROEDER IN SUPFORTOF
Eidailydes Ovber NSl on Selttmmts Tee- AvawaSala wpd -1 ﬁﬁ? ;:; El g Egif;fﬁﬁ? g‘gl vﬁsﬁzﬂiiﬁemici‘ié&f
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01 US.C8 36310 AND FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES

Yoo

2§ AND INTERESTS {11 US.C. § 363(D).
3 2. Pursuant to the Motior, the Debior seeks approval from the Ii?ia;:ikmp&;y Courtio

sall cortain patents snd patent apphivations Mentified below 1o Avayy, I (CAvaya™ for the sum

2 e

o fayihe exsoution of mutusily sgresable doouments by the Debtor and
& Avaya reganding the sale and transfer of the patenis ag defined herein; and (b} the entry of an
T ovder of the baplouptey court approving the sale thet 15 stespiable to Avaya invits sole
81 disoretion.
g I, THEMOTION
10 A Suramary of Relief Sought
11 The Debtor is requesting the Court to approve i sale of the following

124 remaining petents and pedent apphications including any foreign applications {oollsotively, the

13 | “Patents”) of the Debtor:

Allowed-Tssue Fee paid
oy 1 i

sems Nao,
Oﬁ%@ issued on

wiover Technglogy
s Dletwark

' .? jowswitch

> Nebwork Ssrvers
't}pn, Network
ork Independent Remote O

&
g
=

Avavy has agreed 10 pay the sum of) (“Purchase
22 .
Price™ subject to (»33 the execution o nty By the Debtor and Avaya
23 |

i the sale and transfer of the | patenty oftned hersin; snd (5) 8 ¢ entry of an order of

5
g ="

bankrupioy sowrt sppy m‘éng the sale that is soceptable o Avays in its sole diséretion.
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Patents to the best of the Debtor’s knowledge, information and belief. Avaya {or the ultimate
purchaser should there be a suceessful overbid) shall bear the cost of preparing any and all
docurnents necessary {o accomplish the transfer of the Patents,

Payment of the Purchase Price will be paid by Avaya or the successful hidder to the
Debtor in cash, by wire transfer of funds to a bank account designated by the Debtor at the
closing.

The sale shall be free and clear of all Hens, claims and encumbrances with said interests
attaching only to the sales proceeds to the extent valid and in their respective order of priority.
Furthermore, the sale of the patents to Avaya or other potential buyers shall take subject to the
terms and conditions of the existing licenses as follows: {1} Hewlatt-Packard Co.; {2) Turnkey
Korea Co., Lid; (3) Naunticus Networks, Inc.; and {4) RedCreck Communications, Inc. The
Debtor does not believe that the patents are encambered by any liens.  The Debtor contends that
the proposed sale is supported by the Debtor’s sound business judgment and that the sale is in
the best interest of creditors.

1. INTRODUCTION

1. OnMarch 12, 2001, (the "Petition Date™), the Debtor filed its Veoluntary Petition
under Chapter 11 and is presently conducting its affairs as a debtor-in-possession pursuant to the
provisions of Sections 1107 and 1108 of the Bankruptey Code,

2. Prorie the Petition Date, Cyberl(Q Systems was a global provider of intelligent
policy-driven systems that accelerate performance, antomate management and increase the
availability of e-sites. The company’s focus was in the Internet Traffic and Content Management
CITCM”) market. Today's e-sites face increasing demands from the growing use of media rich
content and increasing volumes of secure transactions. Cyberl(Q delivered o e-site systems
administrators a variety of solutions based on its switching and content processing architecture.

3. CyberlQ Systems was incorperated as HolonTech Corporation ("*HolenTech™) in July
1996 and was initially engaged primarily in contract R&D services on behalf of the company’s then
principal shareholder, NEC Corporation. The company raised several rounds of financing as it

developed and marketed its own product Hnes.
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4. The company leamned in early December 2000 that #f did not have the necessary
comumitments to close the Serigs D round of financing that was originally scheduled to close in mid-
November., As aresult, management structured a major dewnsizing of its business around the
company’s new SSL product hing, CyberS51. The vrganization of this downsizing was tmplemented
on Monday, December 11, 2000 at which time approximately 55%-60% of the company’s wark
{orce was terminated.

% Thecompany attempied to arrange bridge financing in December 2000. While the
company had some commitments, the company did not have sufficient commitments from other
mvestors to close the bridge financing. As a result, the conpany terminated its remaining
emnployees, including officers, on December 28, 2000

6. Commencing in January and through the Petition Date, a number of sx-officers and
former employees worked as part-time consultants to convert working capital assets (inventory,
accounts recervable o cash; to sell the company’s product hnes, Intellectual property and other
assets with value; and to prepare for a Chapter 11 bankruptey filing to protect other assets, such as
the company’s lease and leasehold improvements, for the benefit of its creditors,

7. As aresult of the efforts of its consultants and former officers, the company realized
proceeds from the sale of centain intellectual property, inventory, equipment and licenses in excess
of §5 million. From these proceeds, the company patd off its secured creditors who held Hiens on the |

assels sold and its employees {exclusive of severance claims),

8. The Debtor has sold or Heensed substantially all of s remaining assets within this

21 | bankruptey case afler notice and Court apprevai thereof. With the completion of such liguidation,
22 || the Debtor intends to convert the within case to a case under Chapter 7 of the Bankrupicy Code,
23 I¥V. SALE OF ASSETS
24 A, Sale of Assets Other than in the Ordinary Course of Busingss.
25 The Debtor intends to sell the Assets, subject to Court approval, pursuars o the terms
26 and conditions of the Bill of Sale, as set forth more fully above, The Debtor has been in the
27 | process of marketing the sale of its assets for several menths. Because the Debtor is no longer
28 | operating, it has no fusther use for the Assets. Postponing the sale of the Assets will only
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1§ decrease the amnount that the Debtor can realize from a sale. The Debtor believes that the

2 §i proposed sale to Avaya or the ultimate buyer is in the best interest of credifors and should be

3§ approved.

4 B, Sale Free and Clear of Licng and Interesis.

5 Based on my knowledge, information and belief, the patents are not encumbered
6 if by any liens.

7 L zood Faith Purchaser

g Prior to the Petition Date, the Debtor sold certain intellectual property, inventory,

2§ equipment and licenses to Avaya, but otherwise had no prior relationship with Avaya,

10 I donot believe that Avaya is an “insider” of the Debior and the existence of the
11 § Debtor’s prior relationship with Avaya is provided solely for disclosure purposes. The Debtor’s
12 § negotiations with Avaya concerning the iransaction contemplated in this Motion were arms-
tength, and Avaya provided the best bid on the Patents.

14 V. PRE-PETITION SECURED DEBT
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1] Searches of the records of the California Secretary of State disclose the following liens

19 § and security interests on the Debtor's pre-petition property:

Mumray s Mumsay

= | o _ COLLATERAL
BRI T: SECURED PARTY DATE OF FILING COVERAGE
5 o] Holen Tech
FNF Capital, Ine. 12700 specific Equipment
20 {(returned o jeasing
7 COTTIRENY )
21 Sumitomo Bank Leasing 12727796 Sgicific Equipment
29 and Finance, Inc. {Debtor believes paid in
i full) ‘
231 Oce-USA, Inc.. 1/18/96 Specific Equipment
. {photocopiers; returmed to
24 leasing company)
25§ CyberiQ
26 Colliers International 3/08/01 Furniture and equipment
<0 located at 225 Baypointe
37 Parkway, San Jose, CA
/ {secures conmmuission under
- listing agreement)

(release filed 6/27/01)
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_ COLLATERAL
SECURED PARTY DATE OF FILING COVERAGE

BCL Capital Q12700 Specific Bquipment
The Manifest Group 9/19/00 Specific Equipment
Silicon Valley Bank 11/13/00 Substantially all of Assets

‘ {release filed 2/13/01)
CIT Technology Financing  12/1/00 Specific Equipment
Services, Inc.
Sunrise Leasing 12/12/00 SpecificEquipment
Corporation
GATX Ventures, Inc. 12/14/00 Substantially all of Assets

, \ ~ {release filed 2/13/01)
A true and correct copy of the searches of the California Secretary of State are attached

hereto as Exhibit “A™ and mcorporated herein by this reference.
VI GROUNDS TO SELL ASSETS
FREE AND CLEAR OF LIENS
{11 U.8.C. § 363(H(4n
Based on the Debtor's records and the search performed with the California Secretary
of State’s Office, reflecting that any blanket liens have been released, the Debtors believe that
any other alleged lien against or interest in the Patents is in bona fide dispute and that the Patents
may be conveyed free and clear of any such lien, claim, encumbrance or interest pursuant to
Seection 363(fK4) of the Bankruptey Code.
I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge, information and belief. Executed ontduly 2001 at Atherton, County of San

Mates, State of California.

Willtamn 1. Sehroeder
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Bill Schroeder (65013295437

674132061 13:32 FAX 850 353 REd4 HURRAY & MURRAY @uo2
g
L COLLATERAL
3 SECURED PARTY DATE OF FILING COVERAGE
4 BCL Capital D200 Specific Bquipment
T f The Manifest Group 9719100 Specific Equipraent
con Valley Bank 11/13/00 Substantially all of Assets
5 Siticon Vailey B (release fi ieg IO
CIT Technology Financiog 121700 Specific Equipment
S8 Setvices, Inc.
7§ Sumrise Leasing 12/12/60 Specific Bguipment
H Comporagon ;
&1 GATX Ventures, Inc. 12/14/00 Substantially all of Assets
: {relense Rled 2413/01)
b A true and correct copy of the searches of the California Seeretary of State are attached
10 § hersto as Exhibit “A” and incorporated herein by this reference.
1 VI. GROUNDS TO SELL ASSETS
FREE AND CLEAR OF LIENS
12 {11 U.5.C. § 363(D{4N
:: S .
B Rased on the Debtor’s records and the search performed with the California Secretary
£ § 4} of Stte's Offive, roflocting that any blenket liens have been released, the Debtors believe that
z ngi §
E §£§§% 15§ any other slleged Hen against or taterest in the Patents is in bona fide dispute and that the Patents
§ 3 3: § g% 16 § may be conveyed free and clear of any such lien, claim, encumbrance or inferest pursusnt to
S35 .
222353 17} Section 363(H(4) of the Banknuptey Tode.
i £ 185 1 declare under penalty of pecjury thes the foregoing is trus and conect to the best of my |
Foae knowledpe, information and behef. Executed on July Eﬁ_ . 2001 at Atherton, Coumty of San
20 § Mateo, State of Califorsa. |
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JANICE M. MURRAY (099996) FILED
ROBERT A, FRANKLIN (09165%)

DORIS A. KAELIN (162069 o
MURRAY & MURRAY OCT 08 2004
A Professional Corporation

3 Teed . Suite 100 " CLERK
19330 Stevens Ureck Blvd,, Suite 100 United States Ran
Cuperting, CA 95014-2526 " San mi;; gg?g&é Court
(659} R52-8000; (408) F07-9200
Attorneys for Debtor

VNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
{n res oo Case Neo 01-531100 msj
st b
- CyvberlQ Systems, Inc., 3 Chapter 1
fkn HolonTech Corporation, } )
1 Date Xu%mt 14, 2001
Debtor, y o lime {0 aam,
3 Place: -Eﬂ;}é;:«%%%iéml\mph v Court
EIN: 77-0431580 1} Judge: Honorable Martlyn Morgan
}

ORDER AUTHORIZING SALY OF CERT Aﬁ“&‘ DF DEBTOR'S
ASSETS OTHER THAN IN THE ORDINARY COURSE OF BUSINESS

AND FREE ANDULEAR {}.§*’ TAENS, CLAINMS, 5\‘{ UMBRANCES
AND INTERESTS PURSUANT TO §1 LS. § 363
Upon the MOTION TO SELL CERTAIN OF DEBTOR™S ASSETS OTHER THAN IN
THE ORDINARY COURSE OF BUSINESS (11 LS .€ § 163() AND FREE AND O FAR
OF LIENS, CLAIM, ENCUMBRANCES AND INTERESTES (1101500 § 3631} (the
"BMotton™) {iled July 13, 2001 by Cyberl) Systems. Ine, fka HolonTech Corporation, the debtoy

and debtor-in-possession herein {hereinafter- the "Debtor™) seeking s Court™s anthorization
parsia o various provisions of Title 11 of i the United States Code, 1Y UB L. 88 181, of seq. (as
amcnded, the “Bankroptey Code™) and Rules GO and 9814 of the Federal Rules of Bankruptey
Procedure {the “Bankraptey Kules™. to sell certain assets other than in the ordinary course of

business and free and clear of all Heas, claims, eocumbrances and interests puesgant to 11 ULS.C
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i iE § 363(bY and {f). Trimans Diversified, Inc. ("TDI) having submitted a competing bid, the Count

having received muitiple bids from TR and Avaya, Ine ("Avaya”), Avava having increased iis

purchase price i« he increased offer being in excess of TN s highest bid; due and
sufficient notice of the Motion under the circunsstances having been given: the Cowrt finding that
Avaya, or TDI should it be the ultimate purchaser with its back-up bid, is a good faith purchaser
within the meaning of Section 363(m) of the Bankruptey Code: the Court finding the proposed
safe is in the best interest of the estate, and good cause appearing therefore,

ITIS HEREBY ORDERED, ADIUDGED AND DECREED as follows:

Lo The Motion s granted and any opposition to the Motion s overruled;

2. 'the Debtor is expressly authorized and empowered to setl the Patents {as defined

in the Muotion} o Avava fo

nd to execute and deliver such documents as are
reasonably necessary o complete the sale transaction a8 contemplated by the Mation;

3. The sale of the Patents shall be free and clear of all liens, claims, encumbrances or
interests, provided, however that the sale is subject to the ferms and conditions of the existing
ficenses as follows: (a) Hewlett-Packard Coo () Tumkey Korea Co. Lids {0 Mauticus
Netwarks, Inecand () KedUrecek Commumeations. Ine.

4. Any and oll Hens, clabns, cnsumbrandces or inferests on or inthe Paents shall
attach ently to the proceeds of the sale to the extent valid and in their respective order of priovity;

S Thesale of Patents is “as 187, where 157, amd without other warranty except that
the Debtor has warranted and represenited () it s the owner and title hodder of the Patents; (b))
there are no ehallenges 1o the validity of the Patents 10 the best of the Debtar's knowledge,
information and belieti (€3 it has disclosed all Heenses associnied with the Patents, to the best of
the Debtor’s knowledge, information and beliefl and (d) the Debtor has provided written
confirmation to Avaya that there are no challenges o Ure validity of the Patents, by having
contacted Skjerven Morrit MacPherson, LLP and NewTechiay;

8. Lo e event - Avayn does not consummate the safe of the Patenis within ten days of
ihis order becoming a nal, non-appealable order, the Patents may be sold Lo the nest highest

tidder, Trimans Diversified, nc TDEY, o the amounm of § in avcordance with the
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1§ terms of the Moton;
2 7. Avaya, or TDI should it be the altimate purchaser with its back-up bid. shall bear
3 § the expense of drafiing any and all documents necessary to consummate the fransactions
4 I contemplated in the Motion, including the cost o transfer the Patents 1o the buyer:
5 8.  Expenses incurred by Skierven Mol MacPherson, LLP, San fose, CA
61 {"Skjerven"} with respect to the first eight {8) items listed in the Motion under "Patents” shall be
7§ paid directly to Skjerven by Avaya, or by TD should it be the ultimate purchaser with its back up
8 I bid, and are limited solely to (1) services set forth iy invelce nomber 313616 dated August 23,
9§ 2007 in the amount of from Skjerven to Avaya, (i1} services performed by Skjerven
10§ prior to the August 10, 2001 hearing date on the Motion, not loexeee that are the direct
t1 4§ resull of requested information or investigative steps by }M‘aya‘, or T should it be the ultimaie
12 §f purchaser, and (iii) future services that are the direct resndt of any uture requests made in writing
z 133 by Avaya, or PR should it be the ultimate purchaser. to Skjerven for services requested by
: &i ¢ b Avays, or TLH should 1t be the nliimale purchaser, with respect 0 the prosecution, validity,
E ig? 1S [ usefulness or value of the Patents.
f 5“‘% 16 9. Eixpenses invusied by New Techbiaw, Palo Allo, CA {"New Tech”) with respest to
; P74 the fast item Hsted in the Motion onder "Patenis” shall be paid by &vaya, or T should it be the
18 i altmate purchaser, and are Hmited solely to copying and postage charges associated with
19} ransferring the files with respect 1o the Patents te Avaya, or T should §1 be the ultimate
20 purchaser,
21 10 Ay parties inchading, but not Hindted to, the Debtor, Skjerven, and NewTedls,
22 § shall wse reasonable efforis w turmover Wl fes associuted with the Poaients w0 Avaya, or T
23§ should it be the vltimate purchaser, at the closing of the sale of the Patents which is presently
24 | comemplated to be twenty {20} days after the tiling of this Order. Should the partics agree on an
25§ varlierclosing date, Skjerven dMorrill MacPherson and New Tech shall not be in breach of this
26§ Order i ol files are not able (o be transferred by the carlier closing diute.
s N
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